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INTRODUCTION

INR 331 - International Law is a three credit urgburse for

undergraduate students of International Relationsgramme. The
course provides an opportunity for you to undeidtdre meaning and
origin of international law, its evolution in Eur@pand some of the
theories and conceptual debates surrounding ihé\end of this course,
you should be able to understand and explain thenmg of

international law, which emanates from Europearnodnatic practices,
its use as instruments by, and for, modern statdsita importance to
international relations. You would also be expedtedbe familiar with

the literature on international law and understatisdrole in world

politics.

This course guide provides you with necessary métion about the

materials you will need to be familiar with for eoper understanding of
the subject matter. It is designed to help youtlgetest of the course by
enabling you to think productively about the prpies underlining the

issues you study and the projects you executeeicdrse of your study
and hereatfter. It also provides some guidance ennifty to approach

your Tutor-Marked Assignment (TMA). You will rec&von-the-spot

guidance from your tutorial classes, which you adlgised to approach
with all seriousness.

Overall, this module will fill an important nichenithe study of
international law as a sub-field of internationalations and global
politics which has been missing from the pathway Raflitics and
International Relations programmes offered in naiegartments.

WHAT YOU WILL LEARN IN THIS COURSE

Considering the proliferation of states and théarging/multiple roles
in the international system and the increase inntlaber of non-state
actors as well as their power and influence inititernational system,
international law will help you to gain a mastery iaternational

relations. This course will provide an in-depth ersfanding of the
politics of international law as documented in likerature. You will be

exposed to the theoretical bases of, approacheasndo principle of

international laws in the way that will provide @bust understanding
and the use of case studies to drive home the dtiealr bases and
approaches. You will then know the strength ofrimé¢ional law, how it
emerges, how much it is been respected or abusestabgs and the
politics states play while observing or making othdo observe
international laws and the principles that actodssesve in the
international system.
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COURSE AIMS
The aims of the course are to:

o explain in details the meaning and foundation @& ttoncept
‘International Law’ in European diplomatic practices with
a view to highlighting the meaning of other cepts in the
course of study

. describe the origin, sources and history of inteomal law in
European diplomatic practices

o present an overview of the theoretical approachespainciples
of international law

o discuss some international laws on the sea, oupaces
environment, human rights etc.

. apply the different approaches of international tava wide and

diverse range of international legal formulationfiminal
prosecution and other conflict prevention areas.

COURSE OBJECTIVES

On successful completion of the course you shoaldhde to:

o define international law, its principles and a n@mbf concepts
therein

o state the evolution of international law and itekége to
diplomacy in Europe

o compare and contrast international law with muratlpws

o describe the roles of the states and other aatdisei formulation
and implementation of international laws

o apply these theoretical approaches and principbegractical

world events as it happens dalily.
WORKING THROUGH THIS COURSE

It is advised that you carefully work through theurse studying each
unit in a bid to understanding the concepts anacjples in international
law and how the discipline evolved and has continte develop.

Knowing the theoretical debates to this study @aitlo be very useful in
having a good grasp of the course. Your questidvmild be noted
regularly and asked at the tutorial classes. Ireisommended that
students also engage new ideas generated fromdingadvents around
the world that International Law principles can bpplied to and

romance these ideas among one another and thekmaster.
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COURSE MATERIALS

Course Guide

Study Units

Textbooks
Assignment File
Presentation Schedule

A A

STUDY UNITS

There are five modules in this course and eachadenup of four units.
In all, there are 20 units.

Module 1 ~ Starting Point:  Understanding the  Concept

‘International Law’ within European Diplomatic
Practices

Unit 1 What is International Law?

Unit 2 Europe, the Origin and Historical Developrheof
International Law

Unit 3 Classical/Early Writers of Internationalwa

Unit 4 The Relationship between International Laand

Municipal Law

Module2 International Law: Sources, Theories, Aproaches and
Principles

Unit 1 Sources and Subijects of International Law

Unit 2 Theories of International Law: Positivistatdralist etc.

Unit 3 Principles of International Law: Principlesf Self
Determination, Reciprocity, Right to Protect etc.

Unit 4 Human Rights in International Law

Module 3 Some International Laws and the Envonment

Unit 1 Laws of War

Unit 2 Laws of the Sea

Unit 3 Air Space and Outer Space Law

Unit 4 International Environmental Rection Laws

Module 4 The Politics of International Laws

Unit 1 Sovereignty and Recognition of States indeim
International Law

Unit 2 Jurisdiction

Unit 3 State Responsibility

Unit 4 Nationality

Vi
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Module 5 International Law Related Institutions

Unit 1 The United Nations and the International @af Justice
Unit 2 The International Criminal Court

Unit 3 The African Union

Unit 4 The Limitations and Possibilities of Intetiodal Law

TEXTBOOKS AND REFERENCES

Each unit contains a list of relevant referenceemals and text which
can help enhance your reading and understandingi®fcourse. It s
important to note that conscious effort have beantg developing this
course guide, however, it is in your interest tmsudt these relevant
texts and many others not referenced here so asden your horizon

and sharpen your own ability to be versatile andative. This

instruction is crucial as it will go a long way elping you find solution
to assignments and other exercises given to you.

ASSESSMENT

There are two types of assessment involved in these: the Self-
Assessment Exercise (SAE) and the Tutor-Markedghssent (TMA)
guestions. The SAE are intended to prepare yowon gwn and assess
your understanding of the course since you aregootg to submit it.
On the other hand, the TMA are to be carefully aared and kept in
your assignment file for submission and markingislimportant you
take it seriously as it accounts for 30% of youem@ score in this
course.

TUTOR-MARKED ASSIGNMENT

The Tutor-Marked Assessments (TMA) that you witidiat the end of
every unit should be answered as instructed andirpyour file for
submission afterwards. This account for a reasensdxdbre and so must
be done and taken seriously too. However, this Sso@uide does not
contain any Tutor-Marked Assignment question. TheofMarked
Assignment questions are provided from Unit 1 ofddle 1 to Unit 4 of
Module 5.

FINAL EXAMINATION AND GRADING
There will be a final examination at the end ofstldourse. The
examination duration is three hours carrying 70%afr total score and

grade in this course. It is highly recommended tlgaur Self-
Assessment Examination and Tutor- Marked Assignnaeet taken

Vii



INR 331

COURSE GUIDE

seriously as your examination questions will beasirdrom the question

treated under these assessment

S.

COURSE MARKING SCHEME

The following table sets out how the actual courssking is broken

down.

Assessment

Marks

Four assignments (the best fq
of all the assignments submitt
for marking).

our assignments, each marked
edf 10%, but highest scoring thrg
selected, thus totaling 30%

out
e

Final Examination

70% of overall course score.

Total

100% of course score.

COURSE OVERVIEW

Weeks Assignment
Units Title of Work .~ | (End of
Activity .
Unit)
Course Guide
Module 1
1 What is International Law? Week ri\ssugnment
2 Europe, the Origins an(_j Hlstorlca\INeekz Assignment
Development of International Lawgs 1
3 Classical/Early Writers of Assignment
International Law 1
The Relationship betwegrVeek 3 .
, -] Assignment
4 International Law and Municipal 1
Law
Module | International Law: Sources, Theories, Approaches aoh
2 Principles
1
Sources and Subjects of Internatio Week 4 Assignment
Law 1
5 Theories of International Law: Assignment
Positivist, Naturalist etc. 1
Principles of International Law:Week5 Assianment
3 Principles of Self Determination, 1 9
Reciprocity, Right to Protect etc.

viii
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Weeks Assignment
Units Title of Work Activit (End of
Y | Unit)
4 Human Rights Week 6 ?s&gnment
g/lodule Study of Some International Law
1 Laws of War Week 7 ?s&gnment
2 Laws of the Sea Week aﬁs&gnment
3 Air Space and Outer Space Law Week?s&gnment
4 International EnvironmentalWeek | Assignment
Protection Laws 10 1
Z/Iodule The Politics of International Laws
1 Sovereignty and Recognition pWeek | Assignment
States in Modern International Lay11 1
s Assignment
2 Jurisdiction Week |1
3 State Responsibility 12 jssignmen
: : Week | Assignment
4 Nationality 13 1
g/lodule International Institutions
1 The United Nations and theNVeek | Assignment
International Court of Justice 14 1
2 The International Criminal Court \1/\éeek ?sagnment
3 The African Union ?SSlgnment
The Limitations ach¥?ek Assianment
4 Strengths/Possibilities (f1 1 9
International Law
Revision Week
17
L Week
Examination 18
Total 18

Weeks
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WHAT YOU WILL NEED IN THE COURSE

The knowledge of Introduction to International Lawd Diplomacy in

Pre-colonial Africa, INR 112 taken in your firstgrewill be of immense

benefit in this course. There will also be some@mmended texts at the
end of each module that you are expected to puectsme of these
texts will be available to you in libraries acrdke country. In addition,

your computer proficiency skill will be useful tooy in accessing

internet materials that pertain to this courses ktrucial that you create
time to study these texts diligently and religiqusl

FACILITATORS/TUTORS AND TUTORIALS

The course provides 15 hours of tutorials in suppbthe course. You
will be notified of the dates and locations of thdstorials, together
with the name and phone number of your tutor ash sa® you are
allocated a tutorial group. Your tutor will markdaecomment on your
assignments, and watch you as you progress indimese. Send in your
tutor-marked assignments promptly, and ensure ymiact your tutor
on any difficulty with your self-assessment exegcitutor-marked
assignment, and the grading of an assignment.

CONCLUSION

This is a theoretical as well as empirical counseé so, you will get the
best out of it if you can read wide, listen to asgllwas examine
international regulations and agreement betweenaamohg states and
get familiar with international reports across ghebe. You will also get
to know the political dimensions to internationalk as individuals and
states observe or ignore and enforce or weakep thes.

SUMMARY

This Course Guide has been designed to furnish wath the
information you need for a fruitful experience iretcourse. In the final
analysis, how much you get from it depends on hawehrmyou put into
it in terms of learning time, effort and planning.

| wish you all the best in INR 331 and in the enpirogramme!
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MODULE 1 STARTING POINT: UNDERSTANDING
THE CONCEPT ‘INTERNATIONAL LAW’
WITHIN EUROPEAN DIPLOMATIC

PRACTICES
Unit 1 What is International Law?
Unit 2 Europe, the Origins and Historical Develomineof
International Laws
Unit 3 Classical/Early Writers of Intetional Laws
Unit 4 The Relationship between International Laand

Municipal Law

UNIT 1 WHAT IS INTERNATIONAL LAW?
CONTENTS

1.0 Introduction

2.0  Objectives

3.0 Main Content
3.1 Definition and Meaning of Internationaha
3.2  Why Study International Law?

4.0 Conclusion

5.0 Summary

6.0  Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

Through its diplomatic activities, Europe as a awit has contributed
immensely to the development of international I&est of its state to
state relationships prior to the First and SecoratliVWars have now
become part and parcel of diplomacy and internati@w. This is more
so when the wars and diplomatic activities betweserd among
European states before the formal internationaallegructures were
codified in various conventions and other statutagcuments.
Therefore, the study of international law in thisdy, attempts to do so
bearing in mind European contributions through ahpdtic practices to
international law. International law is an institutal practice with a
long history and presence in the internationalesystit is usually relied
upon to state the roles and limits of actors inititernational system.
This underscores the fundamental importance ofnatenal law in the
study of international relations. Although intetipatl relations and
international law appear to be separate discipliriasir degree of
separation very much depends on how participantiase disciplines
define their research interests and concerns. Hew, at the level of

1
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system-wide analysis, international law is an ingar resource for
students of international relations. Studying in&ional law is an
important way to grasp the facts of internationtd, las well as the
values underpinning it. It can be studied from afythe perspectives
within international relations. International lawwshundergone a number
of changes, which indeed have increased tremendsuste 1945 with
the emergence of international human rights laterimational trade law,
international criminal law, and international huntanan law regimes;
indicating the dynamics of the evolution of intdfomal law in
consonance with the trajectories of internationaklatrons.
Contemporary theories of international relationseh&o develop, part
way on account of the configurations establishedhiege networks and
domains of institutional practices provided by mggional law.

International law comprises those structural legddtions which are
intrinsic to the co-existence of all kinds of sutioate societies and
persons. It confers on legal personalities, inclgdihe state societies,
the capacity to act as parties in internationalalegelations. It
determines the systematic relationship betweenr atygemic entities.
A crucial element of the international legal systmnthe international
public law, which focuses on the inter-governmastalof international
society. International public law is that part otarnational law, which
regulates the interaction of the subordinate pubdialms within the
international public realm. The principal partiags in the legal
relations of international public law are the ‘st represented by their
‘governments’, that is to say, by the controllersheir respective public
realms. ‘States’ are considered to be those sesietihose internal
public realm is recognised as capable of particigatin inter-
governmentalism. International constitutional lawetedmines the
conditions of that participation and also the pm#sation of other
persons, on the basis of legal relations to whingy tare made parties.
The Laws of the nations are an integral part ofitiiernational legal
system. It is international constitutional law whiaetermines the
participants in the international legal system (&xample, making a
particular society into a ‘state’), and determinies conditions of their
participation. The geographical and material disttion of
constitutional authority among subordinate legakteyn cannot be
finally determined by those legal systems themsghait only by a
super ordinate legal system namely internationastittional law.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. define and explain the concept international law
. explain the relevance of the study of internatidaal
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o identify the different component areas of interowadl law.
3.0 MAIN CONTENT

3.1 Definition and Meaning of International Law

International law refers to the universal systenTwés and principles
concerning the relations between sovereign statesrelations between
states and international organisations such asUthieed Nations. It
consists of the rules and principles of generaliegiion dealing with
the conduct of States and of international orgdioisa in their
international relations with one another and witivate individuals,
minority groups and transnational companies. Italao be described as
a system of legal relations which condition so@ation of state and
non-state entities. International law is primarifprmulated by
international agreement, treaties and conventiovtgch create rules
binding upon the signatories, and customary rulagchvare basically
state practices recognised by the community atelag laying down
patterns of conducts that have to be compiled witre willingness to
agree, accept and abide with international reswigtiis crucial,
particularly to the extent it will go in precludimgternational disputes.
Nevertheless, while it is true that internationawl| deals with
international disputes, like any other system ofv,lahe role of
international law is to regulate relations and time$p to contain and
avoid disputes in the first place. The substamp@at of international law,
therefore, does not concern dispute resolutiondizgute avoidance. It
focuses on the day-to-day regulation of internatiomlations. In the
daily routine of international life, large numbeo$ agreements and
customs are made and observed. However, the ndel is the hectic
interlay of world affairs for some kind of regulagadramework or rules
network within which the game can be played, artdrivational law
fulfills that requirement. States feel this necgsbecause it imports an
element of stability and predictability into théusition. Where countries
are involved in a disagreement or a dispute, fiaisdy to have recourse
to the rules of international law even if there acenflicting
interpretations since at least there is a commamédr of reference and
one state will be aware of how the other state dallelop its argument.
International law, like any other law is a prodwdétsocial processes,
which determine society’s common interest and whachanises the
making and application of law. International lankda a customary
form, in which society orders itself through itspexience of self-
ordering. The state of international law at anyetiraflects the degree of
development of international society. This partiplains why
international law has a threefold social functiavhich include the
carriage of the structures and systems of societgugh time; the
insertion of the common interest of societies ihi® behavior of society
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members and; the establishment of a possible futuresocieties, in
accordance with society’s theories, values and gaep. By extension
therefore, international law is self-constituting all-humanity and is
actualised through the law of the common interdstinternational
society. It is that element which binds the memladrthe community
together in their adherence to recognise valuesstarlards. It consists
of a series of rules regulating behavior, and o#ifig to some extent,
the ideas and preoccupations of the society wikirch it functions.

There is the need to emphasise that internati@vali$ different from
other laws such as municipal law and conflict ofvda(or private
international law). This is essential given the #&yulties associated
with these concepts. The former regulates relatipssbetween natural
and legal persons within a single country. The taat is applied is
determined by the legislation of the same courfigr. example, if two
Nigerians make a contract in Ghana to sell gootisatad in Accra,
Nigerian court would apply Ghanaian law as regdnésvalidity of that
contract. The latter regulates relationships betweatural and legal
persons that happen to be in more than one coursigh as
relationships between companies in two differenintoes or between
parents from two different countries over the cdgt@f children. In
such cases, courts have to decide the law of wtaoemtry should be
applied.

It is for the above reason that international lavsometimes also called
public international law. Public International Law (PIL) covers relations
between states in all their myriad forms, from warsatellites, and
regulates the operations of the many internatiorsitutions. It may be
universal or general, in which case the stipulatses bind all the states
(or practically all depending upon the nature & tile), or regional,
whereby a group of states linked geographicallydeologically may
recognise special rules applying only to them. Tide of international
law must be distinguished from what is called in&ional comity,
which are implemented solely through courtesy aednat regarded as
legally binding. Similarly, the mistake of confuginnternational law
with international morality must be avoided. Whileey may meet at
certain points, the former discipline is a legakdmoth as regards its
content and its form, while the concept of inteioral morality is a
branch of ethics. This does not mean, however, ititatnational law
cannot be divorced from its values.

The above underlines the fact that the focus ofriational law is

interstate relations and not relations betweenapeientities and also the
fact that domestic laws of any country cannot @sliwhat international

laws are. Private entities, such as companies dividuals, however,

can besubjects of international law. For example, internationaiaion



INR 331 MODULE 1

is governed by international law because therardesnational treaties
between states about it. Similarly, individuals denprosecuted under
international criminal law or claim rights againstates under
international human rights law because there aeystate treaties that
make these possible. International law, therefoegulates more than
just interstate relations. It also regulates othems of relationships that
states agree to regulate internationally. Inteomati law regulates the
conduct of actors that make up contemporary intemal society.
Areas of contemporary international law are numerand include:
airspace, development, bio-diversity, climate cleargpnduct of armed
conflicts, diplomatic and consular relations, editian, finance,
fisheries, human rights, indigenous rights, intgli@al property,
international crimes, minority rights, natural resmes, outer space,
ozone layer, postal matters, peace and securign@Eand security, sea,
trade, use of force, weapons.

SELF-ASSESSMENT EXERCISE
What do you understand by international law?
3.2  Why Study International Law?

International law can be studied to understandhib®ory of interstate
practice over the years. International law has enamg of state practice
in a historical context. We can compare the amaaumd kinds of
cooperation states had in previous centuries Wighcurrent situation by
studying the international treaties in a historicakrspective.
International law gives us an idea about the aet#ptbasis of interstate
cooperation and how states deal with the most pigsssues of their
times through international law. A comparison, &ample, between
the League of Nations and the UN offer us an undeding of
international affairs in terms of which ideas hde®en institutionalised
and how effective such institutionalisation hasveah This is also very
important when we talk about the reform of the nnéional system.
International law enables us to have a historicaiffiprmed attitude
towards what may be feasible for the future ofrimé¢ional law.

International law can be studied in order to haveiaderstanding of the
operation of international organisations and iofbns. All
international organisations appeal to basic priesipf international law
in their operations. International organisatiomsthis respect, exist by
virtue of international law. The workings of the itédl Nations (UN)
General Assembly, the UN Security Council, the Udhé&e-Building
Commission, the UN Human Rights Council only becartear after a
study of the UN Charter and relevant decisionsladations, resolutions
of these bodies. There are also an increasing nuwibastitutional
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arrangements that we cannot analyse without a clederstanding of
their status and mandate in international law. @mnsfor example,
peacekeeping or peace enforcement missions awgddrsthe Security
Council or the refugee camps run by the UN High @ussion for
Refugees or the International Red Cross and Redc€ng which is
recognised to have a special mandate under intena&thumanitarian
law treaties and domestic laws.

International law can be studied to find out whéie tdistinct
international law position is on any aspect of ingdional affairs. There
are a number of views that can be offered on aiqudat debate in
international affairs. There could be the subjextiew, i.e. an account
of what any stakeholder thinks is the case. Theutdcbe the normative
view, i.e. an account of what would be the besttjposto be adopted by
anyone. Finally, there could be the internatioraV view, that is, an
account of what would be the correct conduct orcoue in
international law. For the student of internatiorelhtions interested in
understanding how international actors conduct #Hewes, the
international law perspective is indispensablen&srnational law aims
to offer established standards of conduct. Fofuh&e policy- maker or
politician, it is imperative to be able to critibalappraise whether the
current rules of international law are worth foliog or supporting or
whether they are in need of fundamental revisiorterhational law,
therefore, is particularly important for internata relations students
who wish to criticise the actual conduct of stateswould like to
propose changes to existing arrangements. Given interest of
international law in the regulation of internatibraffairs, accurate
information about international treaties, the maeslaand composition
of international organisations, the relationshiptween different
organisations at the international level and they wa which
international institutions operate matters to in&tional law.

International law can be studied with the purposeraerstanding the
power of its norms and the rise and fall of inteéiovaal legal
frameworks. A central reason to engage with intgonal law is to
assess the extent to which the norms embeddedtennational law
guide and control state behavior. There are a numbsecenarios that
may emerge in any area of international relationarey time. One
scenario is that some new development may take ptacexample, the
possibility of exploitation of resources on the modt would then be
necessary to assess whether there are already lenwihnorms that
govern this area or whether different norms emehge¢ are able to
address the concerns in a more specific way. Amnaitenario would be
the case of states withdrawing their support framirdernational law
rule. This would lead us to question what madertie inadequate and
what replaces it instead. Yet another scenaribassphere of contested
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norms and how a student of international relaticas distinguish
between a norm with weak support and a contestech.néd final
systematic issue would be the circumstances untdehva fundamental
international legal norm may undergo change orrrefdnternational
law not only provides indicators about where thesme@ressing
problems lie with respect to the power of norms,aiso offers
perspectives to international relations studentsubbow to assess the
rise and demise of international law to internagiorelations students
about how to assess the rise and demise of iniena&taw.

International law is worth studying because it isi® where we can
engage with both ideas and practice about intenatiaffairs. The final
answer to th&\Vhy international law? Question, is one about developing
a certain kind of attitude to international affaidsiternational law
contributes to how we think about internationaatieins as a whole and
the basic aims of international society. This different orientation of
thinking, especially as opposed to thinking abdcw basic aims of
states. More significantly, contemporary internadiblaw, with its focus
stretching beyond interstate relations to areab sscthe environment,
human rights, trade, development, allows studeritsinternational
relations to engage with questions about a fagridtional system and
the possibility of such a system under contempopatitical conditions.
International law with one foot in the practiceimternational affairs and
another one in principles and norms is a perfeztion to think about
the future of international relations.

SELF-ASSESSMENT EXERCISE
List and explain five importance of internationahi
4.0 CONCLUSION

The international society is made up of statesraod state actors. It is
also made up of international organisations anerogroups such as
armed groups or business enterprises and indisgdwahose status,
powers, responsibilities and actions must howewerrdcognised by
states through international law. By implication, @ssential element in
the definition of international law, which provides framework for
focus, is not in its subject matter or the typeenfities it regulates, but
that it is law that is made by states collectivély single state acting
unilaterally can make international law; neithemca collection of
corporations or individuals. International law eestith states acting
together. International organisations, individuaegd corporations can
all become subjects of international law and hawetéd powers and
international personality recognised under inteoma law. They can
also help clarify what international law is by irgesting it or they can
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appear in international courts. But they cannot enternational law.
This means that there are no predetermined linstsoawhat areas
international law does or should regulate. This oaly be determined
through collective agreement amongst states.

5.0 SUMMARY

This unit has defined and explained internatioaal.|1t emphatically
noted that the key focus of international law igistate relations and
not relations between private entities. Privateitiest indeed play
significant roles in the international system buatyoconstitute part of
the ‘subjects’ of international law. Internatioalv was also considered
as a product of social processes that assumestanmary form and
character in which nations develop based on thestohes and
experiences. The study equally made effort to fglatihat although
international law helps in the settlement of digguthe principal target
of international law is to regulate relations betweand among states.
By so doing, international law centrally focuses the preclusion of
disputes. In this unit, we equally examined som#hefreasons why the
study of international law is crucial. Fundamemtaihternational law
provides the platform upon which international telas is
harmoniously carried out.

6.0 TUTOR-MARKED ASSIGNMENT

Analyse the significance of European states in freming of
international law.
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Shaw, M. N. (2008).International Law. London, United Kingdom:
Cambridge University Press.
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1.0 INTRODUCTION

Indeed, the ambiguity of the term ‘internationalldeads to different
answers to the question of when international ldegan’. If by
‘international law’ is meant merely the ensemblerthods or devices
which give an element of predictability to intenoatl relations (as in
the silent-trading illustration), then the origiraynbe placed virtually as
far back as recorded history itself. If by ‘intetioaal law’ is meant a
more or less comprehensive substantive code ofumnapplying to
nations, then the late classical period and Middles was the time of
its birth. If ‘international law’ is taken to meam set of substantive
principles applyinguniquely to States as such, then the seventeenth
century would be the starting time. If ‘internatraw’ is defined as
the integration of the world at large into someghihke a single
community under a rule of law, then the nineteexathtury would be the
earliest date (perhaps a tri. e optimistically). fihally, ‘international
law’ is understood to mean the enactments andipldiecisions of a
world government, then its birth lies (if at allpreewhere in the
future—and, in all likelihood, the distant futuretlaat.
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2.0 OBJECTIVES
At the end of this unit, you should be able to:

o state the linkage between diplomacy in Europe &edotigin(s)
and historical development of international law

o identify the major ancient powers, kingdoms, andpiees
(especially the Greek and Roman empires) that deage the
precursors of international law

J explain the main contributions of the Medieval NatuLaw
towards the development of international law
o demonstrate how the arguments of both the univstsand the

pluralists evolved and impacted on the historieatedopment of
international law

o outline the implications of pluralism on state pgiee, particularly
on the development of diplomatic ties among nations

3.0 MAIN CONTENT
3.1  Origin of International Law
3.1.1 Ancient Worlds

For a vivid indication of how persons from even tm®st diverse
cultures can relate to one another in a peacefiddigtable, and
mutually beneficial fashion, it is difficult not tdaop Herodotus’s
description of ‘silent trading’ between the Cartim@ns and an
unnamed North African tribe in about the sixth ceptBC. When the
Carthaginians arrived in the tribe’s area by shiygy would unload a
pile of goods from their vessels, leave them onbiech and then return
to their boats and send a smoke signal. The matiauld then come
and inspect the goods on their own, leave a pilgotid, and retire. Then
the Carthaginians would return; and, if satisfieat the gold represented
a fair price, they would take it and depart. If satisfied, they would
again retire to their ships; and the natives waeldirn to leave more
gold. The process would continue until both sidesencontent, at which
point the Carthaginians would sail away with trgotd, without a word
exchanged between the two groups. There was pdrégEsty on both
sides, as Herodotus observed. There were no prebieimheft or
conflict. This silent trading arrangement may hheen successful in its
way, but a process of interaction so inflexiblyaiistic and so narrow
in subject matter could hardly suffice for polificateractions between
States, even in ancient times.

The major evidence in the study of the nascentnatenal law lay in
three areas of ancient Eurasia that were charsetelly dense networks

10
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of small, independent States sharing a more ordessmon religious
and cultural value system: Mesopotamia (by, sag, fdurth or third
millennium BC), northern India (in the Vedic periadter about 1600
BC), and classical Greece. Each of these threee Stgstems was
characterised by a combination of political fragtaéion and cultural
unity. This enabled a number of fairly standardcpices to emerge,
which helped to place inter-State relations oreast a somewhat stable
and predictable footing. Three particular areavipm evidence of this
development: diplomatic relations, treaty-makingd ahe conduct of
war. A major additional contribution of the GreelyeStates was the
practice of arbitration of disputes, of which thex@me to be a very
impressive body of practice.

It was not inordinately difficult for some of thegeactices to extend
across deeper cultural lines as well. One of thikesa surviving treaty
texts was between Egypt and the Hittite Empiremfrthe thirteenth
century BC. The agreement concerned an imperi&idivof spheres of
influence, but it also dealt with the extraditioinfgitives. The problem
of good faith and binding force was ensured bys#nly the gods of
both nations (two thousand strong in all) to acgaardians. With the
advent of the great universal religions, far morealdly-based systems
of world order became possible. One outstandingngi&a was the
Islamic empire of the seventh century AD and afedg. Significantly,
the body of law on relations between States withi Muslim world
(the Dar al-Issam, or ‘House of Islam’) was much richer than that
regarding relations with the outside world (thar al-Harb, or ‘House
of war’). But even with infidel States and natiagab number of
pragmatic devices evolved to permit relations tguodn predictable
ways—such as ‘temporary’ truces (in lieu of tresitier safe-conducts
issued to individuals (sometimes on a very largdejc

In Western history, the supreme exemplar of thetimational empire
was Rome. But the Roman Empire was, in its forneagperiod, a
somewhat tentative and ramshackle affair, withont aver-arching
ethical or religious basis comparable to the Istaraligion in the later
Arab empire. That began to change, however, whentaine
philosophical concepts were imported from Greecentf about the
second century BC). The most important of thesetivasdea of a set of
universal principles of justice: the belief thatnidst the welter of
varying laws of different States, certain substantiules of conduct
were present irall human societies. This idea, first surfaced in the
writings of Aristotle. But it was taken much furthiey the philosophers
of the Stoic school, who envisaged the entire wadda single ‘world
city-State’ (or kosmopolis) governed by the law of nature. Cicero,
writing under Stoic influence, characterised tlaw lof nature as being
‘spread through the whole human community, unchramgnd eternal’.

11
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This concept of a universal and eternal naturalWas later adopted by
two other groups, the Roman lawyers and the Chns@hurch, and
then bequeathed by them to medieval Europe. Thegelman particular
made a distinction that would have a very long difeead of it: between
ajus naturale (or natural law properly speaking) andua gentium (or
law of peoples). The two were distinct, but at lene time so closely
interconnected that the differences between thene wien very easily
ignored. Natural law was the broader concept. Is wamething like
what we would now call a body of scientific lawppécable not just to
human beings but also to the whole animal kingdemwvall. Thejus
gentium was the human component, or sub-category, of &t ds the
law of nature was universal in the natural worlawsas thgus gentium
universal in thdwuman world.

SELF-ASSESSMENT EXERCISE

Discuss the origin and historical development ofterinational
law.

3.1.2 The Universalist Outlook: Medieval Natural Law

The European Middle Ages became the great agetofatdaw thought.
During this period, natural-law conceptions develbpunder the
umbrella of the Catholic Church. But it must be eznbered that the
idea was not specifically Christian in its inceptidout rather was a
legacy of the classical Stoic and Roman legal ti@ts. The dominant
tradition—represented outstandingly by Thomas Agsirwas
rationalist in outlook, holding the content of timatural law to be
susceptible of discovery and application by meah$iwonan reason
rather than of revelation.

Natural law is one of the many parts of internagidaw that have never
received the systematic study that they merit.H@a present context,
only a few of its most salient features can be dchoRerhaps its single
most outstanding feature was its all-embracing adttaer. It
encompassed and regulated the natural and sdeialflthe universe in
all its infinite variety—from the movements of te&rs in their courses
to the gurgling of the four humors through the geamd arteries of the
human body, from the thoughts and deeds of alhefcreatures of land,
sea, and air, to those of human beings and thdsamgthe heavens. Its
structures applied universally to all cultures agidilisations, past,
present, and future.

There continued to be, as in the ancient periatistanction between the

jus natural and thejus gentium, though still without any very sharp line
between the two. Thieis gentium was much the lesser of the two, being

12
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seen largely as an application of the broader abhtaw to specifically
human affairs. Sometimes it was regarded as comgrianiversal
customs of purely human creation—and therefore asod of
supplement to natural law properly speaking. Thesegentium rules
were sometimes referred to as ‘secondary’ natasal+ules. It must be
stressed that this origingis gentium did not consist entirely, or even
primarily, of what would now be called rules of emiational law.
Instead, it was a collection of laws common to rations, affecting
individuals in all walks of life, from the highestv the lowest, and
dealing with all aspects of human social affairs-rtcact, property,
crime, and the like. It was more in the nature ofeshical system of
universal or trans-cultural scope, setting out ga&neorms of conduct,
as opposed to a legal code with a list of protobgi and punishments.
One aspect of this grand intellectual scheme shdeldparticularly
stressed: the fact that there was no strong tegdertbink that anybody
of law existed that was applicalhleiquely to international relations as
such. States, like private persons, were permigedully to wage war
for such purposes as the punishment of wickedneggeaerally, for the
enforcement of the law—but not for vainglory or qaest or
oppression. This, in fact, was the conceptual Keofenatural law’s
most outstanding contribution to international lae doctrine of the
just war.

3.1.3 The Pluralist Outlook: The Italian City-States

Even if (as the natural-law writers maintained) tubole of human
society formed a single moral and ethical commuynihere was no
denying that the world also consisted of a welfedifferent polities, of
a bewildering variety of sorts, and of varying dsgg of independence
from one another—extending all the way from theagesmpire of Rome
itself (of Byzantium) to the patchwork of feudalrigdictions which
carpeted Western Europe.

Nowhere was the tension between the universalstt the pluralistic
tendencies of the period more evident, in practican in the debates
over the legal status of the various ‘independeity-states of northern
Italy. These obtained substantid facto independence from the Holy
Roman Empire in the late twelfth century, when tiges of the
Lombard League defeated the forces of Emperor Ficdde There was,
however, considerable debate over what this ‘inddpece’ really
meant. To this matter, two of the most prominentliexal lawyers—
Bartolus of Sassoferato and his student Baldus ludldis, who both
wrote in the fourteenth century—turned their aitamt Broadly
speaking, the conclusion of Bartolus (largely echiog Baldus) was that
the cities were independent in the sense of beingilyself-governing
and independent aine another, but that, in their relationsiter se, they

13
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continued to be subject to rules of the Empire.eHwe see the, first
glimmer, in European society, of the concept okejmehdence of States
operating in conjunction—sometimes very uneasily+hveubjection to
a larger set of norms governing inter-State refetid=or this reason,
Bartolus has been called, with some justice, thestjuheorist of
international law.

SELF-ASSESSMENT EXERCISE

Describe how ancient civilisation, particularly Bpean civilisation,
contribute to the evolution of the natural law.

3.1.4 Development in State Practice

It is from the pluralist rather than theauniversalist side of the great
medieval conceptual divide that we must look farawations in State
practice. The reason is easily seen: it is in thg-td-day relation of
different States and peoples with one anotherttieapractical problems
of law are most likely to arise. Much of the Stptactice in the middle
ages consisted of traditional ways inherited frami@nt times. The area
of diplomatic relations is an example, with dipldsancreasingly being
accorded a broad (but not absolute) degree of intyndmom judicial
process in host States. Beginning in about the eekkv century,
European (chiefly Italian) States began to conchitieral treaties that
spelled out various reciprocal guarantees of fagatment. These
agreements, sometimes concluded with Muslim Statesited a range
of privileges to the foreign merchants based in ¢betracting States,
such as the right to use their own law and coultewdealing with one
another. The same process was at work in the spbiemaritime
trading. The seafaring community made use of thves l@f Oleron
(which were actually a series of court decisiomsrfithe small island of
that name in the Bay of Biscay), and also of a coldeules called the
Consolato del Mare, compiled in about the thirteenth century for the
maritime community of Barcelona. These codes gmarthe broad
range of maritime activities, including the eatiedes on the rights of
neutral traders in wartime.

Certain aspects of the conduct of war witnessedigh hevel of
refinement in the middle ages—most notably the ¢emthe ransoming
of prisoners of war (a welcome step forward froma Hiternatives of
enslavement and summary killing). ‘the law of arrfes it was known)
was expounded in the fourteenth century, first dlgnJof Legnano and
later by a monk named Honore de Bonet (or Bouwst)pse book
entitled The Tree of Battles, of the 1380s, became very influential.
Accounts of medieval warfare, however, incline obees to harbour
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grave doubts as to whether even these practicad eperted much real
influence.

With the European explorations of Africa and, matarly, the New
World from the fourteenth century onward, questiofgelations with
non-European societies assumed an urgent importanwbde, at the
same time, posing an immense practical test for uhiwersality of
natural law. The Spanish conquest of the Indiagdams in the New
World sparked especially vigorous legal and mosgddades (even if only
after the fact). The Dominican scholar, Franciseovitoria, in a series
of lectures at the University of Salamanca, conetuthat the Spanish
conquest was justified, on the ground that thednslihad unlawfully
attempted to exclude Spanish traders from theigdoms, contrary to
natural-law rules. But he also confessed that lniedfroze in his veins
at the thought of the terrible atrocities committ®dthe Spanish in the
process. In 1550-51, there occurred one of the magmal
confrontations of history, when two prominent, Fieg—Juan Ines de
Sepulveda and Barolome de las Casas—debated, athlethe
lawfulness and legal bases of the Spanish conaquigbe New World,
under the judgeship of the theologian and philosof@fomingo de Soto.
The result, alas, was inconclusive, as Soto detlib@ render a
judgment.

In short, medieval international law was a jumMtielitferent beliefs and
practices— from the rare end conceptions of the ¢hwature, to the
more serviceable rules by which various communitesducted their
actual day-to-day business, from warfare and diplomto buying and
selling.

SELF-ASSESSMENT EXERCISE

In what way(s) did pluralism influence the devel@nof state practice
during the medieval era?

3.1.5 The Classical Age

In the seventeenth and eighteenth centuries, agpént entered into
doctrinal thought on international law. This igrsimes put in terms
of a secularisation of natural-law thought. Thabwhver, is a very
misleading characterisation, since natural-lawlfitsas (and had always
been) primarily secular in nature. What was newthe seventeenth
century was a willingness to give a degree of fona@ognition to State
practice as a true source of law, rather than deggrit as merely
illustrative of natural-law principles. The reswts a kind of dualistic
outlook, with natural law and State practice mamtey a wary, and

15



INR 331 INTERNATIONAL LAW

rather uneasy, form of co-existence—a state ofraffauch in evidence
to the present day.

3.1.6 Historical Development of International Lav

The foundation of international law (or the law wétions) as it is

understood today lie firmly in the development oéséérn culture and
political organisations. As it were, the growth Biiropean nations of
sovereignty and the independent nation-state requan acceptable
method whereby inter-state relations could be cotetliin accordance
with commonly accepted standards of behavior, amernational law

filled the gap. But although the law of nationskaoot and flowered

with the sophistication of Renaissance Europe, seeds of this

particular hybrid plant are of far older lineagéney reach far back into
history. While the modern international system bartraced back some
400 years, certain of the basic concepts of intemnal law can be

discerned in political relationships thousands edrg ago. Around 2100
BC, for example, a solemn treaty was signed betwbenrulers of

Lagash and Umma, the city-states situated in thea d&nown to

historians as Mesopotamia. It was inscribed on amestblock and

concerned the established of a defined boundalg tespected by both
sides under pain of alienating a number of Sumegas.

The next major instance known of an important, iigdinternational
treaty is that concluded over 1000 years later betwRamses |l of
Egypt and the king of the Hittites for the estafigent of eternal peace
and brotherhood. Other points covered in that agee¢ signed (at
Kadesh, north of Damascus) included respect fon edter’s territorial
integrity, the termination of a state of aggressaod the setting up of a
form of defensive alliance. Since that date mamgaments between the
rival Middle Eastern powers were concluded, usuadlyned at
embodying in a ritual form a state of subservienesveen the parties or
attempting to create a political alliance to camtthe influence of an
over-powerful empire.

After much neglect, there is now more consideratibthe cultures and
standards that evolved, before the birth of Chnmsthe far East, in the
Indian, and Chinese civilisations. Many of the Hindiles displayed a
growing sense of morality and generosity and then€&e empire
devoted much thought to harmonious relations batweseconstituent
parts. Regulations controlling violence and the adwsr of varying
factions with regard to innocent civilians wereraatuced and ethical
values instilled in the education of the rulingsdaln times of Chinese
dominance, a regional tributary-state system opdrathich fragmented
somewhat in times of weakness, but this remainddrally alive for
many centuries.
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However, the predominant approach of ancient e@ilon was

geographically and culturally restricted. There wasconception of an
international community of states co-existing withia defined

framework. The scope for any ‘international law’ etates was
extremely limited and all that one can point toéhie existence of certain
ideals, such as the sanctity of treaties, whicheh@aontinued to this day
as important elements in society. But the notion aofuniversal

community with its ideal of world order was notawaidence.

The era of classical Greece, from about the sidhtuwwy BC and

onwards for a couple of hundred years, has beeonvefwhelming

significance for European thought. Its critical aational turn of mind,

its constant questioning and analysis of man andr@and its love of
argument and debate were spread throughout Europmke the

Mediterranean world by the Roman empire which aeldptiellenic

culture wholesale, and penetrated Western consuasgs with the

Renaissance. However, Greek awareness was linoitedrtcompetitive
city-states and colonies. Those of different osgwere Barbarians not
deemed worthy of association.

The value of Greece in the study of internatioaal lies partly in the
philosophical, scientific, and political analysesgbheathed to mankind
and partly in the fascinating state of inter-ra@aship built up within the
Hellenistic world. Numerous treaties linked they«dtates together in a
network of commercial and political associationsglf&s were often
granted to the citizens of the states in each @therritories and rules
regarding the sanctity and protection of diplomaio/oys developed.
Certain practices were essential before the dedaraf war, and the
horrors of war were somewhat ameliorated by theoese, for example,
of religious customs regarding sanctuaries. But owerall moral
approach similar to those emerging from Jewish Himttlu thought,
particularly, evolved. No sense of a world commymian be traced to
Greek colonies throughout the Mediterranean area.

This was left to the able administrators of the RanEmpire. The
Romans had a profound respect for organisation taedlaw. Law
knitted together their empire and constituted al\gburce of reference
for every inhabitant of the far-flung domain. Therlg Roman law the
jus civile) applied only to Roman citizens. It was formalisticd hard
and reflected the status of a small, unsophisticateiety rooted in the
soil. It was totally unable to provide a relevardgckground for an
expanding, developing nation. The need was seryethd creation of
the jus gentium. This provided simplified rules to govern the retas
between foreigners, and between foreigners arzkosi The instrument
through which this particular instrument evolvedswhe official known
as the Praetor Peregrinus, whose function it waevirsee all legal
relationship, including bureaucratic and commermalters, within the
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empire. The progressive rules of flue gentium gradually overrode the
narrow jus civile until the latter system ceased to exist. Thusjtise

gentium became the common law of the Roman Empire and eandd

to be of universal application. It is this all erbing factor which so
strongly distinguishes the Roman from the Greeleegpce, although,
of course, there was no question of the acceptahother nations on a
basis of equality and th&s gentium remained a ‘national law’ for the
Roman Empire.

One of the most influential of Greek concepts talprby the Romans
was the idea of Natural Law. This was formulated thye Stoic

philosophers of the third century BC and their tiyewvas that it

constituted a body of rules of universal relevanSach rules were
rational and logical, and because the ideas angréaeepts of the ‘law
of nature’ were rooted in human intelligence, itdawed that such rules
could not be restricted to any nation or any grbupwere of worldwide

relevance. This element of universality is basieriodern doctrines of
international law and the Stoic elevation of hunpmwers of logical

deduction to the supreme pinnacle of ‘discoverihg’ law foreshadows
the rational philosophies of the West. In additiofbeing a fundamental
concept in legal theory, Natural Law is vital to anderstanding of
international law, as well as being an indispemsilprecursor to
contemporary concern with human rights.

Certain Roman philosophers incorporated those Gidesks of Natural
Laws into their own legal theories, often as a kiofl ultimate
justification of thejus gentium, which was deemed to enshrine rational
principles common to all civilised nations. Howevtre law of nature
was held to have an existence over and above thegus gentium.
This led to much confusion over the exact relatigmbetween the two
ideas and different Roman lawyers came to diffecamiclusions as to
their identity and characteristics. The importautdrs though that need
to be noted are the theories of the universalityaaf and the rational
origins of legal rules that were founded, theoadljcat least, not on
superior force but on superior reason.

The classical rules of Roman law were collatedha €orpus Juris

Civilis, a compilation of legal material in AD 534. Suchadiection was

to be invaluable when the darkness of the earlydmaidges, following
the Roman collapse, began gradually to evaporatethere was a body
of developed laws readymade and awaiting transfeart awakening
Europe. The middle ages characterised by the atytladrthe organised
church and the comprehensive structure of power itheommanded.
All Europe was of one religion, and the ecclesaadtiaw applied to all,
notwithstanding tribal or regional affiliations. Fmuch of the period,
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there were struggles between the religious autberdand the rulers of
the Holy Roman Empire.

These conflicts were eventually resolved in favofuthe Papacy, but the
victory over secularism proved of relatively shdutration. Religion and
a common legacy derived from the Roman Empire w&rengly
unifying influences, while political and regionavalries were not. But
before a recognised system of international lawiccbe created, social
changes were essential and of particular importdnoag this era were
the authority of the Holy Roman Empire and the anptional character
of canon laws. Nevertheless, commercial and magitleveloped apace.
English law established theaw Merchant, a code of rules covering
foreign traders, and this was declared to be ofarsal application.

Throughout Europe, mercantile courts were set upseible disputes
between tradesmen at the various fairs, and while mot possible to
state that a contineritaw Merchant came into being, a network of
common regulations and practices weaved its wayosacrthe
commercial fabric of Europe and constituted an gaic international
trade law. Similarly, maritime customs began tcabeepted throughout
the continent. Founded upon the Rhodesian Sea & &8yzantine work,
many of those rules were enshrined in the Roll®lefron in the 12th
century, and other maritime textbooks, a seriesccawhmon applied
customs relating to the sea permeated the navaénsoef the Atlantic
and Mediterranean coasts.

Such commercial and maritime codes, while at thesges merely
expressions of national legal systems, were amahgstorerunners of
international law because they were created andumaar against a
backcloth of cross-national contacts and reflelsésrieed for rules that
would cover international situation. Such rulegvgng out of the early
middle ages, constituted the seeds of the intemaltilaw, but before
they could flourish, European thought had firsbeodeveloped by that
intellectual explosion known as the Renaissances&lcomplex ideas
changed the face of European society and ushergttimodern era of
scientific, humanistic, and individualistic thought

The rise of the nation of England, France and Spairparticular
characterised the process of the creation of oeialty consolidated
independent units. In theory and doctrine. Thistted higher degree of
interaction between sovereign entities and thusédes to regulate such
activities in a generally acceptable fashion. Thespit of political
power and supremacy became overt and recognisellaakiavelli's
The Prince (1513) demonstrated. The city-states of Italy gjted for
supremacy and the Papacy too became a secular .pbwen these
hectic struggles emerged many of the staples ofemmothternational
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life: diplomacy, statesmanship, the theory of tladabce of power and
the idea of a community of state.

It is the evolution of the concept of an interneaib community of

separate, sovereign, if competing, states, thaksntre beginning of
what is understood by international law. The Resamnse bequeathed
the prerequisites of independent, critical thoughtl a humanistic,
secular approach to life as well as the politicahfework for the future.
But is the latter factor which is vital to the sabsent growth of

international law. The Reformation and the Europesigious wars that
followed emphasised this, as did the growing powfethe nations. In

many ways these wars marked the decline of a camh system

founded on the supremacy of the state. Throughwasget countries the
necessity was felt for a new conception of humanwal as state

relationships. This search was precipitated, adbes intimated, by the
decline of the church and the rise of what mightteemed ‘free-

thinking'.

SELF-ASSESSMENT EXERCISE

The foundations of international law, as it is urstieod today, lie firmly
in the development of Western culture. What is ystance on this
assertion?

4.0 CONCLUSION

A thorough review of the origin and historical dyement of
international law shows an evolution of a social &rstorical variables,
which have continued to shape the trend in therpssgon of an orderly
international society. Prior to the emergence ofmderstate system, the
manner in which diverse nations and peoples coeduttteir relations
shows a sense of observance of certain custonsshéfped to sustain
exchange. Right from period 6 BC ancient Eurasiaera characterised
as the period of nascent international law to thedenn times,
international law has progressed in direct proparto the dynamics of
the international system.

The legacies of great Greek and Roman Empire, vagards to the
development and organisation of relations amongpoorant units in
their political systems also found expression ie thevelopment of
international law. However, the rise of nation-stabn the global scene
introduced certain structural changes in the fornd anature of
international law. It marked the evolution of ateimational community
of separate, sovereign, if competing, states, Wwi&mendous changes.
By and large, the origin of international law cantbaced as far back as
known history.
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5.0 SUMMARY

This unit located the origin of international lawnda also, in

chronological sequence, discussed its historicatldpment. It recorded
different epochs and the significant contributiofigreat kingdoms and
empires towards the harmonious relations of vargrosips and nations.
International law was considered a dynamic concephjch has

continued to metamorphose and to respond to thgeesies of the
international system. Of course, the unique legack former great
empires, particularly those of the Greek and Romeampires were
documented. This unit equally portrayed the sigaiiice of the
emergence of nation-states and the implicatiorsioh development on
the framing of international law.

6.0 TUTOR-MARKED ASSIGNMENT

1. Explain the contributions of great kingdoms and Bew
especially those of Greek and Roman empires towdnds
development of international law.

2. What were the implications of the rise of natioatss to the
development of international law?
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UNIT 3 CLASSICAL/EARLY WRITERS OF
INTERNATIONAL LAW

CONTENTS
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3.2 Thomas Hobbes
4.0 Conclusion
5.0 Summary
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1.0 INTRODUCTION

As identified earlier, international law is as @8 written history. Most
of the written works in international law have teddo contextualise the
dominant theories of international law. From theiqek of the ‘silent
trading’, to contemporary times, the contentionnsetn the advocates of
law of nature (traditional natural law) and thosesupport of the law of
nations, have preoccupied many literatures in magonal law. Among
the early writers, whose contributions have remdireutstanding
include Alberico Gentili, Hugo Grotius, Thomas Helsb Christian
Wolff's, Emmerich de Vattel, etc. Subsequent wiifes in international
law have considerably grown on the strength ofvilbeks already done
by these early writers; hence the importance o section of our
discussion. The opinions and documentations of HGgotius and
Thomas Hobbes would be given significant attenti@tause of the
depth, basis and relevance of their works in thenmusition of
international law.

2.0. OBJECTIVES
At the end of this unit, you should be able to:

. identify reasons why the works of Hugo Grotius arttbmas
Hobbes are considered to have made substantiailmaignsto
the development of international law

. enumerate the major arguments of these scholalsding those
of other scholars who played a part, either in suppr against
the claims of the duet

o state criticisms for each of the arguments of ls®tists.
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3.0. MAIN CONTENT

3.1. Hugo Grotius

The writings of the Dutch scholar Hugo Grotius, wéanajor workOn
the Law of War and Peace was published in Paris in 1625—a work so
dense and rich that one could easily spend anitestudying it (as a
number of scholars have) is of great importancea Aatural-law writer,
he was a conservative, writing squarely in theoratlist tradition. In
international law specifically, he had importantréaunners, most
notably the Italian writer, Alberico Gentili, whaq@uced the first truly
systematic study of the law of war at the end ef sixteenth century.
Where Grotius did break important new ground—ancenehhe fully
earned the renown that still attaches to his nanmes wn his
transformation of the oldus gentium into something importantly
different, called théaw of nations.

The distinctive feature of this law of nations what it was regarded as
something distinct from the law oiture, rather than as a sub-category
or means of application of natural law. Furthermoend most
significantly, this law of nations was not regard@ite the oldjus
gentium) as a body of law governing human social affarsgyeneral.
Instead, it was a set rules applying specificatlyone particular and
distinctive category of human beings: rulers oft&aFor the first time
in history, there was a clear conception of a syate body of law
applicable specifically to the relationship betweations.

It should be appreciated that Grotius’s law of oxadi or ‘voluntary law’

as it was sometimes known, was not designed tolauippr undermine

traditional natural law. Far from it, the functiaf this law of nations

was basically an international one - filling gapkene the natural-law
principles were too general, or devising workahiées as pragmatic
substitutes where the application of the stricuredtlaw was, for some
reason, unfeasible. The law of nature and the lawations, in short,

were seen as partners rather than as rivals. kordhson, the earliest
academic chairs in the field were commonly desigthads being

devoted to ‘the law of nature and nations’, in §umably) happy

partnership. There were some, however, who contenthat the

partnership between the law of nature and the ldwnations was

anything but a happy one. Foremost amongst thesseddnts was the
English writer, Thomas Hobbes. We shall explorewloek of Thomas

Hobbes in the next section.

23



INR 331 INTERNATIONAL LAW

SELF-ASSESSMENT EXERCISE

What is significant about Hugo Grotius’ works anmzhtibution in the
development of international law?

3.2 Thomas Hobbes

Thomas Hobbes’ master wotleviathan was written in 1651, shortly
after Grotius’s death. In sharp contrast to Grotidebbes denied that
the pre-political condition of human society hacerderly and law-
governed. He maintained, instead, that it was atahaeven violent,
world, with self-preservation as the only true makuright. Security
could only be attained by the radical step of hgafl of the persons in
a state of nature surrender their natural righta sovereign power of
their own creation—with the result that, hencefpttie only law which
they would live under would be the law promulgabsdthat sovereign.
Natural law was not rejected in its entirety, kuwas radically stripped-
down, to the point of being reduced, in essencémm fundamental
tenets: a right of self-preservation, and a dutypéoform contracts or
promises. It was this stripped-down version of retlaw which, in the
opinion of Hobbes, constituted the sole body of |detween
independent nation-states.

On this thesis, the only possible way in whichesatould construct a
stable international system was through the pdirsdaprocess of
entering into agreements whenever this provedlf&aslihe natural-law
duty to perform promises was the fundamental bafsiBis system, with
the detailed substantive rules being provided leyvilwrious agreements
that were actually concluded. These agreementsl ¢daké either of two
forms: written or unwritten. The written form, obwrse, comprised
treaties, of the sort of that states had been odmzy for many
centuries. The unwritten form was customary lawicWwhn this period
was seen predominantly as simply a tacit or unenitteaty.

It is hardly surprising that, amongst traditionaltural lawyers (i.e.,
followers of Grotius), Hobbes’s conclusions werenvaitome in the
extreme, since they entailed the ruthless discgrdinso much of the
content of traditional natural law. But they welsoanot easily refuted.
Some writers, such as Pufendorf, attempted to tdaklkeast some of
Hobbes’s ideas into account, while still adherioghe older idea of a
detailed, substantive natural law. Others basicgitpred the Hobbesian
challenge as best they could and continued to expoatural law in a
systematic manner. In fact, the seventeenth anbtesgth centuries
were the great age of systematic jurisprudencehich natural law was
re-housed (it might be said) in grand logical edi§ of a hypothetico-
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deductive nature, modeled on that most magnifioérdll intellectual
constructions and mathematics.

The culmination of this systematic natural-law mmest came in the
mid-eighteenth century, at the hands of the Germarosopher
Christian Wolff's, who, however had been trainedaasathematician.
Wolff's massive eight-volume encyclopedia of natuew contained
detailed discussions of practically everything unttee sun and even
beyond (a discourse on the characteristics of miahbitants of other
planets)—while paying virtually no heed to statagpice. It holds an
honourable place on the list of the world’s greatead masterpieces.

The most famous and influential writer in the Gaatitradition was the
Swiss diplomat Emmerich de Vattel, whose famousosiin of The
Law of Nations was published in London in 1758. In a number of syay
Vattel's treatise was a popularisation of Wolfiteas, but it was written
in a very different spirit. Where Wolff had beensdinful of the
voluntary law, Vattel fully embraced it, cheerfullgnd candidly
expounding it alongside the natural law wheneverggriate. He has
been accused of inconsistency—of constantly beimgoath sides of
issues—nbut that charge is unfair. The fact is tlembhad two bodies of
law to expound, which sometimes provided differisglutions to
practical problems. He was generally very forthrighbout which law he
was treating at any given time. It is we who endnisunderstand the
nature of his task because the dualistic mentafityat era is so foreign
to us.

The best example of the dualistic ‘method’ concdmer. The natural
law on just wars allowed a state to resort to fonceself-help to
vindicate a legal right that had actually beenatietl (or was threatened
with violation)—so that, in a given conflict, onigle would be , fighting
justly, and the other one not. The voluntary ldwwever, was not
concerned over which party had the stronger legaincto use force
(i.e, it did not deal with thaus ad bellum, in legal terminology). Instead,
it simply treated each sides if it had lawfully resorted to war. It then
contented itself with regulating the conduct of sydixing rules for both
parties to apply, on an even-handed basis, in tdogitention against one
another (thgusin bello, in the common legal parlance). In effect, then,
the natural law saw war in terms of law enforcenmamd as a sanction
for wrongdoing. The voluntary law, in contrasiywswar more in terms
of a duel.

SELF-ASSESSMENT EXERCISE

What is significant about Thomas Hobbes’ works eowtribution in the
development of international law?
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4.0 CONCLUSION

In spite of the dichotomy between the claims of el@yotius, Thomas
Hobbes and other early writers of international ,late basis and
relevance of their perspectives have remained ahdemnain vital for
further development of this subject matter. Thetmwersy between the
positions of the Universalists and the Pluralisiferm the cornerstone
of most debates in international law. Neverthel#gs jmportant thing to
note is the manner in which these divergences angletgences have,
since history served as the foundation of harmani@lations between
and among nations of the world.

5.0 SUMMARY

This unit has examined the contributions of somdyewriters of
international law. It specifically looked into theorks of Hugo Grotius
and Thomas Hobbes who among others have left nidalarks on the
growth and development of international law. Hugot@is’ work came
to the lime light for his revolutions in the fielof jus gentium, from
which emerged the concept of law of nations. Hisksanarked a clear
demarcation between the hitherto law of nature thiedrise of law of
nations. On the other hand, Thomas Hobbes had diigsimcused
attention on ‘correcting’ what he viewed as a majosconception in
relation to the impressionsb initio harbored, concerning the social
harmony which was thought and also taught to haistexl between the
law of nature and the law of nations. He insistedt tsocio-political
systems had remained disorderly with the inclimattowards self-
preservation as the only true natural right. Refterror and survival of
the fittest were the orders of the day. Securigage and stability were
later attained when the people, in a state of eatsurrendered their
natural rights to a sovereign power of their oweation. They pledged
to obey this sovereign, which they had agreed tmlbeer their personal
rights to. Thomas Hobbes, however, remarked thatralalaw was not
totally abandoned, but largely stripped down. Isviram this standpoint
therefore, that Thomas Hobbes strongly held asifggrthe basis of the
structures of international law — a body of lawvitn independent
nation-states. Most other writers have majorly dekd the lines of
argument of these two great international law eteper

6.0 TUTOR-MARKED ASSIGNMENT

1. Are there areas of similarities between thguements of the
Universalists and the Pluralists?
2. What is the core area of demarcation betweerctimtentions of

Hugo Grotius and Thomas Hobbes in relation touthigersality
and plurality of international law?
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1.0 INTRODUCTION

International law is concerned with the rights audies of states in their
relations with each other and with internationajasrisations, whereas
domestic(municipal or national) law, that is, the law witha state, is
concerned with the rights and duties of legal pesseithin the State.

International law is different from other laws suafdomestic law and
conflict of laws (or private international law). The former regulates
relationships between natural and legal personsirwé single country
and the law that is applied is determined by thgislation of that
country. The latter regulates relationships betweatural and legal
persons that happen to be in more than one courswgh as
relationships between companies in two differenintoes or between
parents from two different countries over the cdgtof children. In
such cases, courts have to decide the law of wtacimtry should be
applied. It is for this reason that internationalvlis sometimes also
called public international law. This is to emphasise that its focus is
interstate relations.

Private entities, such as companies or individuh®yever, can be
subjects of international law. For example, internationaliadon is

governed by international law because there arerniational treaties
between states about it. Similarly, individuals ¢enprosecuted under
international criminal law or claim rights againstates under
international human rights law because there aeystate treaties that
make these possible. International law, therefoegulates more than
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just interstate relations. It also regulates otbems of relationships that
states agree to regulate internationally. Inteomati law regulates the
conduct of actors that make up contemporary intemnal society.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

o state in clear terms, the major differences betwatsrnational
law and domestic law

J explain why most states chose to obey internatitavalin spite
of the absence of a coercive enforcement mechanism

o analyse the points of convergence between intematiaw and
municipal law

. discuss the impact of the wave of globalisation bmth the
making of international law and also on the makafignunicipal
law.

3.0 MAIN CONTENT

3.1 Differences between International Law and
Municipal Law

Fundamentally, international law differs from domedaw in two
central respects:

3.1.1 The Law-Making Process

There is no supreme law-making body in internafi¢ea. Treaties are
negotiated between states onaarhoc basis and only bind states which
are parties to a treaty. The General Assembly efUhited Nations is
not a law-making body, and so its resolutions aelegally binding.
This is not the case in municipal law. In most does, municipal law
makes provision for supreme law making body. F@aneple, in Nigeria,
the National Assembly is known as the supreme laking body.
There are methodologies for the making of laws,ciwimust, of course,
be binding on all legal and natural persons. Howewe must note that
the UN Security Council resolutions can take effedth respect to
threats to peace, breaches of the peace, and aeggoession. The
general trend in many nations is that the parligmame the supreme
law-making bodies while courts are empowered terpret the law and
apply it to individual cases.
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3.1.2 Enforcement Process

International law has no police force to overseedidnce to the
international legal standards in which states agaseinternational
standards of behavior. Similarly, there is no colspy enforcement
mechanism for the settlement of disputes. Howevleere are an
increasing number of specialised courts, tribuaald treaty monitoring
bodies as well as an International Court of Justi&tional laws and
courts are often an important means through wmeoérmational law is
implemented in practice. In some instances, thau@gcCouncil can

authorise the use of coercive economic sanctiorsven armed force.
For example, in 1990 — 91 when Iraq invaded andipied Kuwait the

international community used armed force to enfonternational law
(resolutions of the Security Council). More so, tmmtroversy over the
use of armed force against Iraq highlights howidiff it can be to

obtain the necessary authorisation from the Sgc@auncil under the
United Nations Charter. In international law, theathe only legitimate
way that collective armed force can be used. Inegdn international
law is enforced through methods such as nationgdlementation,

diplomatic negotiation or public pressure, medmticconciliation,

arbitration (a process of resolving disputes otiian by agreement),
judicial settlement (including specialised tribws)al

On the other hand, municipal law generally makesvigion for a
national police force to oversee obedience to natitegal standards to
which states agree to implement. There is a compulenforcement
mechanism for the maintenance of internal peacecashel and also for
the settlement of disputes. State sovereignty besamore evident as a
result of such law-making and law enforcement miovis, which
characterise state power.

SELF-ASSESSMENT EXERCISE

Explain the differences between international lag enunicipal law.

3.1.3 Why do States Obey International Law?

Even though international law does not have thearee enforcement
processes available to domestic law, it is in thierests of most states to
ensure stability and predictability in their retats with other states. By
complying with their obligations, they help to eresuhat other states
comply with theirs. Aside from this mutual beneiitis in every state’s
interests to abide by the rule of law applying teas such as use of the
sea and ocean resources and environmental proted¢tica field like
human rights, states may uphold international lamwncgples, even
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where there is no direct national interest, becabsg recognise the
need to protect common and universal human values.

3.2 How do International and Domestic Law Interact?

It is important to understand how international lprinciples become
part of domestic law, and to explain what happérikd rules conflict.
The theories oimonism and dualism are the two main theories that
explain the relationship between international daohestic law.

Monism

In this theory, all law is part of a universal legader and regulates the
conduct of the individual state. The differenceha international sphere
is that the consequences are generally attributeatie state. Since all
law is part of the same legal order, internatioaal is automatically
incorporated into the domestic legal order. Somenigtotheorists
consider that international law prevails over damedaw if they are in
conflict; others, that conflicting domestic law leawome operation
within the domestic legal system.

Dualism

This theory holds that international law and domeelstw are separate
bodies of law, operating independently of each rothader dualism,
rules and principles of international law cannotemge directly in
domestic law, and must be transformed or incorpdramto domestic
law before they can affect individual rights andigdtions. The main
differences between international and domesticdesvthought to be the
sources of law, its subjects, and subject matteerhational law derives
from the collective will of states, its subject® dhe states themselves,
and its subject matter is the relations betweetestaDomestic law
derives from the will of the sovereign or the State subjects are the
individuals within the state, and its subject mmaite the relations of
individuals with each other and with government.

Harmonisation

Neither monism nor dualism can adequately explam relationship
between international and domestic law, and altermaheories have
developed which regard international law as havan@armonisation
role. If there is a conflict, domestic law is agpliwithin the domestic
legal system, leaving the state responsible airteenational level for
any breach of its international law obligations.
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SELF-ASSESSMENT EXERCISE

What is the relationship between international & municipal law?
3.3 States and International Law in the Era of Glbalisation

The State is the principal subject of internatiodalv. But the
relationship between State and international lawtinaally evolves.
Each era sees the material and ideological redotisti of the
relationship between state sovereignty and intemak law. The
changes are primarily driven by dominant sociatésrand powers of
the time.

The era of globalisation is no exception to thike r@&lobalisation is not
an autonomous phenomenon. It is greatly facilitdigdthe actions of
states, in particular dominant states. The adoptifoappropriate legal
regimes plays a critical role in this process. Bnegoing restructuring
of the international legal system is not entirelgsdnilar to the one that
saw capitalism establish and consolidate itsethennational sphere. In
that case the State shaped itself around pre4egipblitical structures,
inserting itself among them, forcing upon them wder it could, its
authority, its currency, its taxation, justice dadguage of command.
This was a process of both infiltration and supgsition, of conquest
and accommodation. In this case what is at stakbescreation of a
unified global economic space with appropriate international law and
international institutions to go along.

These developments seek to accommodate the int#réstnsnational
ruling elites which have come to have unprecedentdéldience in
shaping global policies and law. They also have faaching
consequences for the peoples of the third worldst,Fnternational law
is now in the process of creating and definingdémocratic state. It has
led to the internal structure of states coming untie scrutiny of
international law and in so many ways relocatedessign economic
powers in international institutions; thereby limg the possibilities of
third world states to pursue independent self-néldevelopment. An
emerging international law norm requires stateda@d periodic and
genuine elections. However, it pays scant attentmrthe fact that
formal democracy excludes large, in particular nraiggroups, from
decision making power. The task of low intensitynderacies, from all
evidence, is to create the conditions in which dretional capital can
flourish. But despite the relocation of sovereigiwprs in international
institutions, international law does not take glotb@mocracy seriously.
Global or transnational systems of representatimhaccountability are
yet to be established.
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Secondly, at the level of circulation of commoditienternational law
defines the conditions in which international exalpais to take place. It
is a truism that markets cannot exist without noomgrules of some sort,
and the ordering of market transactions takes ptaosugh layers of
rules, formal and informal. In this regard, intdromal law inter alia
lays down rules with regard to the sales of goadsrket access,
government procurement, subsidies and dumping. Mdrthese rules
are designed to protect the corporate actor in fits¢ world from
efficient production abroad even as third world ke#s are being pried
open for its benefit.

Thirdly, international law increasingly requiresethdeterritorialisation

of currencies’ subjecting the idea of a “nationatrency” to growing

pressure. The advantages of monetary sovereigmtykaown. It is,

among other things, a possible instrument to mamageroeconomic
performance of the economy; and a practical meansdulate the
nation from foreign influence or constraint. Thesfiworld is today
using international financial institutions, and tbegoing negotiations
relating to the General Agreement on Trade in $es/i(GATS), to
compel third world states to accept monetary aeargnts, such as
capital account convertibility, which are not neszdy in their

interests. Thus, it will not be long before cap#akcount convertibility
becomes the norm, despite its negative consequdocekird world

economies. The loss of monetary sovereignty, asEtst Asian crisis
showed, has serious fallouts for the ordinary peaflthe third world.

Their standards of living can substantially eroderaight.

Furthermore, human rights talk has come to haveraagive presence
in international relations and law. This developimeas been variously
expressed: ‘a new ideal has triumphed on the wetkje: human
rights’; ‘human rights discourse has become glsleali ‘human rights
could be seen as one of the most globalised pall@lues of our time’.
The fact that the omnipresence of the discourséurhan rights in
international law has coincided with increasingsgtee on third world
states to implement neo-liberal policies is no @eot; the right to
private property, and all that goes along with ig, central to the
discourse of human rights. For the implementatidn neo-liberal
policies is at least one significant cause of grmninternal conflicts in
the third world.

Besides, labour market deregulation prescribedhtgrmational financial
institutions and international monetary law hassealthe deterioration
of the living conditions of third world labour. Deggulation policies are
an integral part of structural adjustment prografntey are based on the
belief that excessive government intervention ibola markets —
through such measures as public sector wage antbymmgnt policies,
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minimum wage fixing, employment security rules — as serious
impediment to adjustment and should therefore b@ved or relaxed.
The growing competition between third world coussrito bring in
foreign investment has further led to easing oblabstandards and a
“race to the bottom.” In the year 2000, nearly @ealoping countries
had export processing zones (EPZs), compared with 2976. Women
provide up to 80 per cent of labor requirementE€ERZs and are the
subject of economic and sexual exploitation. Theitddh Nations
Secretary-General himself has pointed to ‘advebeur conditions as a
major factor contributing to the increased femiti@aof poverty.’

In addition, the concept of jurisdiction is beirendered more complex
than ever in the past. Among other things, digitgitalism threatens to
make ‘a hash of geopolitical boundaries’ and redheeability of third

world states to regulate transnational commerceer@/hnternational
law does not penetrate national spaces, powerdidstput into effect
laws that have an extraterritorial effect; third ndostates have little
control over processes initiated without its comsendistant spaces.
There is, therefore, a legitimate fear among thualld states of ‘a
tyranny of sameness’ or the ‘extension transnaliprat the logic of

Western governmentality’. The fear is accentuatgdthe fact that
international laws are being increasingly underdtan ways that
redefine the concept of jurisdiction.

Also, there has been a proliferation of internadlotribunals that

subordinate the role of national legal systemsdsolving disputes.
These range from international criminal courts totelnational

commercial arbitration to the WTO dispute settletr&ystem (DSS). It
is not the greater internationalisation of intetptien and enforcement
of rules that is problematic but its differentiakaming for, and impact
on, third world States and peoples.

Finally, we must mention that the State is no lontee exclusive
participant in the international legal process etreyugh it remains the
principal actor in law making. The globalisatioropess is breaking the
historical unity of law and State, creating ‘a mtutie of decentered
law-making processes in various sectors of civdiety, independently
of nation-states’. While this is not entirely anmgicome development,
the “paradigmatic case” of global law without théate is lex
mercatoria. The fact is that global laws without the State, anore
generally, sites of conflict and contestation, imrgg the renegotiation
and redefinition of the boundaries between, aneéeddthe nature and
forms, of the state, the market, and the firm.
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SELF-ASSESSMENT EXERCISE

How does the spate of current globalisation fadgitthe hegemony of
the ‘global ruling elites’ to the detriment of tterd world?

4.0 CONCLUSION

In spite of the discrepancies between internati@mal municipal law,

both laws have some commonalities. In many respedesnational law

has a tremendous influence over the municipal lwvithstanding the
fact that municipal law possesses some basic ates;t which

international law does not. Evidently, states fiméisons to obey the
provisions of international law since this positibas greater benefits.
States prefer to interact with one another jusingernational law has
provided. However, there is a general understanttingthe making of
and provisions of international law are signifidarto the interest and
will of the dominant forces in the internationaktsm.

5.0 SUMMARY

We have extensively considered the relationshipvéen international

law and municipal law and noted that whereas mpaldaw is designed

to regulate all forms of relationship between ratand legal persons
within a particular country, international law i®gigned to regulate
relationships between and among natural and legaops that are in
more than one country. This unit equally understotige fact that

although the municipal law own and have controlrstate apparatuses
such as law-making and law enforcement mechanifrasnternational

law exerts a high level of influence and controéowmunicipal law; yet

without such a direct ownership and control of appeses. We equally
underlined the fact that the spate of globalisat@s, a matter of
inevitability, further reduced the sovereignty tdtes in the making and
implementation of municipal law; while favoring theterests of the

hegemonic forces in international relations.

6.0 TUTOR-MARKED ASSIGNMENT

1. The wave of globalisation does not only reduce dhances of
states to exercise their sovereignty but also vadee space for
the dominant social, cultural, economic, and paditiforces to
wield excessive influence and control over weakates. Explain

2. Why do most states prefer to obey than to disoh&srnational
law?
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1.0 INTRODUCTION

The sources of international law are listed in &récle 38(1) of the
Statute of the International Court of Justice. Theyude:

a) Identify various sources of international law;

b) State the methodologies towards the composaioeach of the
sources and their efficacy in the regulation ofefnational
relations; and

C) Recognise and identify the binding forces adsth sources of
international law on the subjects of internatiolas!.
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20 OBJECTIVES

At the end of this unit, you should be able to:

o identify the various sources of international law

o state the methodologies towards the compositiorach of the
sources and their efficacy in the regulation ofeinational
relations

o recognise the binding forces of these sourcestefnational law

on the subjects of international law.

3.0 MAIN CONTENT
3.1 Sourcesof International Law

3.1.1 Treaties

International conventions are generally referrecddreaties. Treaties
are written agreements between states that arergavéy international
law. Treaties are referred to by different namasluding agreements,
conventions, covenants, protocols and exchangasetes. If states want
to enter into a written agreement that is not idezhto be dreaty, they
often refer to it as &emorandum of Understanding and provide that it
iIs not governed by international law. Treaties ch@ bilateral,
multilateral, regional and global.

The law of treaties is now set out in the 1969 YieiConvention on the
Law of Treaties which contains the basic principtégreaty law, the
procedures for how treaties become binding andrente force, the
consequences of a breach of treaty, and princifidesinterpreting
treaties. The basic principle underlying the lawtrehties igpacta sunt
servanda which means every treaty in force is binding uploa parties
to it and must be performed by themgood faith. The other important
principle is that treaties are binding only on esaparties. They are not
binding on third states without their consent. Heare we should add
that it may be possible for some or even most ef glovisions of a
multilateral, regional or global treaty to becomeding on all states as
rules of customary international law.

There are now global conventions covering most magpics of
international law. They are usuallpdopted at an international
conference and opened f@gnature. Treaties are sometimes referred to
by the place and year of adoption, example, the91%enna
Convention. If a State becomessignatory to such a treaty, it is not
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bound by the treaty, but it undertakes an obligatm refrain from acts
which would defeat the object and purpose of taatyr.

A State expresses it®nsent to be bound by the provisions of a treaty
when it deposits an instrumentafcession or ratification to theofficial
depository of the treaty. If a State is a signatory to an rimiional
convention it sends amstrument of ratification. If a State is not a
signatory to an international convention but degittiebecome a party, it
sends amnstrument of accession. The legal effect of the two documents
is the same. A treaty usualkgnters into force after a certain number of
States have expressed their consent to be bouadgthraccession or
ratification. Once a State has expressed its coriedre bound and the
treaty is in force, it is referred to aparty to the treaty.

The general rule is that a treaty shall be intégateén good faith in

accordance with the ordinary meaning to be givethtoterms of the

treaty in their context and in light of its objeahd purpose. The
preparatory work of the treaty and the circumstarmieits conclusion,

often called thdravaux preparatoires, are a supplementary means of
interpretation in the event of ambiguity.

3.1.2 Custom

International custom — or customary law — is evademnf a general
practice accepted as law through a constant anaalhy uniform usage
among States over a period of time. Rules of cuatgnmternational
law bind all states. The state alleging the exstef a rule of
customary law has the burden of proving its existeby showing a
consistent and virtually uniform practice amongesaincluding those
states specially affected by the rule or havinggreatest interest in the
matter. For example, to examine the practice aéstan military uses of
outer space, one would look in particular at thacpce of states that
have activities in space. Most of the Internatio@alrt of Justice cases
also require that the states who engage in thgealleustomary practice
do so out of a sense of legal obligatioropmio juris rather than out of
comity or for political reasons.

In theory, opinio juris is a serious obstacle to establishing a rule as
custom because it is extremely difficult to findidance of the reason
why a state followed a particular practice. In pic; however, if a
particular practice or usage is widespread, ancetiseno contrary state
practice proven by the other side, the Court dfitests the existence of a
rule of customary law. It sometimes seems to assinaEopinio juris
was satisfied, and it sometimes fails to mentioTiterefore, it would
appear that finding consistent state practice, @alhe among the states
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with the most interest in the issue, with minimalno state practice to
the contrary, is most important.

Undisputed examples of rules of customary law are:

(@)  giving foreign diplomats criminal immunity

(b) treating foreign diplomatic premises as inaiuée

(c)  recognising the right of innocent passageooéifyjn ships in the
territorial sea

(d)  recognising the exclusive jurisdiction of tihey state on the high
seas

(e) ordering military authorities to respect tleeritorial boundaries
of neighboring states; and

) protecting non-combatants such as civiliand sick or wounded
soldiers during international armed conflict.

3.1.3 General Principlesof Law

General principles of law recognised by civiliseations are often cited
as a third source of law.

These are general principles that apply in all mégal systems. An
example is the principle that persons who interiignharm others
should have to pay compensation or make reparation.

General principles of law are usually used whertraaty provision or
clear rule of customary law exists.

3.1.4 Subsidiary Meansfor the Determination of Rules of Law

Subsidiary means are not sources of law; insteay #re subsidiary
means or evidence that can be used to prove tis¢erge of a rule of
custom or a general principle of law. Article 3&di only two subsidiary
means - the teaching (writings) of the most higialified publicists
(international law scholars) and judicial decisi@isboth international
and national tribunals if they are ruling on isswésnternational law.
Resolutions of the UN General Assembly or resohdi@dopted at
major international conferences are only recommenis and are not
legally binding. However, in some cases, althoughspecifically listed
in article 38, they may be subsidiary means foeneining custom. If
the resolution purports to declare a set of legaicples governing a
particular area, if it is worded in norm creatirmnguage, and if is
adopted without any negative votes, it can be ewdeof rules of
custom, especially if states have in practice astetbmpliance with its
terms. Examples of UN General Assembly Resolutwhgh have been
treated as strong evidence of rules of customatgrnational law
include the following:
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. GAR 217A Universal Declaration of Human Right948)

. GAR 2131 Declaration on the Inadmissibility of Intervention in
the Domestic Affairs of States and the Protection of their
Sovereignty (1965) [ Declaration on Non-Intervention]

. GAR 2625 Declaration on Principles of Internatb Law
Concerning Friendly Relations and Cooperation am®tages in
Accordance with the Charter of the United Natiori®970)
[Declaration on Friendly Relations]

. GAR 3314 Resolution on the Definition of Aggress

Some of these resolutions have also been treatedubsequent

agreement or practice of states on how the priesiphd provisions of
the UN Charter should be interpreted. In additiricle 38 fails to take

into account the norm-creating effect of modernbgloconventions.

Once the international community has spent sewsals drafting a

major international convention, states often begipractice to refer to

that convention when a problem arises which is g by the

convention - in effect treating the rules in then@ention as customary.
Furthermore, if the Convention becomes universalycepted the

provisions in the Convention may become very stremiglence of the

rules of custom, especially if states which arepaosties have also acted
in conformity with the Convention. Examples of sucbnventions

would be the 1959 Vienna Convention on Diplomatetaons and the

1969 Vienna Convention on the Law of Treaties.

SELF-ASSESSMENT EXERCISE
Mention and explain the various sources of inteonal law you know.
3.2 Subjectsof International Law

A subject of international law (also called an intgional legal person)
is a body or entity recognised or accepted as beapgble of exercising
international rights and duties. It refers to timitees or legal persons
that can have rights and obligations under intewnat law. This

expression does not suggest that all entities dparate within the
international arena possess rights nor have oldigat that are
recognisable in international law. Some of the fegtures of ‘subjects’
of international law are:

(1) the ability to access international tribuniab claim or act on
rights conferred by international law

(i)  the ability to implement some or all of the obligas imposed by
international law; and
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(i) the power to make agreements, such as treatiesinginn
international law

(iv) the right to enjoy some or all of the immunitieonr the
jurisdiction of the domestic  courts of other state

3.2.1 States

State refers to a politically organised body of gleooccupying a
definite territory, living under a government, vially free from external
control. It is an abstraction denoting the exiseeraf a political

organisation for the regulation of the affairs tf members. The key
features of a state include:

Definite territory: A state must have a definite territory which
demarcates it from other states. Such territory i@yarge or small.
Apart, from land, other elements of the state idelthe airspace, forest,
waters, mountains, etc.

Organised government: For the continuous existence of the state, there
Is need to note the vitality of government; ithsaugh the organisation

of government as an institution of the state, thatwill of the state is
realised.

Permanence: It often said that government comes and goes edsethe
state remains. This shows the strength of the dityabf the state. The
state has the capacity for longevity.

Population: The state comprises a given number group of nreh a
women of common purpose and interest. However, suchber is not
fixed as population can still increase or decrease.

Sovereignty and Independence: A state is not subject to any external
control; no matter the size of the state. A statist have the capacity to
make laws and enforce the laws with every coerpmer available to
it; including the capacity to enter into relatiomgh other states.

Recognition: Both within and outside, state should be idesliie. The
worth of a state is sometimes determined by thergxto which it
possesses political, economic, military, and tetdgioal powers. Some
writers emphasise that a state must be fully inddeet and be
recognised as a State by other states.

The international legal system is a horizontal exystdominated by
states which are, in principle, considered soveregnd equal.
International law is predominately made and impletee by states.
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Only states can have sovereignty over territoryerimtional law must
be respected by each nation to ensure world pddeeimplications of
the rule of law between states are far reachind,cam be fully grasped
only by contrast with the conception which now sjlgiz. the rule of
might. Under the present system, or lack of systetmen a nation’s
interest are supposed to conflict with those oftla@g the nation
concerned resorts to war to secure its interegt Jilggests that states,
which are judges in their own disputes, can useagaan instrument of
national policy and must try individually or thrduglliances to be
stronger than every other state or group of st&esthe World Wars of
1914-1918 and 1939-1945 have been slowly teachiagkmnd the
painful lesson that a system of national secustyeally impossible for
all at the same time, or even for a few for alldinThis indeed is
inherent in the logic of facts: every state or graf states cannot be
stronger than every other state or group.

What then is the alternative? The answer is the nfl law among
nations — international law. This involves thremds:

(1) States must agree to the principle that, irttena which affect
other states besides their own, they will acceptpfovisions of
international law, as binding on themselves.

(i)  Sates must renounce the right to settle wsp by making war.

(i)  States must bind themselves to regard artyoawar by any state
in breach of this primary obligation as an act adrvagainst
themselves and to come to the assistance of th#mviof the
aggression.

States are expected to agree to the principle ithatatters which touch
more than one state, they will be bound by the ukimpns of

international law. By extension there is the need the rule of law
between nations as there is the rule of law betwedniduals within

each state.

States are expected to obey and comply with theciptes of
international law. Only states can become membdrshe United
Nations and other international organisations. Gidyes have access to
the International Court of Justice.

3.2.2 International Organisations

Early attempts at international organisation weif-hearted and
inadequate. Besides there was no permanent orgjanisd a political
character to bring the nations together to endig#entto understand one
another’s point of view, settle disputes and awets. Largely in view
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of this, the League of Nations was established9i9lto remove these
defects, promote international cooperation and eaehiinternational
peace and security.

International Organisations are established by estatthrough
international agreements. However, it must be sé@ghat the powers
of international organisations are limited to thasaferred on them in
their constituent document. International orgamnset have a limited
degree of international personality, especiallyaAgis member states.
They can enter into international agreements aed tiepresentatives
have certain privileges and immunities. The couastit document may
also provide that member states area legally baondomply with
decisions on particular matterdt is accepted that international
organisations are subjects of international lawnehkey:

Are permanent members of association of stateh, laitful objects;
Have distinct legal powers and purposes from thmbe states; and
Can exercise powers internationally and not onlghiwi a domestic
system.

3.2.3 Nationality of Individuals, Companies, Etc.

The freedom of the individual is considerable atelcnot only by the
form of government but also by the relations of &iate with other
states. Individual are generally not regarded amllgersons under
international law. Their link to State is throughet concept of
nationality, which may or may not require citizeigsiNationalityis the

status of being treated as a national of a statgdaticular purposes.
Each state has wide discretion to determine wlanetional. The most
common methods of acquiring nationality at birtle @éinrough one or
both parents and/or by the place of birth. Natidypatan also be
acquired by adoption and naturalisation.

Companies, ships, aircraft and space craft arellysoansidered as
having the nationality of the state in whose teryitthey are registered.
This is important because in many circumstancetestanay have
international obligations to regulate the condutttleeir nationals,

especially if they are carrying out act activitiestside their territory.

Under the principle ohationality of claims, if a national of State A is
injured by State B through internationally unlawftdnduct, State A
may make a claim against State B on behalf ohjiged national. This
is known as the doctrine dfplomatic protection.

Therefore, only international legal persons, agacsed subjects of
international law, possess and can exercise irtierra rights, as well
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as perform international obligations. Among thejsats of international
law discussed, states are conspicuously the domifidums is chiefly

anchored on the unique features of the state, wdigtinguishes it from

other subjects of international law. Sequel to,tinsernational law is
predominately made and implemented by states. Gtaltes can have
sovereignty over territory. This should not be misipreted to mean
that the other subjects of international law argignificant. Far from

this, other international legal entities such asrimational organisations
equally wield great powers.

SELF-ASSESSMENT EXERCISE

Why states are accorded special recognition amahgr subjects of
international law?

4.0 CONCLUSION

We had earlier recorded that unlike certain prawisiof the municipal
law in which state instruments such as the appseatior law making
and law enforcement are available for the effectioetrol of the state,
international law does not possess these attribukéswv be it,
international law is not left without standardsapferation. The sources
available for the making of international law pr&ia high sense of
direction for the harmonisation of rules and regafes (for both states
and non-state actors) in order to achieve relgis@ce and order in the
international scene. Thus, the absence of instrtsnaincoercion upon
the various subjects of international law is nob#&interpreted as open
space for chaos and anarchy. 3

50 SUMMARY

We have been able to mention and explain the vausources available
for the construction of international law. Theserses of international
law are recognised in various instruments and decwations of the
United Nations. They include international conventi (treaties),

international customs (customary laws), generahgypies of law,

subsidiaries means for the determination of rufelsw. These sources
of international law help to guide and mold thewgito and development
of international law. In spite of lack of formalcagnition of ‘general

principles of law’ as a source of international Jaivhas played an
important role especially to the extent it providassupplementary
support for the use of treaties as a source ofriatenal law.
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6.0 TUTOR-MARKED ASSIGNMENT

1. Compare and contrast the various sources @fnational law

2. Resolutions of the UN General Assembly (UNGAyesolutions
adopted at major international conferences are only
recommendations and are not legally binding. Dbessstatement
utterly deny any relevance of the resolutions of GANin the
framing of international law? Clarify your position
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1.0 INTRODUCTION

One explanation for the remarkable lack of attentoy international
lawyers to the nineteenth century lies perhaps he pervasive
dominance of doctrinaire positivism over internatib legal writing
generally. There was much, admittedly, that wastttaive about
nineteenth-century positivism, particularly to mode eyes—its
doctrinaire quality, its narrow horizons, its laskhigh ideals, the aura
of superficiality raised to the pitch of dogma, marrowly technocratic
character, its ready subservience to power. Butoitld be wrong to
judge it on these points alone because its soliteaements were many.
If it lacked the breadth and idealism of natural-lghought, it also
discarded the vagueness and unreality that oftanacterised natural-
law thought at its worst. In many ways, positivisras a breath (or even
a blast) of fresh air, countering the speculativeesses of natural-law
thought. Even if positivism sometimes went too farthe opposite
direction, we should nonetheless appreciate theabdd services that it
performed in its time.

The positivist era was also the period in which st saw the

international community ‘legislating’ by way of ntilteral treaties, for
the most part in areas relating to armed conflibe first major example
of this was the Declaration of Paris of 1856. Ktneted the capture of
private property at sea, by providing that ‘fregpshmake free goods’
(that is, that enemy private property could notcbptured on a neutral
ship). It also announced the abolition of privaugsi Within five years, it

attracted over 40 ratifications. In 1868, the Deatian of St Petersburg
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contained a ban on exploding bullets. More impdlyant denounced
total-war practices, by stating that thay permissible objective of war
is the defeat of the enemy’s armed forces. Aloregsick law of war—
and in some ways in close partnership to it— wasftitl flowering of
the law of neutrality, which, for the first timemerged in the full light
of juridical respectability as a sort of countetgarthe unrestricted right
of states to resort to war on purely political grds.

There was ‘legislation’ in other fields too. On temanitarian front, the
period witnessed a concerted effort by the natafrtbe world to put an
end to slave trading. The culmination of this dffoccurred in 1890,
when the General Act of the Brussels Conferencabéshed an
International Maritime Office (at Zanzibar) to against slave trading.
In the less-than-humanitarian sphere of imperiglifme major powers
established, by multilateral treaty, the ‘rules the game’ for the
imperial partitioning of Africa. This took place #ite Berlin Conference
of 1884-85. (Contrary to the belief of some, thahference did not
actually allocate any territories; it establishéd triteria by which the
powers would recognise one another’s claims).

2.0 OBJECTIVES

At the end of this unit, you should be able to:

o explain the major theories of international lawhe positivist, the
naturalist and the historical

. identify the major differences between and amowegélitheories

o examine the relevance of these theories in the ystald

understanding of international law.
3.0 MAIN CONTENT

3.1 Positivism

According to the positivists, the binding force iaternational law is
rooted in the consent of sovereigns themselveserithrough a
laborious search of state practice or a catalogxplicit agreements.
John Austin’s famous 1832 suggestioThe Province of Jurisprudence
Determined states that: ‘the law obtaining between nationsnag
positive law: for every positive law is set by aven sovereign’. The
duties which it imposes are enforced by moral sanst by fear on the
part of nations, or by fear on the part of soversj@f provoking general
hostility, and incurring its probable evils, in eathey shall violate
maxims generally received and respected. The gadytivists’ school
emphasised the importance of custom and treatiesoasces of
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international law. Early positivist scholar like rico Gentili used
historical examples to posit that positive lajs(voluntarium) was
determined by general consent. At the time, Causelan Bynkershoek
reiterated this idea but added that the basestefnational law were
customs and treaties commonly consented to by wastates.

In one sense, remembering a late 19th century pluf positivism

puts international law on the road to pragmatiswn,positivism orients
us to the actual practice of states, and seemdiketg to degenerate
into wishful thinking or moralising about what thev should be. The
20th century tradition of realism, sociological igorudence, and
international relations theory continue this termerPositivism lays the
ground for pragmatism, extinguishing for a centurernational law’s

flirtation with religion and ideology. It is a patexical inheritance.
International law rids itself of faith only by ensting the state, making
the task of international public order both moralistic and more
difficult. To the question, ‘How can there be ordenong sovereigns’,
there cannot be the answer, ‘Well, maybe it's nmdsible.” To do so
would be to deny the facts, since there appearetéots of rules and
legal institutions. More importantly, it would bay the internationalist
project. In this sense, it was by eliminating rigig that international
lawyers became priests.

A group of ideas arise together: the philosophprabrity of the state,
the identification and rejection of naturalism, tkballenge to the
possibility of international public order, and algrical tradition of
international legal philosophy which could evolvalyo by rejecting
extreme positivism. In this sense, what is now maered as 19th
century positivism sets in motion a practice ofrafing its premises and
rejecting its conclusion.

There have been broad traditions of response. Tis¢ d&pproach
responds theoretically, revitalising either theifnst or the naturalist
tradition against skepticism. Beginning with thdioo of ‘consent’ and
an analogy to private law, and proceeding through range of 20th
centuries of international law has been variouffiyraed and explained
by modifying the image of absolute state sovereitpeing in a legal
vacuum. A second tradition of response is assatiatgh the 20th
century tradition of international legal pragmatisand most
characteristic of international law after 2nd WW rejects the
theoretical tradition of both positivism and natisra as irreconcilable
extremes between which a middle must be built, mopde importantly,
as sterile intellectual projects, able to speaky dol one another and
unhelpful in strengthening the actual or real inédional legal order. In
an unfortunate terminological borrowing from pa#l science,
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positivism offers no plausible ‘positive’ accounf etate practice.
International legal theorists now customarily presehilosophical
inquiry into the possibility of international legatder among sovereigns
as a dead end and as the preoccupation of anreahitosophical age.
Consequently, there are indications that sovergigntin any event, no
longer was what it once thought to be.

Twentieth century international legal theory lessepts the positivist
answer to the question of how law might be possni®ng sovereigns.
At the same time, the question of how internatiolasd binds, how
order is possible among sovereigns, how internatitaw distinguishes
itself from politics, and how international normeeanforced in the
absence of a supra-national, remained the centealcpupations of the
field throughout the twentieth century.

Indeed, the 19th cent taught us the futility oflpsophy, and the urgent
necessity of getting beyond speculation if waoigé averted. This 19th
century memory inaugurated a disciplinary antidletgualism, a

repeated practice of demonstrating the unsatisfaatature of both

naturalist and positivist answers to the questiolaw’s force in a world

of sovereigns, and of calls for a turn to practietibrt of one sort or

another to expand international law in the nam@ezce and security.
The practical project might be institution buildjngpdification, citizen

initiative or litigation, but it would not be a pext of theory or

philosophy.

SELF-ASSESSMENT EXERCISE

Explain the subject matter ‘Positivism’.
3.1.1 Two Typesof Legal Positivism in International Law

International legal positivism has had a multitwdevariants since the
turn of the twentieth century, but each variant taors the core
distinction between moral and legal obligations.t Bxere, we will
discuss two possible variants that focus on thaticgiship between
international law and international relations.

The first variant expressly or implicitly links laly positivism with
realism. Early international legal positivists hadrmative reasons for
maintaining the distinction between law and moyalitLassa
Oppenheim, for example, asserted that a stateicemiew of
international politics that lauded balance of povpaditics provided
conditions where international law could develogl g@aromote peace
and justice. The emphasis on balance of powerigolinked this view
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of legal positivism with a realist conception otamational relations,
and became a popular view among international lasvy#y the turn of
the twentieth century, the majority of internatibhawyers counted
themselves as positivists. Moreover, Oppenheim’skweas influential

among such international relations classical r=alike E.H. Carr and
Hans Morgenthau. Both camps viewed the study of fielel as a

science, with a careful investigator being ableleétermine what is or is
not international law based on an analysis of #levant international
legal sources without imputing any moral judgmeatisut what the law
ought to be.

There is no necessary link between positivism aaligm. The main
tenets of structural realism can be stated sudgin€ior structural
realists, the primary unit of analysis in internafl relations is a
rational and unitary state, with a focus on the @owf the state in
relation to other states in an anarchic internafi@ystem. From these
assumptions, we can see both the overlap betwaertstl realism and
one strong form of legal positivism and, similantgalism’s aversion to
international law. With respect to structural realdis relationship with
international law, some famous realists dismissdbecept altogether.
Legal positivism has a narrower conception of wiltainstitutes
international law than the mainstream position HRL. Similarly,
realism tends to dismiss international law morenthts two rival
international  relations theories (liberal institutalism and
constructivism).

The second variant, offered here, links legal posih with

constructivism. Constructivist theory in internai# relations exploded
onto the scene in 1992 with Alexander Wendtgrchy is what states

make of it: The Social Construction of Power Politics. A positivist

approach to international law grounded in consivish can be

analogised to the following situation. Near thesetitofStalag, William

Holden’s character, Sefton, bets his fellow POWat ttwo prisoners
who were trying to escape would get caught by teen@ns running the
camp. The two potential escapees are shot duriegattempt, and
Sefton wins several packs of cigarettes. Seftomas making any
normative statement about whether the two PC¥siIld have been
able to escape. Rather, he placed his wager bgssdhis perception of
the situation as it actually existed. Further, Sefton as a
constructopositivist might even plan future escape®ther inmates—
or at least recognise the validity of other inmatesking such plans.
What separates the construct-positivist from tlaisepositivist is that
the construct-positivist has no steadfast allegate an international
system based on balance of power politics withcthreesponding weak
notion of the independent causal function thatrigonal law can
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serve. The construct-positivist views what congguinternational law
as binary—either a norm does or does not fall uriderinternational
law umbrella. At the same time, the construct-jasit recognises that
both the constitutive and regulative rules of howernational law is
produced can change, but until this change octersitystallising norm
should not be considered part of international lamtil the norm
satisfies the current threshold requirements to gitus as international
law.

This more nuanced view of positivism in internatiblaw has not yet
been accepted among most international legal conaiwes. Allen
Buchanan makes the point that “because positivisanviiew about what
the law is, not about what it should be, it is exiy neutral as to whether
moral reasoning can determine how the law ougbttd This statement
encapsulates the difference between constructigetst and realist-
positivists. Simply stated, one can distinguisiwleetn what is and is not
international law and still engage in theorisingabwhat international
law should be. Further, as | argue, the constrosttpist can be in
favor of expanding international law to recogniserenmoral norms.
This difference saves construct-positivism from Bagan’s observation
that “legal positivists make a fundamental mistakieen they move
from arguments against naturalism (as a positiowbat the law is) to
the conclusion that moral theories of internatioted ought to be
rejected.” While the realist-positivist might makbkis mistake, the
construct-positivist would not. The construct-pesst approach to
international law allows for all sorts of moral tnsing about what a
legal rule should be, and thus provides a moresioew of IHRL.

SELF-ASSESSMENT EXERCISE

Briefly discuss the nexus between legal positiwgitih realism.
3.2 TheHistorical School

At the core of the historical school’s philosophgsathe thesis that each
culture, or cultural unit, or nation possessed atimtitive group
consciousness or ethos, which marked it off froheotcultures or
nations. Each of these cultural units, as a coresgzg) could only really
be understood in its own terms. The historical sthiverefore rejected
the Universalist outlook of natural law. This oppos to universal
natural law was one of the most important featuhes the historical
school shared with the positivists.

In international law, the impact of the historicahool is evident in
three principal areas. The first was with regardustomary law, where
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its distinctive contribution was the insistencettki@s law was not a
matter merely of consistent practice, however wedesd or venerable it
might be. A rule of customary law required, in duddi, a mental
element—a kind of group consciousness, or collectiécision on the
part of the actors to enact that practice into la af law (albeit an
unwritten one). In fact, this collective mental raknt was seen as the
most important component of custom, with materrakcfice relegated to
a clear second place. Customary law was thereéw®e, ©n this view, as
a kind of informal legislation rather than as amwutien treaty (as the
positivists tended to hold). is thesis marked thigim of the modern
concept ofopinio juris as a key component of customary international
law.

The second major contribution of the historicaladhto international
law was its theory that the fundamental unit ofigloand historical
existence was not—or not quite—the State, as itfmathe positivists,
but rather thenation-state. In this vision, the State, when properly
constituted, comprised the organisation of a paldic culture into a
political unit. It was but a short step from thieesis to the proposition
that a ‘people’ (i.e, a cultural collectivity or tten or, in the German
term,Volk) had a moral right to organise itself politicadly a state. And
it was no large step from there to the assertiah sich a collectivity
possesses lagal right so to organise itself. If ‘nationality scho@as it
was sometimes called) had the most impact in Italyere its leading
spokesman was Pasquale Mancini, who was a profeasothe
University of Turin (as well as an office-holder the government of
unified Italy). Although the nationality thesis diubt attract significant
support amongst international lawyers generallythet time, it did
prefigure the later law of self-determination obpkes.

The third area where the influence of the histdrszdnool was felt was
regarding imperialism— a subject that has attracdgdngely little
attention from international lawyers. It need ob&/ mentioned here that
the historical school inherited from the eighteecgimtury a fascination
with ‘stages’ of history. Under the impact of nieetth-century
anthropological thought, there came to be wide exgent on a three-
fold categorisation of states: as civilised, badrgrand savage. The
Scottish lawyer James Lorimer was the most prontim@ernational-
law writer in this category. The implication was o clear that there
was a kind of entittement—moral and historicahat strictly legal—for
the ‘civilised’ countries to take their ‘savage’urderparts in hand and
to bring them at least into contact with the blegsiof modern scientific
life.
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SELF-ASSESSMENT EXERCISE

What are the impacts of the historical school obutfht on the
development of international law?

3.3 Naturalism

The dominance of positivism, with its stern andhaght opposition to
the very concept of natural law, brought that vabkr body of thought
to its lowest ebb so far in the history of interoaal law. It should not
be thought, though, that the natural-law idealsldfdied out altogether.
That was far from the case. If they lost the cémosition that they had
previously held, they nevertheless maintained theld in many ways
that were not altogether obvious. One reason thiatral-law ideas were
not always recognisable was that, to some exthay; were re-clothed
into a materialistic and scientific garb. This wasticularly so with the
new science of liberal political economy. Undertyithis new science
was a belief, directly imported from traditionaltmal-law thought, in a
natural harmony of interests amongst human beicgssa the globe.
This was first enunciated in a systematic way kg finench physician
Francois Quesnay in the 1750s, and then developedts modern form
in Britain by Adam Smith, David Ricardo, and JohtugBt Mill. The
centre-piece of their programme was support fog frade—and, more
generally, for a breaking down of barriers betwewtvidual economic
actors the world over. They were, in short, thenp&rs of what came to
called ‘globalisation’

In plain terms, Naturalism refers to theories déinational law which
locate the binding force of international normssome sources outside
sovereignty, which precedes the sovereign, or @miplied from the
nature of a community of sovereigns. The natunal d&@proach argues
that international norms should be based on axicrraths. The source
might be reason, or religion, or moral values, brmight be the
traditions of the community in which sovereignsdfithemselves. In
1625 Hugo Grotius had argued that nations as veeflessons ought to
be governed by universal principle based on mgralitd divine justice
while the relations among polities ought to be goed by the law of
peoples, thgus gentium, established by the consent of the community of
nations on the basis of the principlepafcta sunt servanda, that is, on
the basis of the observance of commitments.

If natural law stands for nothing else, it standsthe proposition that
there is some objective standard or “higher lawdiast which positive
(man-made) law can and should be measured. H. L.HArt

characterised the classical theory of natural lawha view “that there
are certain principles of human conduct, awaititsravery by human
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reason, with which man-made law must conform igito be valid”.”
The principal concern of the natural law theorist then, with the
substantive content of law.

In the traditional story, 19th century internatibnlagal theorists
gradually realised that these various ideas coatderplain the source
of law’s binding force in a way consistent with thbsolute nature of
sovereignty and the equality of states, becaus¢éhedle implied some
order as a means of enforcement beyond the sowevech simply
was not available in a world of sovereign statembre traditional areas
of international law, the legacy of natural lawn®st readily discerned
in the area of armed conflict—specifically conceghwhat came to be
called measures short of war. It has been obsetlhrat positivism
basically accepted the outbreak of war as an udabte fact of
international life, and contented itself with regiihg the conduct of
hostilities. But that approach applied to war prbpespeaking.
Regarding lesser measures of coercion, the legagystbwar thought
lingered on. This was the thesis that a resortrined self-help was
permissible to obtain respect for legal rightspéaceful means proved
unavailing. The most important of these forcibldf-eelp measures
were armed reprisals. These were far from an uhusceurrence.
Indeed, the nineteenth century was a golden agked(fis the right word
for it) of armed reprisals. The most common caafsguch actions was
injury to nationals that had gone underdressedhbytarget country. A
famous illustration was Britain’s action againse€ce in the ‘Don Paci,
co’ incident of 1850, in which Britain blockaded &gk ports to compel
that country to pay compensation for injury infidt by mob action
against a British subject. One of the largest saglerations was a
blockade of Venezuelan ports in 1902-03 by a doalitof major
European powers, to induce that State to pay verdrbts that were
owing to foreign nationals. Reprisals sometimeso alsicluded
occupations of territory and even bombardmentswilian areas.

It could hardly escape the attention of observbet teprisal actions
were, for obvious practical reasons, a prerogaiivhe major powers—
and that they accordingly gave rise to some stréeglings of

resentment in the developing world. In the waketled Venezuelan
incident of 1902-03, the Foreign Minister of Argeat Luis Drago,

proposed an outright ban against the use of farceases of contract
debts, as was not forthcoming. But a milder restmcwas agreed, in
the so-called Porter Convention of 1907 (named tfex American

diplomat who was its chief sponsor), adopted by $sEond Hague
Peace Conference. This convention merely requiezthio procedural
steps to be taken before armed reprisals couldeberted to in debt-
default cases.
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It is one of history’s great ironies that the natdaw tradition, which
had once been so grand an expression of idealisth aarld
brotherhood, should come to such an ignominiousbodspattered
pass. A philosophy that had once insisted so slyomy the protection
of the weak against the strong was now used asapameof the strong
against the weak. It is, of course, unfair to condea whole system of
justice on the basis of abuses. But the abuses wang, and the power
relations too naked and too ugly for the tastesmainy from the
developing world. Along with imperialism, forcib&elf-help actions left
a long-lasting stain on relations between the dmexl and the
developing worlds.

SELF-ASSESSMENT EXERCISE
Explain the subject matter ‘Naturalism’.
40 CONCLUSION

Generally, international law remembers the 19thurgnalong with the
18th and 17th, as a period of the philosophicaltromersies between
naturalism and positivism in which positivism lateecame dominant.
These terms, ‘naturalism’ and ‘positivism’, take smmewhat special
meanings in theory of international law. They swgjgalternative

answers to what became international law’s cermidle: How can

there be a law among sovereigns when sovereiggtgebnition admits

no higher authority? Although positivism was by ttae dominant trend
in nineteenth century international law, it didlfahort of having a
complete monopoly. Two other schools of thoughpanmticular should
be noted. The first was a new arrival: the histdrgchool, which was
intimately connected with the romantic movementtiod period. Its

impact in international law has received, as yetrdly any serious
attention. The other alternative to positivism weadural law, severely
reduced in prestige to be sure, but surviving ratbetter than has
generally been appreciated. Each of these theloaiegs own relevance;
notwithstanding the relative dominance of one aueother at different
epochs (for example, the dominance of the posititiseorists,

particularly during the nineteenth centuries ower maturalists).

50 SUMMARY

The unit has extensively discussed the three kndiaories of
international law — positivist, naturalist and thetorical. The principal
arguments innate in each of these theories wereidelied. For the
Positivists, the binding force of international l&awooted in the consent
of sovereigns themselves. Proponents of the pwstititheory
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emphasised the importance of custom and treatiesoasces of
international law. Furthermore, two variants ofdegositivism were
espoused in a bid to shed light on the main distincbetween moral
and legal obligations.

The first variant expressly or implicitly linkeddal positivism with
realism, while the second variant linked legal pesm with
constructivism. To a large extent, the historgiool has much linkage
to the positivist school, particularly in relatioto their forthright
disapproval of the universal natural law. Accorditg them, each
culture or cultural entity possesses a unique grsciousness and a
separate dialectic. Cultural relativism is percdias an important tool
in understanding each cultural milieu and also indigpg people’s
cultures against subtle imperialism.

For the Naturalists, the binding force of interoail norms could be
located in some sources outside the sovereignsy Hrgue that
international norms should be based on axiomatihst arising mainly
from strong reasoning, religion, or moral valuesfdct, the focus of the
naturalists is the maximisation of the substantgatent of law, which
is replete with rationality.

6.0 TUTOR-MARKED ASSIGNMENT

1. The positivist and the historical schools of thaughare certain
assertions.

2. Identify and explain this commonality.

3. Highlight and discuss the major contentions of ghsitivist, the
naturalist and the historical theorists.
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1.0 INTRODUCTION

The general principles governing friendly relatidoesween and among
state are issues of international law and have betaut in UN General
Assembly Resolution 2625, which declares that thegmssive
development and codification of certain principlesuld secure more
effective application within the international comnity and ultimately
promote the realisation of the purposes of the ddhiNations. States
have great expectations as the major actors imntieenational system.
So much has been done by the international soteegnsure that the
relations of states in the international system eagried out on
predictable templates that would guarantee faiatinent for all
participants in the system.

The Final Act of the Conference on Security and&oation in Europe,
adopted at Helsinki on 1 August 1975, states thHtthe principles set
forth in the Declaration of Principles Guiding Redas between
Participating States, that is, Sovereign equaliégpect for the rights
inherent in sovereignty; refraining from the threat use of force;
inviolability of frontiers; territorial integrity b states; peaceful
settlement of disputes; non-intervention in intératiairs; respect for
human rights and fundamental freedoms, including fteedom of
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thought, conscience, religion or belief, equal tsghand self-
determination of peoples; cooperation among stated; fulfilment in
good faith of obligations under international laare of primary
significance and, accordingly, they will be equa#lipd unreservedly
applied, each of them being interpreted taking adoount the others.”
These are important considerations and so in thédpursue the task
of ensuring a world in which nations have equaihces of participating
in charting the course of its growth and developimeertain principles
of international law are of essence. These priesigb a reasonable
extent crisscross and facilitate each other witheav to achieving the
overall objective for their formulation.

20 OBJECTIVES

At the end of this unit, you should be able to:

o explain the main principles of international law
o identify the synergy between and among these piesi
. discuss the role of International Organisationgeemlly the

United Nations in facilitating the promotion of geeprinciples of
international law.

3.0 MAINCONTENT

3.1 Principleof Self Deter mination

The Charter of the United Nations expressly esthbb the right to self-
determination in Article 1, paragraph 2 (Chapter“Purposes and
Principles”) and in Article 55 (Chapter IX: “Inteattional Economic and
Social Co-operation”). Article 1, paragraph 2, esathat one of the
purposes of the United Nations is to develop frignélations among
nations based on respect for the principle of eqigiits and self-
determination of peoples, and to take other appatgrmeasures to
strengthen universal peace. However, it should ddedhthat ab initio,
the words “based on respect for the principle afatgights and self-
determination of peoples” did not appear in the Darton Oaks
Proposals. Their addition was proposed at the $amncisco Conference
in the amendments submitted by the four sponsd@ongernments. At
the 6th meeting of Committee 1 of Commission |led San Francisco
Conference, held on 15 May 1945, emphasis wereopuhe right to
self-determination in Chapter | of the Charter atsb on the need to
ensure that the principle corresponded closelyn¢owill and desires of
peoples everywhere; only insofar as it implied thght of self-
government of people and not the right of secession
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The Committee had before it an amendment propdsi@geplacement
of the words “based on respect for the principleadal rights and self-
determination of people “- by the words “to strdregt international
order on the basis of respect for the essentitgignd equality of the
states, and of the peoples' right of self-detertron& The debates were
centrally on the use of certain words which wereutght to have
ambiguous representations. For example, when osakspgenerally of
the equality of statesurely one could use the word “peoples” as an
equivalent for the word “states”, but in the expgres “the people’s”
right of self-determination” the word “people” mesathe national group
which do not identify themselves with the populataf a state.

The debates of the Sub-Committee of Committee Cadmission |
included an exchange of views on the meaning ofptieciple of self-
determination of people. This discussion was suns®dras follows in
the report of the Rapporteur of this Sub-Commi({td4&d) to Committee
I/l (1 June 1945): It was understood: That the @ples of self-
determination constitute an essential norm and ttiatrespect of this
norm is a basis for the development of friendlatiehs, and is in effect,
one of the appropriate measures to strengthen nsaivpeace. It was
understood likewise that the principle in questias,a provision of the
Charter, should be considered in function of otpeovisions. An
essential element of this principle is the free geduine expression of
the will of the people. It also extends as a gdrgaaic conception to a
possible amalgamation of nationalities if they ely choose.

Many controversies cropped up as issues unfolded.ekample, the
view was expressed in the Co-ordination Committethe Conference
that the simultaneous use of the words “nationsl ‘gpeoples” seemed
to introduce the right to secession and that it llkdhave been more
appropriate to use only the word “people”. It wdsoaheld, as an
argument against the use of the word “nations”t timéernational

relations were established between states, notdegtwations. On the
other hand, it was maintained that the word “natiomvould be

preferable, since it would cover certain memberthefUnited Nations
which had not yet attained statehood.

With a view to the creation of conditions of stéliland wellbeing
which are necessary for peaceful and friendly i@iat among nations
based on respect for the principle of self-deteatham of people, the
principle of the right to self-determination is aslished indirectly in
Article 76 of the Charter (Chapter XlI: “Internatial Trusteeship
System”), paragraph b of which provides that onehef objectives of
the trusteeship system is to promote the progresstvelopment of the
inhabitants of the Trust Territories towards “sglivernment or
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independence”, taking into accoumiter alia, “the freely expressed
wishes of the peoples concerned”. The same prme@ppears in Article
73 (Chapter XI: “Declaration regarding Non-Self-@oning
Territories”, where it is affirmed that: memberstbé United Nations
which assume responsibilities for the administravd territories whose
people have not yet attained a full measure ofg®lernment recognise
the principle that the interests of the inhabitasftshese territories are
paramount and accept as a sacred trust the obligadi develop self-
government, to take due account of the politicpirations of the people
and to assist them in the progressive developmietitetr free political
institutions.

The view was expressed that an article on the tmbelf-determination
should be included in the covenant because:

(a) that right was the source of or an essential pteség for other
human rights, since there could be no genuine &eerof
individual rights without the realisation of theght to self-
determination;

(b) in the drafting of the covenant, the principles audposes of the
Charter, which included the principle of equal tgland self-
determination of people, should be applied andegtet;

(c) many provisions of the Universal Declaration of HanmRights
had a direct bearing on the right to self-detertnama and

(d) the covenant embodied that right, it would be mptete and
inoperative. It was also said that the right td-determination
was the right of a group of individuals in assaomat it was
certainly the prerogative of a community, but thremenunity
itself consisted of individuals and any encroachimen its
collective right would be tantamount to a breach théir
fundamental freedoms.

At the sixth session of the General Assembly, tierdl Committee
continued to consider whether an article on thehtrigo self-
determination should be included in the internatlogovenant on
human rights. During the debate on this point, malgfegations
proposed that the General Assembly should agreéectode an article
on the right to self-determination in the drafteimational covenant on
human rights. Further arguments were advancedvor faf its inclusion
in the covenant and views were expressed on ceatmeacts of the right.
It was maintained that the right to self-determratstood above all
other rights and formed the corner-stone of thelevledifice of human
rights. It was impossible for an enslaved peopleetgoy the full
economic, social and cultural rights which the Casson on Human
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Rights would wish to embody in the covenant. Theeoant would be
devoid of all meaning if it did not include the ligto self-determination.
The opinion was expressed that the right to sekdenation should
not be confused with the rights of minorities, sirtbe authors of the
Charter had not intended to give that right to mires. The right to
self-determination should not be exercised to dgsthe unity of a
nation or to impede the creation of that unity,violation of national
sovereignty. With regard to the nature of the rightvas held to be a
true right possessing political, economic and ledaients. The right of
peoples to self-determination had two aspects: filoendomestic point
of view, it signified the people's right to selfsxggnment and from the
external point of view their independence. It wasnped out that the
application of the principle of self-determinatiavas a condition of
international peace and security and of fruitfutemational co-
operation. Resolution 545 (VI), adopted by the Gahassembly on 5
February 1952, entitled “ Inclusion in the Interoatl Covenant or
Covenants on Human Rights of an article relatintheright of peoples
to self-determination”, reads as followshereas the General Assembly
at its fifth session recognised the right of pesp@d nations to self-
determination as a fundamental human right (resolu421 D(V) of 4
December 1950)Whereas the Economic and Social Council and the
Commission on Human Rights, owing to lack of timesre unable to
carry out the request of the General Assemblyudystvays and means
which would ensure the above-mentioned right topfee@nd nations,
Whereas the violation of this right has resulted in blooddrand war in
the past and is considered a continuous threae#mgyThe General
Assembly (i) To save the present and succeeding generations the
scourge of war, (ii) To reaffirm faith in fundamahhuman rights, and
(i) To take due account of the political aspicais of all peoples and
thus to further international peace and securityl ® develop friendly
relations among nations based on respect for iheiple of equal rights
and self-determination of peoples.

1. Decidesto include in the International Covenant or Covaésam
Human Rights an article on the right of all peo@ed nations to
self-determination in reaffirmation of the prin@pénunciated in
the Charter of the United Nations. This articlelsha drafted in
the following terms : ' All people shall have thght to self-
determination’, and shall stipulate that all statesluding those
having responsibility for the administration of N6&elf-
Governing Territories, should promote the realmatiof that
right, in conformity with the Purposes and Prinegplof the
United Nations, and that states having respongibiior the
administration of Non-Self-Governing Territoriesosiid promote
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the realisation of that right in relation to theopkes of such
Territories;

2. Requests the Commission on Human Rights to prepare
recommendations concerning international respectttie self
determination of peoples and to submit these recemaiations to
the General Assembly at its seventh session.

At its seventh session, the General Assembly adopsolution 637

(VII), of 16 December 1952, entitled “The right péoples and nations
to self-determination “. Among the ideas expressethat resolution,

the following are relevant to the present study:

(@) that the right of peoples and nations to self-aeieation is a
prerequisite to the full enjoyment of all fundamsnhuman
rights;

(b) that every State Member of the United Nations, amformity
with the Charter, should respect the maintenanddaifright in
other States;

(c) that the States Members of the United Nat&rsuld uphold the
principle of self-determination of all peoples amations;

(d) that the people of Non-Self-Governing and Trustit@ties have
the right to self determination and that Memberté&tashould
therefore recognise and promote the realisatiothalf right and
facilitate its exercise;

(e) that the Member States responsible for the@diration of Non-
Self-Governing and Trust Territories should takdaia practical
steps pending, and in preparation for, the readisatf the right
to self-determination.

As earlier noted, the right to self-determinatienvery crucial in the
understanding of the other principles of internadidaw. It may indeed
be regarded as the fountain of the other accompgnprinciples of
international law. We shall thus, in a jiffy revietve other principles of
international co-operation.

3.2 ThePrincipleof International Co-operation

In the process of applying the principle of equehts and self-
determination of people, great importance attadbethe principle of
international co-operation, for at the present time&ernational co-
operation is incompatible with any form of subjeatior of pressure
exerted by the strong on the weak. Such co-operatmuld therefore
be based on the sovereign equality of states arttleoequal rights and
self-determination of people. Consequently, in {h®cess of co-
operation between states, reciprocity of advantages-interference in
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the domestic affairs of states and the absencesofihination should
be respected. The concept of international co-diperas one of the
fundamental ideas of the United Nations. It appdarghe Charter
because the world community has come to realisg¢ that is to
maintain peace, the United Nations cannot resterantith playing a
preventive role, but should also encourage states-{operate with one
another. Co-operation between states is a prefggjie maintaining
and strengthening international peace and secanitione of the most
important means of- promoting peace.

Consequently, as stated in the Declaration on BPieeof International

Law concerning Friendly Relations and Co-opera@onong states in
accordance with the Charter of the United Natiawery state has the
duty to promote, through joint and separate actreajisation of the

principle of equal rights and self-determinationpebple, in accordance
with the provisions of the Charter, and to rend=sisiance to the United
Nations in carrying out the responsibilities entedsto it by the Charter
regarding the implementation of the principle, rder to:

(@) promote friendly relations and co-operation amaagdes;

(b)  bearing in mind that subjection of people to alsrbjugation,
domination and exploitation constitutes a violatiai the
principle, as well as a denial of fundamental humghts, and is
contrary to the Charter.

However, according to the principle it is the dofystates to co-operate
with one another in accordance with the Charterdagloped in the
same Declaration;states to co-operate in the promotion of universal
respect for, and observance of, human rights andaimental freedoms
for all, and in the elimination of all forms of iatdiscrimination and all
forms of religious intolerance; States Membershef nited Nations to
take point and separate action in co-operation thighUnited Nations in
accordance with the relevant provisions of the @mnar

In addendum, states should co-operate in the ecdonauocial and
cultural fields as well as in the field of sciereed technology and for
the promotion of international cultural and edumadil progress. States
should co-operate in the promotion of economic ghothroughout the
world, especially that of the developing countris. state in the world
today can live in total isolation, and even the t&isenuous national
efforts on the part of states acting individuallypwd not solve the
substantial economic and social problems facing ititernational
community. Active co-operation is needed if therfdiions of stability
and well-being” referred to in Article 55 of the &ter are to be created
and the foundations laid for harmonious and frignelations among
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states. Co-operation among states is a prereqégsiteaintaining and
strengthening international peace and security ane of the most
important means of promoting peace.

3.3 Principleof Sovereign Equality of States

The principle of equal rights and self-determinatmf people has its
corollary another principle of international law noerning friendly
relations, namely, the principle of sovereign eijyabf states. This
latter principle is closely bound up with the sileyto attain equal
rights, self-determination and independence and té strengthening
of national sovereignty. There is a close interdeleace between equal
rights and self-determination of people, on the baed, and sovereign
equality on the other, in that each of these ppies affects the
application of the other. The events that have wedu since the
adoption of the Charter of the United Nations, vhiproclaims
sovereign equality in Article 2, paragraph 1, hdeenonstrated not only
the validity and great significance of the prineigif sovereign equality,
but also the need to develop it in close conjumctiath the principle of
equal rights and self-determination of people.

The principle of sovereign equality is of fundanantportance. The
Declaration on Principles of International Law ceming Friendly
Relations and Co-operation among States in accoedaith the Charter
of the United Nations stresses in its Preamble ‘tiat purposes of the
United Nations can be implemented only if stategyersovereign
equality and comply fully with the requirementstlois principle in their
international relations”. The principles of sovgreiequality and of
equal rights and self determination of people ulmerfundamental
rights of states, such as sovereignty and indepeedd he principle of
sovereign equality is the touchstone for the retatiwhich should exist
between all the states in the world. It is the egpion of the recent
development of the concept of State sovereigntyeutite influence of
the growing interdependence of states and the iegsgasing trend
towards democratisation in international life. hes$e circumstances, the
concept of sovereignty has been influenced by dhaquality, in the
context of a new form of diplomacy based on colectsecurity and
international co-operation. If all nations were algun size and power,
the principle of the sovereign equality of statesuld be less important
that it is. However, one of the objectives of theernational community
is to prevent the existing disparities, so far assgble, from creating
injustices and placing states in a position ofrioféty in their relations
with other states.
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Sovereign equality is of increased importance @ iitodern era, when
many new states have attained independence andtwitdke part in
international relations on a footing of completau@dy. Through the
application of the principle of sovereign equalitpternational law
should protect these new states and their peopla fany arbitrary
action and afford them genuine equality. The ppleciof sovereign
equality applies whatever the inequalities in teryi, population,
economic power or degree of development betwedmrsstét ensures
legal equality — that is to say, equality in law e+all states. In these
circumstances, states should have not only eqghtsriand duties, but
also equal capacity to exercise those rights amg caut those duties.
No state, whatever its power, can claim specialttnent or a derogation
from this principle. Sovereign equality does notamequality in power
but ade jure equality which applies to all states irrespecti¢heir size,
capacity, wealth, economic or military power, vokiraf production,
social and economic structure, degree of developroegeographical
situation. All States, large and small, are equebie the law, and no
state may claim special treatment, seek advantagesy pretext, or set
out to dominate other states. Since they have atglets and duties in
international law, states should have the sameestmpexercising their
rights and carrying out their duties. Consequerdlyy discrimination
designed to encroach upon the sovereign rightdatés constitutes a
violation of the principle of sovereign equalitygdause the exercise of
the rights deriving from sovereign equality mustt i@ limited or
compromised for political, social, economic, geqiriaal or any other
reasons.

The principle of sovereign equality means legaladity that is to say,
equal rights as specified in the Preamble to thartéh respect for
which, according to Article 1, paragraph 2, forrhe basis for friendly
relations among nations. Unfortunately, equatiéyjure is not always
accompanied by equalitgde facto, but states, both individually and
collectively, should strive to reduce and elimindéefacto inequalities
through economic, technical, scientific and culkwa-operation and,
above all, through political co-operation basedyood will and a sense
of fairness.

By virtue of the principle of equal rights and selétermination of
people on the one hand, and the principle of sayerequality on the
other, there is a duty to respect the personafistaies. The personality
and other essential attributes of the state, sadbratorial integrity and
political independence, are inviolable. Conseqyersiiate has the right
to ensure its self-preservation and its own pragpeogether with the
preservation and prosperity of its constituent p®opnd to organise
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itself. Under international law, the sole restoation the exercise of
these rights is the exercise of the rights of oitaetes.

Sovereign equality implies the right of every staieestablish its own
political, social and economic structure, withoutterference or
intimidation from outside, in the best interestsitefinhabitants; that is
to say, in accordance with the right of its pedpleself-determination.
The independence of the state implies an indepértanestic policy;
in other words, independence in political, econgraacial and cultural
organisation. The jurisdiction of states withinitHfeontiers is exercised
equally and exclusively over all inhabitants, nasils and aliens alike,
and over the whole territory. The principle of smign equality on the
one hand, and the principle of equal rights anddetkermination of
peoples on the other, forbids any encroachment tipoauthority of the
State in these matters.

It is the duty of all states to refrain from anytiac aimed at the partial
or total disruption of the national unity and tearial integrity of another
country. Such behaviour is incompatible with therpmses and
principles of the Charter, as is pointed out in eclaration on the
Granting of Independence to Colonial Countries dhebple. The
principle of sovereign equality imposes on stakesduty of respecting
the institutions of other states and not impedimgjrt progress. At the
international level, state sovereignty and seledeination are
manifested by the independence of states in forpaitcy. Every state
has the right to take part in solving internatiomabblems and in
formulating and amending the rules of internatiotalv, to join
international organisations and to become a partyultilateral treaties
of interest to it. This is an important considesati Since the modern
world forms a single international community, im&tional law is
universal in character. The old rules of internadio law must be
adapted to meet the needs of the modern commuhistates, or be
replaced by new rules. The new states have thetogblay their part in
this process. Any attempt to frustrate the achier@nof universality in
international life — such as refusal to recogniswly independent
states, or action to prevent them from exercighay trights as sovereign
subjects of international law — is incompatible lwitespect for the
principle of the sovereignty and rights of otheatss. Actions of this
kind constitute a form of discrimination and areighcontrary to the
principle of equality. To exclude particular stafesm participation in
the life of the international community of natiowsuld be tantamount
to denying the universal character of the princtpk states are equal in
law and enjoy the rights inherent in full, sovergig In order to ensure
that international law is universal, it is essdrttiat each state should be
guaranteed the right to play its due part in thiermational community.
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This right is a necessary consequence of the urmasiy accepted
principle that states are juridically equal. Ev&tate enjoys the rights
inherent in full sovereignty and each state hasdimy to respect the
personality of other states.

3.4 Principleof Non-Intervention

There is another principle of international law ceming friendly
relations and co-operation among states which oalgbtto be linked to
the principle of equal rights and self-determinatmf people namely:
the principle of non-intervention. In the first plg non-intervention
should not be used to cover up violations of setedmination; in the
second place, it should protect states and pedplggding for their

independence. Acts of intervention are thus viofeiof the principle of
equal rights and self-determination of people.rkeation, by violating
the fundamental rights of the state, encroachesn ufhat state's
sovereignty and independence. The right of peoples self-

determination is simply the transposition of the@ept of human rights
at the collective level.

The current importance of the principle of non-ia&ntion in domestic
affairs and its connection with the principle ofuafjrights and self-
determination of people were emphasised in the edooentioned
Declaration, which confirmed that the General Adsigmvas: Mindful
that violation of the principle of non-interventigoses a threat to the
independence, freedom and normal political, econpmsocial and
cultural development of countries, particularly geowvhich have freed
themselves from colonialism, and can pose a sertbusat to the
maintenance of peace, [anBllly aware of the imperative need to
create appropriate conditions which would enablesttes, and in
particular the developing countries, to choose outlduress or coercion
their own political, economic and social institutso

Furthermore, in its Declaration on Principles oftemational Law
concerning Friendly Relations and Cooperation amatgtes in
accordance with the Charter of the United Natioresdlution 2625
(XXV)), the General Assembly expressed the conerctihat the strict
observance by states of the obligation not to wetee in the affairs of
any other state is an essential condition to ensloaé nations live
together in peace with one another, since the ipeactf any form of
intervention not only violates the spirit and letté the Charter, but also
leads to the creation of situations which threatéernational peace and
security. The principle of non-intervention in neat which are within
the domestic jurisdiction of a state, like the prate of equal rights and
self-determination of people and the principle o¥ereign equality of
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states, is designed to guarantee states the freedomrmatters of
development, to follow the course which they coesitb serve their
fundamental interests, These principles reflect ibed felt by every
people to be the sole master of its fate. Respmcthiese principles
guarantees the right of all people to achieve thspirations and to
make their full contribution to the heritage ofitisation.

Consequently, acceptance of and strict respedh®principle of non-
intervention are essential features of any systemtife protection of
small states, especially those which have recdrabd themselves from
colonial domination. From this standpoint, the piphe of non-
intervention can be seen as the complement of timeiple of equal
rights and self-determination of peoples. Moreotse, principle of non-
intervention is of importance to all states, siiicguarantees them the
enjoyment of their rights as recognised by intaomet law.

The principle of non-intervention demands recognitof the inalienable
right of every people, whether large or small, exride its own fate,
freely to choose its own form of political, econemand social
development and its own way of life in keeping wiih national needs
and aspirations, and to affirm its national idgnivithout interference or
pressure from outside. With the entrenchment anegldpment of the
principle of self-determination, the principle obmintervention has
taken on special importance, for the disintegratibthe colonial system
and the accession of many new states to indepeadsne increased
the need to protect the sovereignty and independemwélopment of
those states from all outside interference.

The principle of non-intervention simply safeguartie freedom of
choice without which a state and an independenplpetannot exist as
such — a freedom often symbolised by the expresSammestic
jurisdiction” of a state. This freedom has bothemal and external
aspects, and consists principally in the libertythedf state to choose its
own political, social, economic and legal systemb{sct, of course, to
respect for human rights and fundamental freedoams) to decide
whether or not to maintain diplomatic relations hwianother state,
whether or not to conclude agreements, and wheathemot to join
regional or international organisations. If freedarh choice were
confined to essentials, it could be said that ingyple the state should
be protected against any action by another stadgmled to impose a
particular choice on it.

In virtue of the principle of non-intervention, a4ties directed against a
state's political, economic and social system dedimposition of, or
the attempt to impose, a specific form of orgamsabr government
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upon a state are prohibited. Any interference aesigo encroach upon
the right of a state to determine its own politicsbcial or economic
development may set up international tension likelyendanger peace.
Consequently, any external pressure directed agaistaite's right freely
to choose a particular social system or politicdime should be
prohibited outright. Thus not only armed interventis prohibited, but

also any form of direct or indirect interventiontire internal or external
affairs of states, including political and econonmtervention, and also
political and economic pressure calculated to preveeople from

choosing their own social system or from takingthair own country,

economic measures in their own interests. In vigti¢ghe principle of

non-intervention, “measures to coerce another stat@der to obtain

from it the subordination of the exercise of itvyea®ign rights or to

secure from it advantages of any kind” (Generalefdsly Resolution

2131 (XX), paragraph 2) are prohibited. Among sowasures may be
mentioned," for example, measures of economic presdesigned to
influence the policy of another country or to ohtabntrol of essential
sectors of its national economy.

Lastly, the principle of non-intervention furtheropibits any armed
intervention against a state or a people, any mdtoorganise, assist,
foment, finance, incite or tolerate subversive,raest or armed

activities directed towards the violent overthrow the régime of

another state, and interference in any other fdarhms conclusion is of
special importance, because indirect interventioesgnts the greater
danger for developing countries. While these coestrhave to

concentrate all their energies on development, r thedforts are

sometimes counteracted by foreign intervention.

3.5 Principleof Non-Use of Force

Through the principle of non-intervention, the piple of equal rights
and self-determination of people is linked to thmg@ple of non-resort
to the threat or use of force. The last-mentionedcyple is the corner-
stone of peaceful relations between states. Itls® @an essential
component of the system established by the Chatftethe United

Nations. In the Charter, the peoples of the Uniiadions affirmed that
they were determined “to save succeeding generfrom the scourge
of war” and “to unite [their] strength to maintaimternational peace and
security”. However, as long as some states arag#rathan others, it is
essential to protect the weak against the misuderoé by the strong,
and that is one of the purposes of the rule prahdthe use of force in
international relations. This principle offers a ane of protection
against the misuse of force by preventing conflatel guaranteeing
complete equality of all states. It is thereforespécial importance for
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small states, for developing countries, for statbch have just attained
independence, and for people all over the world.

The Declaration of Principles of International Laancerning Friendly
Relations and Co-operation among states in accoedaith the Charter
of the United Nations (General Assembly resolut@®25 (XXV)),
recalls “the duty of states to refrain in theireimtational relations from
military, political, economic or any other form odercion aimed against
the political independence or territorial integriof any state” and
considers it “essential that all states shall refia their international
relations from the threat or use of force againstterritorial integrity or
political independence of any state, or in any othanner inconsistent
with the purposes of the United Nations”.

Aggression — the use or threat of force —is consatjy a violation
not only of the principle of non-use of force, lalgo of the principle of
equal rights and self determination of people. fedh of force which
infringes these principles may be direct or indirécmay be expressed
in words, in actions such as the concentratiomamts in frontier areas,
or in a partial or complete severance of economiotber relations. It
tends to instill fear in the state and people cameg, to intimidate them
and thus to compel them to change their policy. U$e of force against
another state may take various forms: for instaacgons conducted by
regular or irregular forces, by forces of volungeer by armed bands;
acts of reprisal; invasion; or pressure or coerabrarious kinds. The
threat or use of force cannot have as a legal cueseEe military
occupation or territorial gain.

The Declaration of Principles of International Laancerning Friendly
Relations and Co-operation among States in accoedaith the Charter
of the United Nations provides that “No territoredquisition resulting
from the threat or use of force shall be recogniasdlegal’. Non-
recognition of territorial conquests is a genenmah@ple of law within
the meaning of Article 38 of the Statute of theetnttional Court of
Justice, for it is embodied in many important insgronal conventions
and in other United Nations instruments, in patéicthe Declaration on
the Strengthening of International Security (Gehekssembly
resolution 2734 (XXV)). It can also be consideredot a corollary to
the rule laid down in Article 2, paragraph 4, of t@Gharter of the United
Nations prohibiting the threat or use of force agtithe territorial
integrity or political independence of any statejroany other manner
inconsistent with the Purposes of the United Natiddon-recognition
of territorial conquests is the result of a legad golitical assessment
which every state is entitled to make of a giveanation and on which it
can base its conduct. However, if in certain célsedegal assessment of
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the situation should be made by the Security Cdoumcithe General
Assembly, and if that organ should conclude thatdituation had been
created by the threat or wrongful use of force, MentStates would be
under an obligation not to recognise that situatiorerritorial
acquisitions or other advantages gained througtthfreat or wrongful
use of force cannot have legal effect, becausenat®nal law cannot
confer legality upon the consequences of wrongfis ancompatible
with the Charter. In such cases, there should Herdstitution. The
traditional doctrine of acquisition of legal titley conquest has been
rejected as anachronistic and contrary to the €haot the United
Nations.

The Declaration on the granting of independencedlonial countries

and people condemned all armed action or represseasures directed
against people exercising their right to self-deieation. There can
hardly be any question of peace between nationg suth time as

policies which disregard the inherent right of peoj forge their own

destiny are brought to an end. A number of inteonal conflicts have

been due to the use of force against dependenigebipe immediate
elimination of colonialism is essential, and anipt to hold back the
grant of independence is unlawful. Article 2, paegoip 4, of the Charter
prohibits the use of armed force not only agaitesies but also “in [...]

international relations”, and thus applies to cadbRowers which try to

crush communities struggling for their freedom amdependence. The
illegality of the use of force against such peoplesves from the fact
that such action prevents the exercise of a legtemight deriving from

the principle of equal rights and self-determinatad peoples; from the
fact that the General Assembly has repeatedly gioeld that the use of
force to deprive dependent peoples of their inalidm rights constitutes
a flagrant violation of the Charter of the Unitedatdns and the
Declaration on the granting of independence to raalocountries and
peoples; and from the United Nations practice qgiaging the idea that
the struggle of colonial peoples for their libepati— the most important
phenomenon of the modern age — should be regaladvalation of

the prohibition of the use of force.

3.6 Principle of Freedom to Choose and Develop their Own
Internal Political System

This right is expressed most clearly in the Genefasembly
Declaration on Principles of International Law cemung Friendly
Relations and Co-operation among States in accoedaith the Charter
of the United Nations. The Charter of the Unitedidles uses the term
“self-government” to describe this legal situatidime principle of equal
rights and self-determination of people comprisés; a people
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organised as an independent state, the right t® takown decisions
concerning its political, economic, social and grdt systems. All

people have the right to equip themselves withpblkical, economic

and social institutions of their choice, the rigbt decide their own
future, to choose their own form of government,séi their political

objectives, to construct their systems and to dspviheir philosophical
programmes without any pressure, whether direatdirect, internal or

external. It should be noted that this aspect tfdstermination is not
of direct concern to international law, either i3 essence or in its
operation.

Every state has the sole right to make decisiotisigfield, without any
external interference. This aspect of the princqaeers, for every state,
a number of rights, namely: the right to adopt wkat political,
economic and social systems it sees fit; the rightadopt the legal
system it desires, whether of constitutional lawiygie international
law, administrative law or any other form of lawithout any limitation
other than respect for human rights; the righthape its foreign policy
as it deems necessary, including the right to cmiegl modify and
denounce international treaties, without any retstms other than those
imposed by the generally accepted rules of intewnat law; and the
right to dispose freely of its national wealth amatural resources, in
accordance with its own interests.

Civil and political rights are proclaimed by bottet Universal
Declaration of Human Rights and the International&hant on Civil
and Political Rights, which has already enteredo ifibrce. The
prohibition of discrimination based on criteria cdce, color, sex,
language, religion, political or other opinion, inagl or social origin,
property, birth or other status, is of great impode in guaranteeing the
free exercise of the right to self-determinatiorhefle is a link and
mutual influence between civil and political right® one hand, and
economic, social and cultural rights on the ottliee two groups of
rights are closely connected, so that the abserfcemne makes
enjoyment of the other impossible. Recognition &tlenjoyment of
economic, social and cultural rights is the onlyresibasis for
guaranteeing the exercise of civil and politicghts, since civil and
political rights would be devoid of meaning if resp for economic,
social and cultural rights were not assured. Theortsf of the
international community to establish a new inteoral economic order
have once again shown how crucial and essentsatatguarantee for all
people the enjoyment of economic, social and calltuights. The
exercise of civil and political rights is also anportant factor in the
progressive development of conditions in which ecoit, social and
cultural rights may be fully realised, since with@litical rights there
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Is no guarantee that people will be able to liveonditions of freedom,
respect for the law and justice, in which it is gbke fully to enjoy
economic, social and cultural rights.

There are certain aspects of economic, social aftdral rights which
affect the enjoyment of political rights. This rsi¢ of the right to work
and to equal remuneration for equal work; the righform and join
trade unions; the right to education; and the righparticipate in the
cultural life of the community. Full and equal eyrjeent of these rights
is also indicative of non-discrimination in the esigee of civil and
political rights.

3.7 Principle of Freedom of the People to Pursue their Own
Economic Development

An essential element of the right of people to-dellermination is the
right to pursue their economic development. Thghtriis denned in
article 1 of the International Covenant on EcongrBiacial and Cultural
Rights and the International Covenant on Civil dnalitical Rights

which provide that, by virtue of their right of &eletermination, all

peoples “freely pursue their economic developmehtf they may, “for

their own ends, freely dispose of their natural keand resources”, and
that “In no case may a people be deprived of itsn aweans of
subsistence”. Likewise, in resolution 3171 (XXVIibf 17 December
1973, entitled “Permanent sovereignty over natusdources”, the
General Assembly reaffirmed “the inviolable prifeipthat every

country has the right to adopt the economic andaksgstem which it
deems most favorable to its development”. Furtheenan the

Declaration on the Establishment of a New Inteorati Economic

Order (General Assembly resolution 3201 (S-VI) dldy 1974), one
of the principles on full respect for which the newernational

economic order should be founded, is the followi(d): The right of

every country to adopt the economic and sociaksyghat it deems the
most appropriate for its own development and nobéosubjected to
discrimination of any kind as a result.

In the Final Act of the first Session of the Unitddtions Conference on
Trade and Development, held in 1964, the partingastates declared
themselves determined to achieve the high purpesdsodied in the
United Nations Charter 'to promote social progass better standards
of life in larger freedom’; to seek a better andreneffective system of
international economic co-operation, whereby thasdn of the world
into areas of poverty and plenty may be banished prosperity
achieved by all; and to find ways by which the hansnd material
resources of the world may be harnessed for thdtiaboof poverty
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everywhere. They asserted that: In an age whemtgmeprogress has
put unprecedented abundance within man's reachge#sential that the
flows of world trade should help to eliminate thadev economic
disparities among nations. The international combgumust combine
its efforts to ensure that all countries — regassllef size, of wealth, of
economic and social system — enjoy the benefitstefnational trade
for their economic development and social progress.

3.8 Principle of Peaceful Settlement of Disputes between and
among States

The Charter of the United Nations provides in itsafter | (Purposes
and principles) that the Purposes of the Unitediddat are: “To

maintain international peace and security, andht@t tend: to take
effective collective measures for the preventiod aemoval of threats
to the peace, and for the suppression of acts gfeagion or other
breaches of the peace, and to bring aboupégceful means, and in
conformity with the principles of justice and imeational law,

adjustment or settlement of international dispusessituations which

might lead to a breach of the peace.”

The Charter also provides in the same Chapterthlea®rganisation and
its Members, in pursuit of the purposes stated riticke 1, shall act in
accordance with, among others, the following pphei “All Members
shall settle their international disputes by pealcefieans in such a
manner that international peace and security, argdice, are not
endangered” (Article 2, paragraph 3). It furtherejom Chapter VI
(Pacific settlement of disputes), states that: “pheties to any dispute,
the continuance of which is likely to endanger thaintenance of
international peace and security, shall, first bbf seek a solution by
negotiation, enquiry, mediation, conciliation, ardiion, judicial
settlement, resort to regional agencies or arrargé&mnor other peaceful
means of their own choice.” (Article 33, paragrdph

The principle of the peaceful settlement of disputas been reaffirmed
in a number of General Assembly resolutions, inicigdresolutions
2627 (XXV) of 24 October 1970, 2734 (XXV) of 16 Bmuber 1970
and 40/9 of 8 November 1985. It is dealt with coelm@nsively in the
Declaration of Principles of International Law cenuing Friendly
Relations and Cooperation among States in accoedaith the Charter
of the United Nations (resolution 2625 (XXV), anhed the section
entitled “The principle that States shall settleithnternational disputes
by peaceful means in such a manner that interradtgeace and security
and justice are not endangered”, as well as invtaeila Declaration on
the Peaceful Settlement of International Disputessdlution 37/10,
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annex), in the Declaration on the Prevention anth®&l of Disputes
and Situations Which May Threaten International d@eand Security
and on the Role of the United Nations in this fi¢tdsolution 43/51,
annex) and in the Declaration on Fact-finding by tnited Nations in
the Field of the Maintenance of International Peac®l Security
(resolution 46/59, annex).

The principle of the peaceful settlement of intéiorel disputes is
linked to various other principles of internatiodalv, including the
principle that States shall refrain in their in&ional relations from the
threat or use of force against the territorial gnily or political
independence of any state, or in any other mamuensistent with the
purposes of the United Nations; the principle gtates shall settle their
international disputes by peaceful means in suchmanner that
international peace and security and justice areemolangered; the
principle concerning the duty not to intervene imttars within the
domestic jurisdiction of any state, in accordanathihe Charter; the
duty of states to cooperate with one another irom@ance with the
Charter; the principle of equal rights and selfedetination of people;
the principle of sovereign equality of states; #m&l principle that states
shall fulfill in good faith the obligations assumby them in accordance
with the Charter-are interrelated in their intetpti®on and application
and each principle should be construed in the gbwtieother principles.
The links between the principle of peaceful setdatnof disputes and
the other specific principles of international lane highlighted both in
the Friendly Relations Declaration and in the Mariileclaration, and
include inter alia:

Good Faith in International Relations

The Manila Declaration enunciates in its sectioparagraph 1, the duty
of states to “act in good faith”, with a view toaading disputes among
themselves likely to affect friendly relations argorstates. Other
references to good faith are to be found in pamg@ under which

good faith and a spirit of cooperation are to gwsties in their search
for an early and equitable settlement of their glisp; in paragraph 11,
which provides that states shall in accordance withrnational law

implement in good faith all the provisions of agremts concluded by
them for the settlement of their disputes; in peaph 2 of section II,

under which Member States shall fulfill in goodtlfathe obligations

assumed by them in accordance with the CharteneofUnited Nations;

and in one of the concluding paragraphs of the &atibn, whereby the
General Assembly urges all States to observe ammiqie in good faith

the provisions of the Declaration in the peacetkittlsment of their

international disputes.
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A provision similar to paragraph 5 of section ltlo¢ Manila Declaration
is to be found in the third paragraph of sectiomf\the Declaration on
Principles Guiding Relations between Participatatgtes contained in
the Final Act of the Conference on Security and g&vation in Europe.

SELF-ASSESSMENT EXERCISE

Write short notes on any six principles of interoaal law of your
choice.

4.0 CONCLUSION

It is the duty of all States to refrain from anytias aimed at the partial
or total disruption of the national unity and teorial integrity of another
country. Such behavior is incompatible with thegmses and principles
of the United Nations Charter. At the internationiavel, state
sovereignty and self-determination are manifestedhke independence
of states in foreign policy. Every state has thghtito take part in
solving international problems and in formulatingdaamending the
rules of international law, to join internationafganisations and to
become a party to multilateral treaties of intetest. Since the modern
world forms a single international community, imational law is
universal in character. The old rules of intermaaiolaw must be
adapted to meet the needs of the modern commuhistates, or be
replaced by new rules. The new states have thetoghlay their part in
this process. Any attempt to frustrate the achieargnof universality in
international life is incompatible with the UniteNations Charter,
particularly as it affects the principles interoatl law and the
sovereignty and rights of other states.

For effective interstate relations, states and rotlsebjects of
international are expected to observe all the pias of international
law. This injunction is crucial to the extent thiese principles are
interlocked. In order to achieve the primary aims abjectives of the
United Nations as regards global peace and secthige principles are
a necessity.

50 SUMMARY

In this unit, we have been able to deliberate oa phinciples of
international law. Compliance to these principles said to be of
utmost importance for several reasons includingrétention of World
peace and security. The justifications for and @t@omanner in which
these principles are interlinked were adequatalyifetd. For example,
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the linkages between the principles of self deteaton and other
follow up principles are such that any delinkingtloéir provisions will

certainly reduce the chances of making the mostthef expected
outcomes. The role of the United Nations in altleé struggles geared
towards ensuring that member nations abide by tipeseiples of

international law were equally discussed in details

6.0 TUTOR-MARKED ASSIGNMENT

1. What are the expected merits for compliancé wie principles
of international law?
2. What are the expected demerits for non compdiawith the

principles of international law?
7.0 REFERENCESFURTHER READING
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1.0 INTRODUCTION

For the enjoyment of social order, citizens consight as a legal or
moral claim or entitlement to certain benefits. Hummights are rights or
privileges conferred by law upon a person for sedlisation and for
peace and harmony in general. They are those bgbkis and freedoms
which a state accords to the citizens irrespeativeace, sex, religious
and political affiliations. They are inalienablghits which every human
being is entitled to by virtue of the fact that &leeis a human being.
John Locke buttressed this claim when he assardtie 17th century,
that the power of the state should be such thattfband freedoms are
granted to the citizens without any distinction.

In the Declaration of the Rights of Man (1789) edwy the National
Assembly during the French Revolution, the follogvitategorical
statement is made: men are born, and always centiree and equal in
respect of their rights’. A similar statement isufial in the American
Declaration of Independence (1776): ‘We hold theesbe self-evident,
that all men are created equal ... Thus, severalrdents had embraced
and espoused the fundamental elements of humats egkn before the
famous Universal Declaration of Human Rights in 8&9Bor example,
in Britain, some of core features of these righesenclearly spelt out in
the Bill of Rights and Magna Carta of 1815.

To a large extent, the UDHR of 1948 is an expressibthe general
acceptance by countries of the world of the bakments of human
rights. It emphatically stipulates those rights,iahha citizen must have
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in order to enjoy good life. It has been the practiof modern
governments to entrench these rights in the comistit for purposes of
certainty. The UDHR contains about 30 articles, cwhhave been
categorised into six broad units:

Political Rights, which include the rights of théizens to participate in
the affairs of the state. For example, the rightdte and to be voted for.
Civil Rights which include citizens rights to fremd of expression,
freedom of movement, etc.

Equality before the law, which provides for nonadisiination against
anybody or group of people regardless of their &dp&conomic, and
political status.

Economic Rights, which seeks to guarantee the veelf& the workers
through commensurate salaries and better workingditions.

Social Rights, which provides for citizens easyesscto education,
health care and other social benefits.

Cultural Rights, which ensures that people’s rigbttheir identities and
traditions are protected.

Seven Cor e Freedoms of the UDHR

Besides the above categorisation, seven core fmegdoe recognisable
in the UDHR. They include:

Dignity of Person: The first provision of the UDHR declares that the
recognition of and respect for human rights is ftbendation of all
forms of justice. This declaration connotes thavgbe should not be
subjected to any form of inhuman treatment. Digrofy persons is
considered as a natural right that belongs to elvenyan being.

Freedom of Association/Assembly: Freedom of association implies that
citizens are allowed to form voluntary associaticersging from labour
organisations, religious organisations, social €Jywlitical parties, civil
society organisations, etc. This provision promotes freedom of
expression because it affords the citizenry theodppity to express
their minds and opinions with regards to issues dffact their common
existence.

Religious Freedom: In modern times, the right to following one’s own
religion and faith has become widely accepted, rnbstanding the
challenges. People are free to hold their own ilig beliefs and to
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worship in whatever methods they deem right; withmeing compelled
to conform to any state religion. People are nobéosanctioned on
account of the ideas, philosophies or religion theld.

Freedom of Speech: To a large extent, freedom of speech connotes the
absence of fear as people express themselvesdimglihe right to
criticise the government, without being intimidgtéabugh this must be
done within the provisions of the law. It involvé®e freedom to write,
speak or print whatever material that is availableorder to express
one’s views on any matter of concern. This provis® very important
because any attempt to suppress people’s pointyviesf would
undermine any claim to democracy. However, thidmn does not
suggest that people should speak or write with tbpe of inciting
others against the government as this could causal slisorder.

Freedom from Discrimination: There are legal frameworks put in place
to ensure that one is not discriminated upon becafi©ne’s place of
origin, one’s religion, one’s sex, one’s race, gngdcial background,
etc. Rather, equality before the law is encouraged.

Freedom to Work and own Property: This connotes the right to be
gainfully employed in order to provide for one’slganeeds and also to
acquire property. When an individual rightfully amegally acquire
properties, nobody should deprive him/her of thpasfunity to use and
enjoy such property. The government itself wouldy paome
compensations or rewards when it confiscates aogepty belonging to
anybody.

Freedom from Fear and Intimidation: This is part of the fundamental
pillars of personal liberty. For example, it im@iéhat a person cannot
be subjected to arbitrary arrest, unlawful detentay imprisonment.
Unfortunately, many Nigerians are denied thesetsigfecause a lot of
people are sent to the prison when they had nat beevicted in a court
of law. There are cases of people who are molestdtut any legal
justification. However, we must remark that there @rovisions for
people to seek redress through thwat of Habeas Corpus, which
provides that a person shall not be detained forentban 24 hours
without bail.

81



INR 331 INTERNATIONAL LAW

2.0 OBJECTIVES
At the end of this unit, you should be able to:

o define and explain the concept Human Rights

o identify the important documents that preceded theversal
Declaration of Human Rights

o explain the nitty-gritty of the International Humdaights Law
and their implications for the actualisation of tkResence of
international law and those of international relas

o state the impacts of the international Human Rigldsv on
states, which obviously are the most affected categas
international legal personality

. discuss the contributions of the United Nationgiaviding the
needed space to promote issues involved in humghtsri
especially those of the civil, cultural, economicdapolitical
rights.

3.0 MAIN CONTENT

3.1 International Human RightsLaw (IHRL)

IHRL is a set of international rules, establishgdtieaty or custom, on
the basis of which individuals and groups can ek@ew/or claim
certain behavior or benefits from governments. Humaghts are
inherent entitlements which belong to every pem®m consequence of
being human. Numerous non-treaty based principles guidelines
(“soft law”) also belong to the body of internatadnhuman rights
standards. IHRL lays down rules binding governmémteir relations
with individuals. In spite controversies, thereasgrowing body of
opinion according to which non-state actors — paldrly if they
exercise government-like functions — must also Xgeeted to respect
human rights norms. The essence is to ensure #netug international
actors, governmental and non-governmental actorgws greater
commitments to programmes designed to enhanceualyqof rights
enjoyed by various persons across the world.

IHRL also contains provisions obliging states orvgmments to
implement its rules, whether immediately or progiresly. They must
adopt a variety of legislative, administrative, ifidl and other measures
that may be necessary to give effect to the rightwided for in the
treaties. This may include enacting criminal legfisih to outlaw and
repress acts prohibited under IHRL treaties, owiging for a remedy
before domestic courts for violations of specifghts and ensuring that
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the remedy is effective. There other ways througiictv governments
could facilitate this task. It is expected that gfevernments should:

o Ensure that their national constitutions reflee turrent position
on the UDHR. This is one way to facilitate the wersality of the
provisions of the UDHR. In addition, other natiofeals should
be framed in such a way to show a sense of confpnwith the
UDHR;

o Support individuals and groups that are genuinelyoted to the
task of promoting human rights programmes in thtites;

. Establish agencies and public machineries that bell solely
responsible for the spreading of information relgtithe new
resolutions of the UDHR. This is important considgrthe fact
that there are emerging issues, which also touchuoman rights
matters;

o Organise for local, national and international esahces in hope
of promoting human rights projects. Such confersraleould be
organised at regular intervals;

o Create legal frameworks to address complaints anamurights
violations. Complaints relating to the abuse of huanrights
should be investigated and thoroughly handled. Atese found
guilty should be adequately punished. This meastlteertainly
serve as a deterrent to others who might be thgn&indoing the
same; and

o Increase awareness on the advantages of respéctingn rights
and also on the dangers of disregarding it.

The United Nations (UN) has since its inceptionitiated several
programmes in support of efforts guarantee HumahtRito all. One
area of such support is on the right to participatdevelopment in
international human rights law. The UN has, withrieas levels of

ratification by its members, proclaimed a humarmtitp development.
Article 22 of the Universal Declaration of HumargRis (UDHR) states
that “[e]veryone, as a member of society... is eaditito the

realisation...of the economic, social and culturghts indispensable for
his dignity and the free development of his perfibnaln furtherance

of this responsibility, the General Assembly, in6&9 signed and
adopted two important resolutions - the Internalo€ovenant on
Economic, Social and Cultural Rights (ICESCR) ahd International
Covenant on Civil and Political Rights (ICCPR).

SELF-ASSESSMENT EXERCISE

Write a short note on what you understand by I@tgonal Human
Rights Law.
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3.2 Right to Culture and the International Covenant on Civil
and Palitical Rights

Civil and political rights are proclaimed by bottet Universal
Declaration of Human Rights and the International/éhant on Civil
and Political Rights. The prohibition of discrimtitan based on criteria
of race, color, sex, language, religion, politioalother opinion, national
or social origin, property, birth or other statisspf great importance in
guaranteeing the free exercise of the right todeiérmination. There is
a link and mutual influence between civil and podit rights on one
hand, and economic, social and cultural rights lo& ather; the two
groups of rights are closely connected, so thaatisence of one makes
enjoyment of the other impossible. Recognition &utlenjoyment of
economic, social and cultural rights is the onlyresibasis for
guaranteeing the exercise of civil and politicaghts, since civil and
political rights would be devoid of meaning if resp for economic,
social and cultural rights were not assured. Theortsf of the
international community to establish a new intaoratl economic order
have once again shown how crucial and essentgatatguarantee for all
people the enjoyment of economic, social and calltuights. The
exercise of civil and political rights is also anportant factor in the
progressive development of conditions in which eeoit, social and
cultural rights may be fully realised, since withquwlitical rights there
Is no guarantee that people will be able to liveonditions of freedom,
respect for the law and justice, in which it is gbke fully to enjoy
economic, social and cultural rights. The ICESCBnotes the right to
development, with its emphasis on state obligatmrprovide certain
economic and social rights. It is generally belgevbat human rights
and development have a “fundamental two-way relatip,” so that the
two concepts are interconnected even if the laitercept is based on
positive rights.

On the other hand, there are certain aspects afoedic, social and
cultural rights which affect the enjoyment of picht rights. This is true
of the right to work and to equal remunerationdqual work; the right
to form and join trade unions; the right to edumatiand the right to
participate in the cultural life of the communityull and equal
enjoyment of these rights is also indicative of qaliscrimination in the
exercise of civil and political rights.

This is one aspect of international law that hastinooed to generate
controversies. International law has initiated dsee programmes
directed at the preservation of human rights, idiclg the rights of the
minorities. According to Article 27 of the Intermatal Covenant on
Civil and Political Rights (ICCPR), members of “gity religious, or
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linguistic minorities ... shall not be denied thght ... to enjoy their own
culture, to profess and practice their own religionto use their own
language and do all of these things both as indalgland as a group”.
UNESCO has defined the concept of culturethas distinctive traits,
including the total spiritual, material, intelleatuand emotional traits
that characterise a society or social group, aatititlude, in addition
to arts and literature, their ways of life, the man in which they live
together, their value systems, and their traditenmd beliefs.

The right to culture is fundamental for indigenopeople, as their
cultures are distinct and threatened by the coatisupressure of
assimilation by the dominant society. The rightctdture should give
indigenous people the right to conserve, adapt eveh voluntarily
change their own culture. Combined with the rightand, the right to
culture gives the right to subsistence activities. number of
international and regional human rights instrumengke reference to
culture but indigenous cultural claims have not rbedully
accommodated, and the implementation of culturghts has been
somewhat neglected. Culture, in and of itself, ima$¢ often been
articulated as a free-standing human right; rathieris commonly
understood as an underlying principal of humantsdaw with which
other rights overlap. The right to culture as atomaamous right is a
“synthesizer right” permeating all individual aslixes collective rights.
It requires the fulfillment and effective exercisigall human rights; and,
reciprocally, their fulfillment is dependent upohet enforcement of
many other human rights.

Collective rights are ascribed to groups of peophel can only be
claimed by the collective entity and its authorisagents. Both the
United Nations Declaration on the Rights of Indiges Peoples and the
Inter-American Commission on Human Rights (IACHR)rafd
Declaration on Indigenous Rights as well as the KC@nvention No.
16940 acknowledge certain collective rights. Foaregle, the UN
Declaration on the Rights of Indigenous Peoplesabdishes the
collective right to the protection of cultural pepy and identity in
addition to the rights to education and health.icdet 1 of the
Declaration provides: “Indigenous peoples have rigat to the full
enjoyment, as a collective or as individuals, dflmiman rights ... as
recognised in ... the Universal Declaration of HamRights and
international human rights law”.

SELF-ASSESSMENT EXERCISE

Recognition and full enjoyment of economic, soeiadl cultural rights is
the only sure basis for guaranteeing the exerdisgvd and political
rights. Is this true?
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3.3 The Right to Self-Determination in Relation to Cultural
Development

The Declaration of the Principles of InternatioGailtural Co-operation,
proclaimed by the General Conference of UNESCOtsafdurteenth
session, on 4 November 1966, contains certain iptascconcerning the
right of people to choose their cultural system &mdly to pursue their
cultural development. In addition, the Declaratiefers to the means of
implementing this right. The Special Rapporteurppes to take these
principles as a basis for his study of this righhich derives from the
right to self-determination. The United Nationstiosents quoted in
the preamble to the Declaration include the UnideiBeclaration of
Human Rights, the Declaration on the Granting adelrendence to
Colonial Countries and People and the Declaratiorthe Promotion
among Youth of the Ideals of Peace, Mutual RespedtUnderstanding
between People. Taken as a whole, therefore, tredai¢ion of the
Principles of International Cultural Co-operatiomshbe interpreted in
the particular light of the right to self-determiios.

From the point of view of this study, the most impat principles of
the Declaration of the Principles of Internatio@alltural Co-operation
are the following:

(a) every people have the right and the duty to devé@bpulture;(b)
every culture has a dignity and value which mustrégpected and
preserved(c) nations shall endeavor to develop the various lhremof
culture side by side and, as far as possible, samebusly, so as to
establish a harmonious balance between technicairgss and the
intellectual and moral advancement of manki(d); in their cultural
relations, states shall bear in mind the principtethe United Nations.
Ever since the development of these foundationaiuaents (the
UDHR, ICESCR, and ICCPR), which collectively forrhet basis of
what some call the International Bill of Rights nhan rights issues have
progressively continued to evolve and accordingtg United Nations
has not ceased in its plans and efforts to addn@&sging concepts that
accompany these human rights issues. Developmertsis direction
could be viewed in their political contexts of batie Cold War and also
within the large-scale debates surrounding relatibetween the so-
called North (developed countries) and the Soughr€bbping countries).
As a general matter, where the United States stggboregative rights
embodied in the ICCPR, the Soviet Union recognipeditive rights
found in the ICESCR. During the same period, wenessed the
emergence of two 1974 General Assembly Resolutdedaring and
purportedly establishing a program of action fae thew International
Economic Order (NIEO). The NIEO among other puss@bught to

86



INR 331 MODULE 2

decrease the divide between the North and the Saghd on principles
of justice, equity, and reparation for past colbmarms. Needless to
say, the NIEO engendered great opposition amonge sdaveloped
states.

On this same trend, the UN Commission on Human tRighd its Sub-
Commission on the Promotion and Protection of HurRaghts were
abolished in June 2006, and replaced by a new ssocerganisation,
the UN Human Rights Council, as part of an ongaiei@prm process
within the UN. The Human Rights Council reportsedity to the UN
General Assembly. The creation of the Human Rig@muncil is
intended to accord appropriate importance withia thN to human
rights by creating a higher status, Council levejamisation, as for
security (Security Council) and development (Ecomor& Social
Council). All three concepts are central to the QNarter; address a
perception that the Commission on Human Rights lhecbme overly
politicised, ineffective and selective in its worlg make the Human
Rights Council a smaller standing body (that meahsays working
rather than working during only one part of the ryeaith members
elected by all members of the General Assemblyngginto account the
candidate State’s contribution to the promotion pratection of human
rights and the need for equitable representatialwsacthe five UN
geographic regions; and establish a new systermoersal periodic
review of the human rights performance of UN mendiates. In order
to ensure that human rights violators do not use Human Rights
Council to evade international scrutiny, a membkethe Council can
now be suspended on a two-thirds majority vote bg General
Assembly for gross and systematic violations of aonrights. No
member may serve more than two consecutive terms.

SELF-ASSESSMENT EXERCISE

How relevant is the right to self-determinationtbe development of
human rights?

34 Globalisation of Human Rightsand the Third World

The idea of humanitarianism is framed by the dissewf human rights.
Its globalisation is a function of the belief thiaé realm of rights, albeit
a particular vision of rights, offers a cure forarlg all ills which afflict

third world countries and explains the recommerdadf the mantra of
human rights to post-conflict societies. Few wowdny that the
globalisation of human rights does offer an impatrtdasis for
advancing the cause of the poor and the marginathird world

countries. Even the focus on civil and politicajhts is helpful in the
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struggle against the harmful policies of the Statel international
institutions. There is certain dialectic betweewviland political rights
and democratic practice that can be denied at aur geril. But it is
equally true that the focus allows the pursuitied heo-liberal agenda
by privileging private rights over social and econo rights. This belief
Is strengthened by the fact that official interaail human rights
discourse eschews any discussion of the accouiyatilinternational
institutions while promoting policies with grave piications for both
the civil and political rights as well as the sb@ad economic rights of
the poor.

In recent years, a particular form of State (the-ligeral State) has
come to be touted as its only sensible and ratiforad. It has been the
ground for justifying the erosion of sovereigntytigh relocating it in
international institutions. What this has permitiethe privatisation and
internationalisation of collective national progertin order to
understand the on-going process, the state nedmsuaderstood in two
different ways. First, ‘states are clearly instidns of territorial
property’. This has begun to change under the aipchl onslaught
which declares that the internationalisation of pemy rights is the
surest way to bring welfare to third world peo@econd, the state is to
be understood ‘as a social form, a form of so@édtrons’. It allows the
debunking of the concept of “national interest” @hd insight that the
third world ruling elite is actively collaboratingith its first world
counterparts in entrenching the process of prigate and
internationalisation of property rights in its omwterest.

It is suggested that the post-colonial imaginarg Heeen colonised
allowing the major organising principle of Westaulture, that is ‘the
idea of infinite development as possibility, valrd cultural goal’ to be
implanted in the poor world. The general idea heréo displace the
aspirations of third world people and scale dowwettgoment to more
tolerable levels. This would help avoid the burdeh sustainable
development from falling on the North and help aumstits high
consumption patterns. It is development throughcstiral adjustment
programmes or neo-liberal policies that need tonbected, rather than
the aspirations of the people to be able to exergisater choices and a
higher standard of life.

Today, globalising international law, overlookings ihistory, and
abandoning the principle of differential treatmerggitimises itself
through the language of blame. The North seeksctwpmy the moral
high ground through representing the third worl@égle, in particular
African people, as incapable of governing themselamd thereby
hoping to rehabilitate the idea of imperialism. Thability to govern is
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projected as the root cause of frequent internalflcts and the
accompanying violation of human rights necessitatiumanitarian
assistance and intervention by the North.

It is therefore worth reminding ourselves that ocaddism was justified
on the basis of humanitarian arguments (the cimdisnission). It is no
different today. The contemporary discourse on hitaganism not
only seeks to retrospectively justify colonialismtlalso to legitimise
increasing intrusiveness of the present era. Indeedve have observed
elsewhere, ‘humanitarianism tise ideology of hegemonic states in the
era of globalisation marked by the end of the OMdr and a growing
North-South divide.” Overlooked in the process he tole played by
international economic and political structures amdtitutions in
perpetuating the dependency of third world peopled in generating
conflict within them.

SELF-ASSESSMENT EXERCISE

Of what use is thglobalisation of human rights to the cause of therp
and the marginal in third world countries?

4.0 CONCLUSION

Human rights talk has come to have a pervasive epoes in
international relations. This development has bemously expressed:
‘a new ideal has triumphed on the world stage: humghts’; ‘human
rights discourse has become globalised’; ‘humahntsigould be seen as
one of the most globalised political values of aume’. Relatively,
modern states in general recognise civil equalitg ghe granting of
human rights. Therefore, we all understand thathaa is above the law
and no man is punishable except according to thestitotion. The
equality of citizens before the law is secured &ba by judicial
impartiality and also by the independence of tltkgiary. Every citizen
is expected, in accordance with the provisionshef tule of law, to
enjoy some rights, which cannot be infringed upgrother individuals
or public institutions. Such rights must be entteettin the constitution
as a guarantee of the rights. The rights of theeris cannot be denied
except when there is a violation of the law or ¢hisra threat to public
security especially during emergencies.

Nevertheless, it has become very expedient to weanthe forms and
dynamics of the globalisation of human rights regua deep-seated
reflection in order to optimise the original aimedavisions of the

human rights discourse. Third Worlds are, from masi points of view,

not favored in the current spate of globalisatibhuman rights.

89



INR 331 INTERNATIONAL LAW

50 SUMMARY

We have examined in details the concept of humghtsi We also
assessed some hitherto used documents, which yexdtrthe basic
tenets, ethics and etiquettes of and equally forthedplatform upon
which the Universal Declaration of Human Rights waade. Some of
the documents include the American Declaration wdependence
(1776), the French Declaration of the Rights of M&r89), the British
Bill of Rights and Magna Carta of 1815. Effort wasde to explicate
the implications of the International Human Rightswv, especially on
the states. The obligations and duties that areedlaipon states as a
result of the provisions are enormous. Stateslaartajor instruments
through which the demands of the UNDR would beisedl This unit
attempted to buttress the implications of the spudtglobalisation of
human rights upon Third world states, which evibtdentre
disadvantaged in the process.

6.0 TUTOR-MARKED ASSIGNMENT

1. What roles are expected of states in relatothé application of
the provisions of the Universal Declaration of HumRights?

2. How would you describe the place and positiérthe Third
Worlds in the ongoing process of globalisation wfnan rights?

3. Examine the processes that culminated intodinaaration of
United Nations Human Rights in 1948.
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MODULE 3 SOME INTERNATIONAL LAWS AND
THE ENVIRONMENT

Unit 1 Laws of War

Unit 2 Laws of the Sea
Unit 3 Air Space and Outer Space Law
Unit 4 International Environmental ProteatiLaws
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6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

History demonstrates that mankind has always sataglinit the effect
of conflict on the combatants and has come to tegar not as a state
of anarchy justifying infliction of unlimited suffang, but as an
unfortunate reality which must be governed by soale of law. This
point is exemplified by Article 22 of the Hague @ention: “the right
of belligerents to adopt means of injuring the epasinot unlimited,
and this rule does not lose its binding force taae of necessity.”

That regulating the conduct of warfare is ironigadissential to the
preservation of a civilised world was exemplifiedy bGeneral
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MacArthur, when in confirming the death sentenaelpanese General
Yamashita, he wrote: “The soldier, be he friendas, is charged with
the protection of the weak and unarmed. It is tleeyvessence and
reason of his being. When he violates this sacesd he not only
profanes his entire cult but threatens the faliriaternational society.
The law of war is a body of international law inded to dictate the
conduct of state actors (combatants) during perafdnflict. It is the
customary and treaty law applicable to the condiicivarfare and to
relationships between belligerents and neutralestalt requires that
belligerents refrain from employing any kind or d=g of violence
which is not actually necessary for military purgesand those they
conduct hostilities with regard for the principles humanity and
chivalry. It is also referred to as the Law of Adné€onflict or
Humanitarian Law, though some object to the lateference as it is
sometimes used to broaden the traditional contietiiedaw of war.

The law of armed conflict is generally divided intwo major
categories, Jus ad Bellum and Jus in Bello. JuBdlim is the law
dealing with conflict management. It deals with avegarding how
states initiate armed conflict - under what circtanses was the use of
military power legally and morally justified. Ondlother hand, Jus in
Bello is the law governing the actions of stateceoronflict has
started. It deals with the measure of legal andam@straints, which
should apply to the conduct of waging war. Botlegaties of the law
of armed conflict have developed over time, drawingst of their
guiding principles from history.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

o state the difference betweg@s ad bellum lggitimate war) and
jus ad bello(illegitimate war)

o list the prerequisites for the declaration of & juar

o explain reasons that necessitated the formationthef United

Nations (especially the war dimension to the cosatof the
United Nations)

. discuss the roles of the Security Council in theuggile to
maintain international peace and security.
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3.0 MAIN CONTENT

3.1 Origins of Jus Ad Bellum (Legitimate War)

Law became an early player in the historical dgwelent of warfare.
The earliest references to rules regarding warnedeto the conditions
that justified resort to war legally and morallyre8ks began the
concept oflus ad Bellumwherein a city state was justified in resorting
to the use of force if a number of conditions esdsfif the conditions
existed the conflict was blessed by the gods and just). In the
absence of these conditions armed conflict wasidddm. Romans
formalised laws and procedures that made the uswad an act of last
resort. Rome dispatched envoys to the nations sigainom they had
grievances, and attempted to resolve differencpbomatically. The
Romans also are credited with developing the requént for declaring
war. Cicero wrote that war must be declared toust. jThe ancient
Egyptians and Sumerians (2nd Millennium B.C.) gatext rules
defining the circumstances under which war mightifigated. The
ancient Hittites required a formal exchange ofelsttand demands
before initiating war. In addition, no war couldgi@ during planting
season.

SELF-ASSESSMENT EXERCISE

What is spectacular about Greece as one of thems@s of the concept
of legitimate war?

3.2 The Historical Periods

3.2.1 The Just War Period

This period ranged from 335 B.C. to about 1800 Allbe primary
tenant of the period was determination of a “jumtise” as a condition
precedent to the use of military force. The law imyrthis period
focused upon the first prong of the law of war givihat the ‘just
conduct’ was valued over the ‘regulation of condgis ad Bellum). If
the reason for the use of force was consideree jadi, whether the war
was prosecuted fairly and with humanity was nagaicant issue. The
early beginning of thdust Warwas closely connected to self-defense.
Aristotle (335 B.C.) had written that war shouldlyobe employed to
prevent men becoming enslaved; to establish Ielgevehich is in the
interests of the led; or to enable men to becomsters of men who
naturally deserved to be enslaved. Cicero refinedtétle's model by
stating that “the only excuse for going to war hattwe may live in
peace unharmed ....”
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3.2.2 The Era of Christian Influence: Divine Judfication

Early church leaders forbade Christians from empligyorce even in
self-defense. This position became less and lesable with the
expansion of the Christian world. Church scholaasl heconciled the
dictates of Christianity with the need to defendiwwduals and the state
by adopting a Jus ad Bellum position under whicovese to war was
just in certain circumstances (6th century A.D.yring the middle ages,
some modifications were effected. Saint Thomas Aamii(12th century
A.D.), within his Summa Theological orientationfined this “just war”
theory when he established the three conditiongundhich a just war
could be initiated:

a. with the authority of the sovereign;
b. with a just cause (to avenge a wrong or fighgalf-defense); and
C. so long as the fray is entered into with pumentions (for the

advancement of good over evil).

The key element of such an intention was to achp@aee. This was the
requisite “pure motive.” Saint Thomas Aquinas' wosignaled a

transition of the Just War doctrine from a concégsigned to explain
why Christians could bear arms (apologetic) towdhdsbeginning of a
juristic model. The concept of “just war” was iaity enunciated to

solve the moral dilemma posed by the adversity eetwthe Gospel and
the reality of war. With the increase in the numb&cChristian nation-

states, this concept fostered an increasing coneéimregulating war

for more practical reasons.

Progressively, the concept of just war was pass®d the hands of the
theologians to the lawyers. Several great Europeasts emerged to
document customary laws related to warfare. Hugmti@ (1583-1645)
produced the most systematic and comprehensive, Wrkhe Law of
War and PeaceHis work is regarded as the starting point for the
development of the modem law of war. Grotius asseat non-religious
basis for this law, in spite of the dominance ofi€tian values in the
popular narratives on the laws of war. Accordingsimtius, the law of
war was not based on divine law, but on recogniabthe true natural
state of relations among nations. Thus, the lawvaf was based on
natural and not divine law.

By the time the next period emerged, the Just Wactiihe had

generated a widely recognised set of principlesridaesented the early
customary law of war. The most fundamental of th@aeciples are:
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a. A decision to wage war can be reached only dmjtilnate
authority (those who rule, e.g. the sovereign).

b. A decision to resort to war must be based wpared to right an
actual wrong, in self-defense, or to recover wratgfseized
property.

C. The intention must be the advancement of godtieavoidance
of evil

d. In war, other than in self-defense, there nhesta reasonable
prospect of victory.

e. Every effort must be made to resolve differenbg peaceful
means, before resorting to force.

f. The innocent shall be immune from attack.

g. The amount of force used shall not be dispriopuate to the
legitimate objective

3.2.3 The War as Fact Period (1800-1918)

Generally, this period saw the rise of the natitatesas the principle
element used in foreign relations. These natiotestaansformed war
from a tool to achieve justice to something thas wdegitimate tool to
use in pursuing national policy objectives. Theagpt of Just War was
gradually pushed aside. Natural or moral law pples replaced by
positivism that reflected the rights and privileggshe modem nation
state. Law is based not on some philosophical $g&on, but on rules
emerging from the practice of states and internaticconventions.
Since each state is sovereign, and therefore eohtitl wage war, there
is no international legal mandate, based on mgralit nature, to
regulate resort to war. Real politik replaces pestas reason to go to
war. War is (based upon whatever reason) a leghr@rognised right
of statehood. In short, if use of military force wia help a nation state
achieve its policy objectives, then force may bedusrhis period was
dominated by the reglolitik of Clausewitavho characterised war as a
continuation of a national policy that is directedsome desired end.
Thus, a state steps from diplomacy to war, not gbMaased upon a
need to correct an injustice, but as a logical rggiired progression to
achieve some policy end.

Following a number of occurrences and changes e ghttern of
warfare, certain significant developments signahesl beginning of the
next period “Treaty Period.” Based on the “posgiViview, the best
way to reduce the uncertainty attendant with conflias to codify rules
regulating this area. Intellectual focus beganhift soward minimising
resort to war and/or mitigating the consequencesaof
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3.2.4 Jus Contra Bellum Period

World War | represented a significant challengehe validity of the
“war as fact” theory. In spite of the moral outradjeected towards the
aggressors of that war, legal scholars unanimaeghgted any assertion
that initiation of the war constituted a breach infernational law
whereas world leaders struggled to give meaningatowar of
unprecedented carnage and destruction. The “waentb all wars”
sentiment manifested itself in a shift in intellet direction leading to
the conclusion that aggressive use of force musitiawed.

Prior to this period, the Hague Conferences (18%®7) had produced
the Hague Conventions, which represented the latilateral law that
recognised war as a legitimate device of natiomdicp. While Hague
law concentrated on war avoidance and limitatiorswfffering during
war, this period saw a shift toward an absoluteuneration of
aggressive war. Furthermore, the League of Natimesame unique
being the first time in history that nations agragmbn an obligation
under the law not to resort to war to resolve dispuor to secure
national policy goals. The League was set up asmponent to the
Treaty of Versailles, largely because Presidentswvil felt that the
procedural mechanisms put in place by the Coveohttie League of
Nations would force delay upon nations bent on wauring these
periods of delay peaceful means of conflict managencould be
brought to bear. The eighth Assembly of League afidvis banned
aggressive war. However, the League did not attesmmnforce this
duty (except as to Japan's invasion of ManchurieOBil).

The Kellogg-Briand Pact (of 1928), officially refed to as the Treaty
for the Renunciation of War, banned aggressive Wais is the point in
time generally thought of as the “quantum leap.t Bwe first time,
aggressive war is clearly and categorically banmedaontradistinction
from the post WW | period, this treaty establislaedinternational legal
basis for the post WW |l prosecution of those resjige for waging
aggressive war. In spite of the dynamics of inteomal conflicts, this
treaty remains in force today. Virtually all comnteiors agree that the
provisions of the treaty banning aggressive warehapened into
customary international law. It is noteworthy tormen that the use of
force in self-defense has remained unregulated. |[&No has ever
purported to deny a sovereign the right to defetsklfi Some
commentators stated that the use of force in tfende is not war. Thus,
war has been banned altogether.
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3.2.5 Post World War Il Period

Evidently, the procedural requirements of the Ha@uaventions did

not prevent World War I; just as the proceduraluregments of the
League of Nations and the Kellogg-Briand Pact ditl prevent World

War Il. World powers recognised the need for a ditwddy with greater
power to prevent war. Consequently, internatioaal began to provide
more specific protections for the victims of wahefe was the Post-
WWII War Crimes Trials (Nuremberg, Tokyo, and ManiTribunals).

Thus the trials of those who violated internatiotea/ during World

War Il demonstrated that another quantum leap haxlreed since
World War I.

This period strongly ushered in the era of univid@ssand established
the principle that all nations are bound by the Ewvar based on the
theory that law of war conventions largely reflecustomary
international law. The world began to focus on e@stpfacto problem
during prosecution of war crimes. The universaluratof law of war
prohibitions, and the recognition that they were the core of
international legal valuesGus Cogens resulted in the legitimate
application of those laws to those tried for vimas.

In another dimension, the United Nations Chartessides the shift
towards outright ban on war, also extended thethaough Article 2(4)
to the threabf use of force. At the early period of the Chartbat is,
immediately after the negotiation of the Charted 15, many nations
and commentators assumed that the absolute languape Charter's
provisions permitted the use of force only if aioathad already
suffered an armed attack. More so, in the conteargoperiod, most
nations have come to accept that a nation's alitgefend itself is
much more expansive than the provisions of the E€haeem to permit
based upon a literal reading. This view is basedhenconclusion that
the inherent right of self-defense under custonmatgrnational law was
supplemented, and not displadegthe Charter. However, this remains
a controversial issue. In all, we observe that 3bhe ad Bellumhas
continued to evolve. Current doctrines such asiatiory self- defense
and preemption are adapted to meet today's cireunoes.

3.3 Jusin Bdlo: Regulation of Conduct during War

The second body of law that began to develop desdh rules that
control conduct during the prosecution of a waensure that it is legal
and moral. A review of the law of war beginningrfrahe early periods
is important. In 4th century B.C Ancient China, Skau's inThe Artof

War had set out a number of rules that controllégtwsoldiers were
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permitted to do during war. For example, he st#tatl captives must be
treated well and cared for; and that natives wittaptured cities must
be spared and women and children respected. OG¢feences include
the Ancient India during the 4th century B.C. Theadti civilisation
produced a body of rules codified in the Book ofrfddhat regulated in
great detail land warfare; the Ancient Babylon e 7th century B.C.
The ancient Babylonians treated both captured exddand civilians
with respect in accordance with well- establishdds.

As it were,Jusin Belloreceived little attention until late in the Just Wa
period. This led to the emergence of a Chivalricd€oThe chivalric
rules of fair play and good treatment only appliethe cause of war
was “just” from the beginning. Other provisions reathcluded that
Victors were entitled to spoils of war, only if wavas just; forces
prosecuting an unjust war were not entitled to deindus in Bello
during the course of the conflict; Red Banner digtha party's intent to
wage absolute war;

During the War as Fact period, the focus begarhtmge fromJusad
Bellumto Jus in Belloalso. With war as a recognised and legal reality i
the relations between nations, the focus on mitigahe impact of war
emerged. Memory of Solferino work served as theeiup for the
creation of the International Committee of the RE@wbss and the
negotiation of the First Geneva Convention in 18&derman’s work on
“War is Hell” was also concerned with the moralif war. His
observation that war is hell demonstrates the eemsg and
reintroduction of morality. However, as his Marclo the Sea
demonstrated, Sherman only thought the right tortés war should be
regulated. Once war had begun, he felt it had riorabor legal limits.
In other words he only recognised the first profigsd Bellum) of the
law of war. At the end of this period, the majotioas held the Hague
Conferences (1 899-1907) that produced the Hagueelions. While
some Hague law focused on war avoidance, the majirithe law dealt
with limitation of suffering during war.

Basically, the Law of The Hague governs the usettifary force and
focuses on the behavior and rights of COMBATANT St Bie Law of
Geneva is concerned with the principle of humaratyd the protection
of civilians and other non-combatants, but alsaul&tgs and protects
combatants in various ways. The law as a wholesseekalance respect
for human life in armed conflict against militargcessity. The Geneva
Conventions, which are often discussed, provideodified source of
what has come to be known as international humaantalaw, or
‘Geneva’ law 25. They are the result of a procésg teveloped in a
number of stages between 1864 and 1949 which fdcuse the
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protection of civilians and those combatants who ra longer fight in

an armed conflict. In 1977, two additional Protesced the Geneva
Conventions were opened for ratification. They iffathe status of

civilians in international conflict and importantlyn conflicts that are

not international, for example, in civil war, omagd insurgency against
a government.

The Geneva Conventions (1949) introduced certagvipions, which
clarified previous ambiguities. Article 2 assetist the law of war
applies in any instance of international armed kcinfits conventions
made a comprehensive effort to protect the victohsvar. There was
the birth of ‘Civilian's Convention’, which was gosar recognition of
the need to specifically address this class ofviddals. The Convention
also made to internationalise its provisions sittoe conventions are
considered as customary international law. This neeaven if a
particular nation has not ratified the treatiest thation is still bound by
the principles within each of the four treaties duese they are merely a
reflection of customary law that all nations stades already bound by.
It marked a clear shift towards a true humanitamaativation: the
Conventions are coming to be regarded less andag®ntracts on a
basis of reciprocity concluded in the national et of each of the
parties, and more and more as solemn affirmatiohspronciples
respected for their own sake.

SELF-ASSESSMENT EXERCISE

Outline the significance of each epoch in the etwoifuof the legitimate
war.

3.4 United Nations and Legal Bases for the Use Bbrce

3.4.1 Historical Background

Chronologically, as we have established, each fgstoera had its
convention on the conduct of warfare. The law of as evolved to its
present content over millennia based on the actem$ beliefs of
nations. It is deeply rooted in history and an wustdading of this
history is necessary to understand current law @i \principles.
Between 335 B.C. and 1800, the Just War Theoryodirted a
moral/philosophical approach that approved of antew force if the
cause was just. From 1800 to 1918, State Soveye(gWar as Fact”
Era) allowed for the use of war as an instrumennational policy.
Sovereign states were free to employ force as maloglement of their
foreign relations. Early attempts to regulate theort to force at the
level of international law began at Hague (1899 d9@7) with a

99



INR 331 INTERNATIONAL LAW

recommendation for the declaration of war. The lweagf Nations
(1919) attempted the collective security systeme HKellogg-Briand
Pact (1928) renounced recourse to war. Furthetssbif the rules of
warfare were observed in the Post World War |l griNuremburg
Charter, Article 6 listed a number of crimes cogimwithin the
jurisdiction of the Tribunal for which there shabe individual
responsibility. Such crimes, which were charactgli;as CRIMES
AGAINST PEACE included planning, preparation, iaiton or waging
a war of aggression, or a war in violation of intgronal treaties,
agreements or assurances, or participation in ammmplan or
conspiracy for the accomplishment of any of thedming.

3.4.2 The United Nations Charter and the Use of Foe

A. United Nations Charter provides:

Article 2(3) provides that “All Members shall setttheir international
disputes by peaceful means in such a manner thamnational peace
and security, and justice, are not endangered’s Phovision has not
been relied upon independent of those instancesich Article 2(4) is
applicable. In other words, leaving a dispute ufeskt without the use
or threat of force, has not been claimed to beokation of Article 2(3).
Article 2(4). “All members shall refrain in theinternational relations
from the threat or use of force against the tendtontegrity or political
independence of any state, or in any other mamuensistent with the
Purposes of the United Nations”. This item has bezahe basic
provision restricting the use of force among staidse article clearly
noted that if an attack is not against the “terraointegrity or political
independence” of another state, it is not a viotatf Article 2(4). In
other words if an attackers goal is not to seizettey or overthrow the
government, then the attack does not violate Agt{#).

Chapter VII addresses actions with respect to thréa the peace,
breaches of the peace, and acts of aggression.

1. This Chapter gives the Security Council the poweremploy
non-military or military measures to restore or mbain
international peace and security.

2. Article 39: “The Security Council shall determirfgetexistence
of any threat to the peace, breach of the peaceacorof
aggression and shall make recommendations, or elecithat
measures shall be taken in accordance with Artg¢leand 42, to
maintain or restore international peace and seturit
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The General Assembly Resolution 33144 recommenalédet Security

Council a definition of ‘aggression’. ... the useanimed force by a state
against the sovereignty, territorial integrity, pmlitical independence of
any state, or in any other manner inconsistent Wiehpurposes of the
United Nations’. Acts constituting acts of aggressinclude blockade,

land, sea or air strike, etc.

Article 41: Authorises measures short of use ofeatrnforcdmilitary
intervention and allows the Security Council td cglon all Members to
apply such measures. Includes, but is not limibeddomplete or partial
interruption of economic relations and of rail, seair, postal,
telegraphic, radio, and other means of communicatiand the
severance of diplomatic relations.” Article 42 aurikes “such action by
air, sea, or land forces as may be necessary totamaior restore
international peace and security”, including “demstoations, blockades,
and other operations by air, sea or land forcesMaynbers of the
United Nations”. Article 43 provides for specialragments between
Members and the U.N. to provide armed forces, @sgie, and facilities
necessary for the purpose of maintaining internaliopeace and
security.

Chapter VIII extensively provided for regional argements for the
settlement of local disputes. Article 52 recogniske existence of
regional organisations (e.g., Organisation of Acwri States, Arab
League, Organisation of African Unity), and encgesthe resolution
of local disputes through such arrangements. Arti6B urges the
Security Council to utilise regional arrangements £nforcement
actions; regional organisations may not undertakereement actions
without Security Council authorisation.

To cover up for possible lapses arising from latlagreement among
the members of the Security Council, the GeneraleAwly Resolution
337(V) on “Uniting for Peace” declares:

“. .. if the Security Council, because of a ladkuaanimity of the
permanent members, fails to exercise its primaspaasibility for
the maintenance of international peace and sgcuritany case
where there appears to be a threat to the peagagtbof the peace,
or act of aggression, the General Assembly shalsider the matter
immediately with a view to making appropriate recoemdations to
Members for collective measures, including in thsecof a breach
of the peace or act of aggression the use of arfoex® when
necessary, to maintain or restore internationat@ead security.”
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Example of Cases where the Use of Force becamécablel include:
the 1990 Irag (Desert Storm) invasion of Kuwait.dgdnthe UNSCR
660, the Security Council determined that there wdsreach of the
peace by the lIragi invasion of Kuwait. Further tegons were also
made to ensure the restoration of peace in thabmedgn 1994, the
attention was on Haiti. UNSCR 940 authorised statesuse all
necessary means to facilitate the departure fronti Heithe military

leadership, which had generated lots of controvarsy also to effect
the prompt handover to the legitimately electedsidlient.

SELF-ASSESSMENT EXERCISE

Identify and explain the principal aims and objees of the United
Nations with regards to the Laws of War.

3.4.3 The Law of War and the Banner of Sovereignty

Generally, the concept of sovereignty protects aesfrom “outside
interference with internal affairs.” This is exerfipld by the
predominant role of domestic law in internal aaiHowever, in some
circumstances, international law “pierces the shadl sovereignty, and
displaces domestic law from its exclusive contre¢missues. The law
of war is also applicable but only after the regments for piercing the
shield of sovereignty has been satisfied. Oncectimglitions are met, it
therefore intrudes upon the sovereignty of the leggd state. The extent
of this intrusion will be contingent upon the na&uof the conflict.
Despite the nature of the conflict, the law of warludes a standard for
when it becomes applicable. This standard is reftean the Four
Geneva Conventions.

Article 2 of the Convention identifies that: “[Thaesent Convention
shall apply to all cases of declared war or of ather armed conflict
which may arise between two or more of the High t@arning Parties,
even if the state of war is not recognised by dnithem.” This is a true
clefacto standard. The subjective intent of the belligesastirrelevant.

The law of war applies to: “any difference arisingtween two states
and leading to the intervention of armed force3thus, Article 2

effectively requires that the law be applied brgaahd automatically
from the inception of the conflict. The followingvd facts result in
application of the entire body of the law of war:

SELF-ASSESSMENT EXERCISE

At what point and circumstance do you think tha ihternational law
could pierce through the shield of sovereignty asubsequently
undermine domestic laws?
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4.0 CONCLUSION

Those who believe in the progress and perfecibdit human nature
may continue to hope that at some future pointaeasill prevail and
all international disputes will be resolved by noalent means. Unless
and until that occurs, oupest thinkers must continue to pursue the
moral issues related to warhose who romanticise war do not do
mankind a service; those who ignore it abdicatparsibility for the
future of mankind, a responsibility we all sharem®vf we do not choose
to do so. The best to do would be to stay readywiar and yet do all
within reach to ensure that we preclude war, simaedoes not actually
favour mankind. War, including threats to the u$dooce, is a reality
and must therefore be integrated into national l&fistory is replete
with diplomacies to prevent wars, the failures gfl@mnacy to prevent
wars, the actual conduct of war, and also with reffadirected at
establishing lasting peace and order. Thus, thenstahding of thevar
cyclewill evolve a better preparation for a relative lgpb peace.

With special attention on laws of war, the impodarof regulation
cannot be overemphasised. Among others it motivdtesenemy to
observe the same rules; motivates the enemy tcersier; guards
against acts that violate basic tenets of civilisgt protects against
unnecessary suffering; safeguards certain fundahdntman rights;
provides advance notice of the accepted limits aifave; reduces
aggression and makes identification of violationsrenefficient; helps
restore peace; etc.

Since 1945, the United Nations has made a lot fufrtefo prevent
situations that could lead to the disruption of Mgreace and security.
The principle of the peaceful settlement of disputas been reaffirmed
in a number of General Assembly resolutions, inclgdresolutions
2627 (XXV) of 24 October 1970, 2734 (XXV) of 16 Bmuber 1970
and 40/9 of 8 November 1985. It is dealt with coel@nsively in the
Declaration of Principles of International Law cenuing Friendly
Relations and Cooperation among States in accoedaith the Charter
of the United Nations (resolution 2625 (XXV), anhed the section
entitled “The principle that states shall settleithnternational disputes
by peaceful means in such a manner that interradtpaace and security
and justice are not endangered”, as well as invtaeila Declaration on
the Peaceful Settlement of International Disputessdqjution 37/10,
annex), in the Declaration on the Prevention anch@®&l of Disputes
and Situations which may threaten InternationalcBed Security and
on the Role of the United Nations in this fieldspition 43/51, annex)
and in the Declaration on Fact-finding by the Udiléations in the field
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of the maintenance of International Peace and #gc(resolution
46/59, annex).

In spite of the above efforts by the United Natiaohere is the need to
emphasise that the Laws of War should be strengthém ensure that
some nations are not above the provisions thef@ia. various clauses
and resolutions of the Security Council should the&raughly observed

in a manner that nd@ig Nation will influence the choices of other
nations in the hope to achieving specific nationtdrests as against the
broad interest of the entire globe.

5.0 SUMMARY

This section has thoroughly surveyed the Laws of ¥am historical
times. The stage by stage progression of the Lawe¥/ar and the
peculiar characteristics of each epoch were adeljué#teated in this
unit. The operations of theis ad bellumand thejus ad belloat each
point in the history of war. Chronologically, weamined the just war
period, the era of divine justification under thapBcy, the war as a fact
period, the jus contra bellum period, the Post W&klar 1l period and
the periods beyond thas ad belloperiod. Of significant attention was
the shift from the period ofriar as a factwhich inaugurated thgis ad
bello period.

This unit equally gave special focus on the workthe United Nations
in its pursuit of world peace and security. It netem the failures of
previous conventions (the Hague Conventions, thegue of Nations,
and the Kellogg-Briand Pact) which sought to prewearld wars. The
activities of the Security Council and the GeneAalsembly in the
pursuit of global peace are viewed as the hopeddyt's international
system to actualise the vision of world securityhich is first and
foremost anchored on the ban of war, the use optimeiple of peaceful
settlement and also the ban of threat of use ckfor

6.0 TUTOR-MARKED ASSIGNMENT

1. In the history of Laws of War, what are the melraracteristics
of thejus ad bello period?
2. The relative global peace and security in ount@mporary

international system are significantly anchoredtlom initiatives
and operations of the United Nations Security Cdisndo you
believe this assertion?
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1.0 INTRODUCTION

The oceans have long been a critical arena fornatmnal relations.

Before there was air travel and instantaneous camuation, people,

goods, and ideas travelled the world by ship. Femturies a strong
maritime presence—both military and commercial—hasn essential
for states with great power aspirations. Todaynewgh advances in
technology, seaborne commerce remains the linclopinhe global

economy. As the International Maritime Organisati@ports, “more

than 90 percent of global trade is carried by s@éad beyond trade, a
host of other issues, ranging from climate changeenergy to defense
and piracy, ensure that the oceans will hold carsile strategic
interest well into the future.

One of the principal functions of the law of theads to balance the
competing interests arising from different usestlodé sea, such as
navigation, fishing, scientific research and weditgposal. The law of
the sea has developed from customary internatiolaad and
international conventions, some of which codifytonsary international
law. The principal conventions are the four conierd developed at the
First UN Conference on the Law of the Sea in 1958 #the UN
Convention on the Law of the Sea 1982 (UNCLOS),chtentered into
force in 1994. By the time it entered into forceanm of its provisions
had achieved sufficient acceptance to be regardegrenciples of
customary international law.
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2.0 OBJECTIVES

At the end of this unit, you should be able to:

o state the rationale behind the earlier conceptree@fom of the
Seas
o explain the main activities that marked the 196%¢IBration of

Principles Governing the Seabed and Ocean Flooomkythe
Limits of National Jurisdiction

. highlight the major discourses and relevance of thated
Nations Conference on Laws of the Sea |, Il, ahd Il
. state the reasons why the United States’ refuseddept the Part

X1 of the UNCLOS III.
3.0 MAIN CONTENT

3.1 Emergence of the Law of the Sea

Creating an international ocean governance framewas its roots in
sixteenth-century European imperialism. As statexreiasingly
competed for trade routes and territory, two therof ocean use
collided head-on. On one side, Spain and Portuzained national
ownership of vast areas of ocean space, includirgQulf of Mexico
and the entire Atlantic Ocean, which the Catholicu€h declared
should be divided between them. Opposed to thig Wer proponents of
“freedom of the seas,” a theory of vital concerthi® great trading firms
like the Dutch East India Company. Since no natiould really enforce
claims to such enormous areas, and given the néedl the rising
colonial powers to have assured access to thenseas territories, it is
not surprising that the proponents of freedom efdbas, the foremost of
whom was the Dutch jurist Hugo Grotius, emergedniphant. That
concept became the basis of modern ocean law. (eenext three
centuries, the concept of freedom of the seas be@most universally
accepted, subject only to the exception that iraa extending three
miles from the shoreline, or roughly the range rohicannons of the
day, the coastal state was sovereign. Its controlyever, was not
absolute. Vessels of other countries were givenritjet of passage
through the territorial sea so long as such passage‘innocent”—that
is to say, “not prejudicial to the peace, good orde security of the
coastal state.” The nineteenth century witnessesleady increase in
ocean commerce, and freedom of the seas came qoadéied by the
concept of “reasonable” use—basically, respectiferrights of others.

It was during the twentieth century, with its digedes of important
resources, such as oil, and a sharp rise in oceas generally, that the
accepted principles began to erode. Customarydawendent on slow,
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incremental growth, could no longer move fast emoug provide
generally acceptable solutions to new problems.dificeal uses
multiplied. Both the world fish catch and the gréssnage of merchant
ships quadrupled in the twenty-five years from 1850975. However,
the real spur to the seaward expansion of terait@taims had come a
decade earlier with the discovery of oil under toatinental shelf off
the coast of the United States. That led Presitiamty S. Truman in
1945 to proclaim that henceforth the United Stdtad the exclusive
right to explore and exploit the mineral resourckgs continental shelf
beyond the traditional three-mile limit. Unilatemtensions were also
of growing concern to the world’'s major maritimewsss, particularly
the United States and the Soviet Union. As moremark coastal states
started claiming territorial seas broader than eéhneiles (in several
cases, as much as twelve miles, but in some, pkatig in Latin
America, far beyond), the maritime nations feateat their freedom of
navigation on, over, and under critical portionstleé world’s oceans
might be severely curtailed. They were particulaiycerned that they
would lose their high-seas freedoms in the 116tstriacluding those of
Malacca, Dover, Gibraltar, and Hormuz, that, airtim@rrowest point,
were more than six miles but less than twenty-fiouies in width. If
these 116 straits became territorial seas, thes mflennocent passage
would require, for example, that submarines opevat¢he surface, not
submerged, and that over flight by aircraft be poivdd without the
prior consent of the coastal state.

The maritime nations did their best but failed &p ¢hese extensions in
two UN conferences—the first in 1958, and the sdcion1960—the
results of which were never widely accepted. By nhd-1960s, they
were eager to try again, and they lent their wetghthe growing calls
for a new UN conference on the law of the sea. Ttedls were not the
only ones. Many developing nations in the Third Wavere concerned
about preserving international rights to non-livirggources beyond the
limits of national jurisdiction. In 1967, these cenns were crystallised
in a remarkable speech before the General Assemplirvid Pardo,
then the Maltese delegate. Pardo was viewed symipedhly throughout
much of the world when he asked the UN to declaeeseabed and the
ocean floor “underlying the seas beyond the limitgpresent national
jurisdiction” to be “the common heritage of mankKirahd not subject to
appropriation by any nation for its sole use. Tlealis were not the only
ones. Many developing nations in the Third Worldreveoncerned
about preserving international rights to non-liviegources beyond the
limits of national jurisdiction. He urged the creat of a new kind of
international agency that, acting as trustee fdrcalntries, would
assume jurisdiction over the seabed and superveédvelopment and
recovery of its resources “for the benefit of athmkind,” with the net
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proceeds to be used primarily to promote the deveént of the poorer
countries of the world.

Developing countries liked the idea for severakogs. First, since the
value of the resources was then believed to beiderdle, some
thought it would lead to substantial developmendistance for the
poorest countries. Second, it gave developing cmsta chance to
become partners in, rather than subjects of, resoudlevelopment.
Developed countries also liked the prospect oflac®of development
funds that, for once, would not be a direct draintleeir treasuries. The
major maritime countries also saw the idea as tueral vehicle to
finally provide a counterweight to the seaward ewgian of coastal state
jurisdictions.

Whatever the motive, the concept of the common tdpei was
embodied in a “Declaration of Principles Governifhg Sea-bed and
Ocean Floor Beyond the Limits of National Jurisiic;” which was

adopted by the General Assembly by a vote of 1064, the United

States voting in favour and only the Soviet blocstaiming. The

declaration called for the establishment of a negime to oversee
management of this area and to ensure the equighbleng of benefits,
with specific reference to the needs of developrguntries. A

companion resolution called for the convening in739of a

comprehensive conference to cover all ocean issndke international
agenda.

SELF-ASSESSMENT EXERCISE

Discuss the origin of the Laws of the Sea.

3.2 United Nations Conference on Laws of the Sea
(UNCLOS)

UNCLOS, also called the Law of the Sea Conventiothe Law of the
Sea treaty, thus became the international agreethantresulted from
the third United Nations Conference on the Lawha Sea (UNCLOS
[l1), which took place from 1973 through 1982. Itasvthe largest
international conference ever held, with virtuadlyery country in the
world represented, many of them relatively new avith no prior

experience in dealing with ocean issues. Thereavas a subgroup to
look after the interests of fifty-one landlocked geographically
disadvantaged states. In essence, the conferersehaaged with the
formidable task of creating a comprehensive frantewor managing

ocean uses that would be acceptable to the intenahicommunity.
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The Law of the Sea Convention defines the rightsrasponsibilities of
nations in their use of the world's oceans, eshinlg guidelines for
businesses, the environment, and the managementaghe natural
resources. The Convention, concluded in 1982, ceplafour 1958
UNCLOS 1 treaties. We will recall that in 1956, tdeited Nations had
held its first Conference on the Law of the Sea QIS 1) at Geneva,
Switzerland. Subsequently, UNCLOS | resulted in rfoeaties
concluded in 1958:

. Convention on the Territorial Sea and Contiguousi€Zoentry
into force: 10 September 1964.

. Convention on the Continental Shelf, entry intocér10 June
1964.

. Convention on the High Seas, entry into force: 3pt&mber
1962.

. Convention on Fishing and Conservation of Livings®aces of

the High Seas, entry into force: 20 March 1966.

Although UNCLOS | was considered a success, it [gien the
important issue of breadth of territorial waters.

In 1960, the United Nations held the second Conf®eon the Law of
the Sea (“UNCLOS II"); however, the six-week Geneeaference did
not result in any new agreements. Generally spgakdeveloping
nations and third world countries participated oayclients, allies, or
dependents of United States or the Soviet Unioith wo significant
voice of their own.

UNCLOS Il came into force in 1994; a year aftery@na became the
60th state to sign the treaty. The convention thiced a number of
provisions. The most significant issues coveredewsetting limits,
navigation, archipelagic status and transit regjnegslusive economic
zones (EEZs), continental shelf jurisdiction, dessmbed mining, the
exploitation regime, protection of the marine eamment, scientific
research, and settlement of disputes.

The convention set the limit of various areas, mestfrom a carefully

defined baseline. (Normally, a sea baseline folltkes low-water line,

but when the coastline is deeply indented, hagifio islands or is

highly unstable, straight baselines may be usethg @reas are as
follows:

Archipelagic Waters: The convention set the definition of Archipelagic
States in Part IV, which also defines how the statedraw its territorial
borders. A baseline is drawn between the outermposits of the
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outermost islands, subject to these points beifftgcgntly close to one
another. All waters inside this baseline are desigph Archipelagic
Waters The state has full sovereignty over these walés internal
waters), but foreign vessels have right of innocpassage through
archipelagic waters (like territorial waters).

Contiguous Zone:Beyond the 12 nautical mile limit, there is a ferth
12 nautical miles from the territorial sea baselingt, the contiguous
zone, in which a state can continue to enforce lawfour specific
areas: customs, taxation, immigration, and poliytibthe infringement
started within the state's territory or territorialaters, or if this
infringement is about to occur within the state€gitory or territorial
waters. This makes the contiguous zone a hot fdLasea.

Exclusive Economic Zones (EEZs)These extend from the edge of the
territorial sea out to 200 nautical miles (370 kiletres; 230 miles) from
the baseline. Within this area, the coastal naliaa sole exploitation
rights over all natural resources. In casual use térm may include the
territorial sea and even the continental shelf. EBZs were introduced
to halt the increasingly heated clashes over fgshights, although oil
was also becoming important. The success of aha#soil platform in
the Gulf of Mexico in 1947 was soon repeated elsrwlin the world,
and by 1970 it was technically feasible to openateaters 4000 meters
deep. Foreign nations have the freedom of navigatiod over flight,
subject to the regulation of the coastal stateseifp states may also lay
submarine pipes and cables.

Continental Shelf: Baseline, whichever is greater. A state’s contialen
shelf may exceed 200 nautical miles until the redtprolongation ends.
However, it may never exceed 350 nautical mile® (Btometres; 400

miles) from the baseline; or it may never exceed d@utical miles (190
kilometres; 120 miles) beyond the 2,500 meter idobathe line

connecting the depth of 2,500 meters). Coasta¢staave the right to
harvest mineral and non-living material in the sibsf its continental

shelf, to the exclusion of others. Coastal states &ave exclusive
control over living resources “attached” to the tooental shelf, but not
to creatures living in the water column beyond éxelusive economic
zone.

Aside from its provisions defining ocean boundarigse convention
establishes general obligations for safeguardiegnihrine environment
and protecting freedom of scientific research anlifgh seas, and also
creates an innovative legal regime for controllimgneral resource
exploitation in deep seabed areas beyond natiomigldjction, through
an International Seabed Authority and the Commaitdge of mankind
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principle. Landlocked states are given a right afess to and from the
sea, without taxation of traffic through transatss.

SELF-ASSESSMENT EXERCISE

What were the major landmarks of the UNCLOS thatimguished it
from the previous frameworks put in place to gutearpeace and order
on the seas?

3.3 Part Xl and United State’s Interest

Part XI of the UNCLOS Ill provides for a regimeaghg to minerals on
the seabed outside any state's territorial water€BZ (Exclusive
Economic Zones). It established an Internationahab®d Authority
(ISA) to authorise seabed exploration and miningl @ollect and
distribute the seabed mining royalty. However, tbeited States
objected to this provision (Part Xl of the Convend on several
grounds, arguing that the treaty was unfavorabl&nterican economic
and security interests. Due to Part XI, the Unikates refused to ratify
the UNCLOS, although it expressed agreement with rdmaining
provisions of the Convention. To date, 162 coustaaed the European
Community have joined in the Convention.

While the Secretary General of the United Natieteives instruments
of ratification and accession and the UN providagpert for meetings
of states party to the Convention, the UN has mectlioperational role
in the implementation of the Convention. There hswever, a role
played by organisations such as the Internatioraitivhe Organisation,
the International Whaling Commission, and the Imational Seabed
Authority (the latter being established by the Ubih@ention).

On what can be considered the sovereignty froesgwing freedoms of
navigation were paramount, but there were also mbeu of other

objectives, such as threats to fisheries and manem®@mal conservation;
protection of the marine environment, in particuleom the growing

threat of vessel source pollution; and the presienvaof the high-seas
freedom of scientific research. All of these, lfkeedoms of navigation,
were being whittled away by claims of exclusive tcohaccompanying

the many extensions of coastal-state jurisdictibm.strengthen against
these extensions, the convention sought the esatdint of third-party

settlement mechanisms for disputes, particularhsehover boundaries
that were already being exacerbated by new jutisdial claims.

On what can be called the deep-seabed front, tvaethe effort to
create a regime to manage resources beyond najiorsalictions. The
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main U.S. objective was to help create a strorglei organisation that
would be effective against the further-seawardne$adf coastal states.
At the same time, the United States wanted to ensccess to the deep
seabed for U.S.-based companies on reasonable @rdhgonditions
that would offer the prospect of a fair profit imetlight of the technical
difficulties to be surmounted and the large capitakstments required
for development.

How well did the United States fare during the heden years of
negotiations that followed? Most observers belithat, as a whole, the
convention met U.S. objectives reasonably well, nexbough the
Reagan administration, which came to power in 13®hcluded that
defects of the design for a seabed regime wouldepte President
Ronald Reagan from signing the final conventionrt&ely, on the
sovereignty side, the final Convention on the Ladwhe Sea met every
significant U.S. objective.

Most important of all, the breadth of the territdrsea was capped at
twelve miles, while a new transit passage regime evaated that, for all
practical purposes, preserved freedom of navigadiwh over flight of
the international straits. High-seas freedoms vedése preserved in the
three newly created jurisdictional zones beyond thelve-mile
territorial sea: the contiguous zone out to twedoiy- miles, where a
coastal state could enforce customs and immigraéias; the 188-mile
exclusive economic zone (EEZ), which carried theastal state’s
jurisdiction over living and nonliving resourcestdo a total of two
hundred miles; and the new archipelagic zones, whtberwise would
have become internal waters of archipelagic s&ieb as Indonesia and
the Philippines, placing significant restrictions pavigation freedoms
previously enjoyed in these areas. The conventiso a@stablished
procedures for extending coastal-state jurisdictiover areas of
continental shelf beyond two hundred miles.

On the environmental front, the United States st@®veral important
victories. It got the conference to agree to idéiomal standards for
vessel-source pollutionThere would be only one set of standards,
worldwide, with which all vessels would have to gy At the same
time, the conference agreed to maintain the t@auhdi right of port
states to enact and enforce standards higher b@mternational ones
for vessels entering their harbors. That was ingmirto the United
States, since an estimated 90 percent of all stgppif U.S. coasts is on
its way to or from American seaports.

The Reagan administration thought that, by andelatge convention
had gotten it right. Indeed, it later declared tinat United States would
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voluntarily abide by all non-seabed parts of thevemtion. The Reagan
administration’s objections were directed mainlyhegt deep-seabed side
of the negotiations—the design of and the powetsetgiven to the new

regime for governance of the mineral resource regown the area

beyond national jurisdictions. The philosophicajlanent was that the
United States should be able to go where it waaied take what it

wanted on a “first come, first served” basis. Rtest Reagan would

have preferred no regime at all governing the @#onal seabed, but
he realised that this was a fait accompli given ldte stages of the
negotiations. In the end, the Reagan administratieclared it could

accept Part Xl only if certain changes were madgrareas having to

do with matters like technology transfer, and it thunited States

preserved a de facto veto power in the governirgams of the new

authority so that no financial obligations could lmeposed on the

United States without its consent. When these admngere not made
by 1982, the Reagan administration refused to tsigrconvention.

All six of the Reagan administration’s objection®rer fixed to the
satisfaction of the United States in a subsequgitlemental agreement
that was negotiated and signed by most statesudimg the United
States, in 1994. By now, it has been adopted aftedaby most of the
original signatories to the 1982 convention.

Beyond Reagan’s administration, American politicas hgenerally,
continued to intensify efforts on as well as inargie issues relating to
the Laws of the Sea. Presidents, Law makers, drat tdp government
officials have in diverse manners demonstratedr tesire to protect
America’s interests. The United States had objetddtie provisions of
Part XI of the Convention on several grounds, arguhat the treaty
was unfavorable to American economic and secuntgrests. Due to
Part Xl, the United States refused to ratify the @INDS, although it
expressed agreement with the remaining provisidtiseoConvention.
From 1983 to 1990, the United States accepted wtll Hart Xl as
customary international law, while attempting téaish an alternative
regime for exploitation of the minerals of the despabed. An
agreement was made with other seabed mining natodslicenses
were granted to four international consortia. Corently, the
Preparatory Commission was established to preparghe eventual
coming into force of the Convention-recognised rakiby applicants,
sponsored by signatories of the Convention. Overlagtween the two
groups were resolved, but a decline in the demandinerals from the
seabed made the seabed regime significantly |é=sgardg. In addition,
the decline of Socialism and the fall of Communisnthe late 1980s
had removed much of the support for some of theengsontentious Part
Xl provisions.
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In 1990, consultations were begun between sigregoand non-
signatories (including the United States) over tpessibility of

modifying the Convention to allow the industriatiseountries to join
the Convention. The resulting 1994 Agreement onlémentation was
adopted as a binding international Convention. &ndated that key
articles, including those on limitation of seabedoduction and
mandatory technology transfer, would not be applibdt the United
States, if it became a member, would be guaranteexat on the
Council of the International Seabed Authority, dmdlly, that voting

would be done in groups, with each group able txlbldecisions on
substantive matters. The 1994 Agreement also éstebl a Finance
Committee that would originate the financial demis of the Authority,
to which the largest donors would automatically hembers and in
which decisions would be made by consensus.

On February 1, 2011, the Seabed Disputes Chamlibe dhternational
Tribunal for the Law of the Sea (ITLOS) issued alvisory opinion
concerning the legal responsibilities and obligaiof States Parties to
the Convention with respect to the sponsorshipctfiies in the Area
in accordance with Part XI of the Convention anel 1994 Agreement.
The advisory opinion was issued in response tormdbrequest made
by the International Seabed Authority following twaor applications
the Authority's Legal and Technical Commission heckived from the
Republics of Nauru and Tonga regarding proposedites (a plan of
work to explore for polymetallic nodules) to be endken in the Area
by two State-sponsored contractors (Nauru OceanolRess Inc.
(sponsored by the Republic of Nauru) and Tongalfts Mining Ltd.
(sponsored by the Kingdom of Tonga). The advisgmnion set forth
the international legal responsibilities and oltiglas of Sponsoring
States AND the Authority to ensure that sponsoretivides do not
harm the marine environment, consistent with thaliegble provisions
of UNCLOS Part Xl, Authority regulations, ITLOS @&adaw, other
international environmental treaties, and Principte of the UN Rio
Declaration.

On July 29, 1994, President Bill Clinton signed thgreement on the
Implementation of Part XI of the Convention on tlev of the Sea. He
sent the agreement, along with the 1982 conventmithe Senate on
October 7, 1994. The following month, Republicar@veontrol of the
Senate and subsequently there emerged expresdiatissatisfaction
with the handling of the provisions of the conventi which the
Republicans alleged jeopardised US sovereignty.

By the late autumn of 2007, the convention had beca small but
notable issue in the Republican presidential cagmpatenator John
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McCain (R-AZ), who had a decade long history ofmuting the treaty,
changed his position and opposed the conventione@iy 2008, the
heat of the presidential campaign brought progoesthe convention to
a halt. Then, following the election, the Senatdtention was taken by
the growing economic crisis, precluding considerabf the convention
during the lame-duck session. Under Senate rulestiés must be
reconsidered by the SFRC in each new Congress.eVittel committee
must begin the process again, it will be able emdupon the extensive
hearings held in 2003, 2004, and 2007 to infornmést review.

SELF-ASSESSMENT EXERCISE

What was the key ingredient and provisions of tf¢QUOS, which
touched negatively on the US interests on the tifeecseas?

4.0 CONCLUSION

The importance of and large space covered by ths & such that
requires utmost attention. Global governance ofsises and oceans of
this world is a necessity that deserves the comgéiaof all states,
notwithstanding what the specific interest of a@ion might be. From
time past, mankind has endeavored to work out nitgeako evolve a
harmonious relationship with other nations of therld given the
importance of international relations against thgopic tendency
towards isolationist principles, which run counttr international
standards. From the 16th century, intensive omeratat high seas had
resulted to the emergence of various conventiontheruse of the seas,
beginning with the Freedom of the Seas mantra.

It is indeed imperative to opine that any opinitvaigcneled towards lack
of submission to generally accepted resolutionghenmanagement of
sea resources will spell doom for the ultimate e$o achieve the
measure of peace and security envisioned throughntbdalities of

international law. Laws of the Sea are an integratiule in the entire
system of international law and should be viewethwsome modicum

of solemnity and commitment in the interest of all.

5.0 SUMMARY

Laws of the Sea are an integral part of internalidaw. Its provisions
have been a major preoccupation of most stategcedly the marine
nations. During the 16th century, the major Europeations, driven by
uncontrolled commercial interests had begun to eepee major
confrontations with regards to gaining access asd & the use of
international seas. By way of reconciliation, tdea of Freedom of the
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Seas became operational. However, with the passadame, other
interests began to emerge. The United States’ conme the use and
management of the sea had grown and shortly aftdsvaecame
dominant, particularly from the late 20th century.

Besides the Freedom of the Sea theory, other impbrtoncepts
designed to control activities on the world’'s oceamclude the
UNCLOS 1 treaties of 1958, the UNCLOS Il treatids1860, 1967
Declaration of Principles Governing the Seabed &wkan Floor
beyond the Limits of National Jurisdiction, and thRCLOS lll treaties

of 1982, which came into force in 1994. In spitegoéat challenges,
chiefly from the United States, the United Natiomas extensively
worked hard to ensure aven useof the ocean resources through the
establishment of an international sea managemeahy bwat would be
responsible to the United Nations.

6.0 TUTOR-MARKED ASSIGNMENT

1. Why is the UNCLOS Il unique?

2. What was United States’ objection with regaa¢he Part XI of
the UNCLOS 111?

3. What law of the sea was generally acceptedngduthe 16th
century?

7.0 REFERENCE/FURTHER READING
Lawrence, A. K.What goes around comes around: How UNCLOS

Ratification Will Herald Europe’s PrecautionaryriRciple as
U.S. Law
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1.0 INTRODUCTION

We have established the importance of internatitava$ to nature and
the environment. In line with this discussion, thimit treats
environmental laws guiding the outer space, its ersinip and use by
the international community. The discussion alswecs rules of
engagement in air transportation, states’ rightadtvities within the
lower reaches of a state and the outer space.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

o identify outer space laws and its usefulness ttestan their
activities outside a state’s atmospheric reach

o explain the limits under which international redidas can
prevent a state’s activities on air

o state the importance of outer space laws to thessta

3.0 MAIN CONTENT

3.1 Sovereignty above State Territory

A State has sovereignty in international law abawxe below its land.
According to international law principle, whoevewrs the land, owns
the space above it to infinity and the space beldvis allows a State to
use its own airspace and that of the high seanduthat of another
State without permission.
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The development of aircraft in the early "™2@entury added new
dimension to the regulations of airspace in stateraction with one

another. This is because; war planes and fighteradis can be used for
surveillance as well as bombings during wars dsiféfrom the regular

peaceful use of the airspace for mere transpontgiimposes.

The revolving nature of the earth and manning ohéam in outer space
by developed countries that have had no negatipéigations on States
sovereignty in the outer space limits States’ aintfhis places some
limit to State’s control of its outer space. Ditfat distances have been
suggested as the upper limits of a state sovekeighnt aircraft can
reach a height of about 20 km although the greaesbdynamic is
about 40 km. the X-15 possesses characteristi¢t®tf air and space
craft and can ascend to a height of about 75 km.

Another view is that sovereignty extends as higlamsircraft can fly
and the next and the next 480 km is a contiguouns zath the right of
innocent passage for all other states using noitanyil aircraft. The
distance beyond is outer space free to all othateSt It is also
suggested that the sovereignty should extend tothest height that an
object is required to circle the earth and thdtaaveen 100 km and 160
km.

Therefore, state sovereignty is recognised overldiver limits of the

atmosphere including the areas where conventidighit§ are possible.
The region of outer space, where objects circleeidugh is open to all
states. However, States sovereignty would pelsyond the lower
reaches if the activities in the outer space haweweyhuman security
breaches on the State or human welfare.

SELF-ASSESSMENT EXERCISE

1. State the conditions for the regulation and contfothe outer
space by states according to international law.

3.2 The Regulation and Protection of Air Transport

The Paris Conference of 1919 on Air transport meitéd thead coelum
principle, doctrine of absolute sovereignty abov8tate’s sovereignty
and distinguished between scheduled and non-sdagkdights. It made
provision as well for the registration of aircreweertificates of
airworthiness, aircraft licenses, rule of traffrecdaso on.

There was also the Havana Convention of 1928. Hewewil aviation
today is regulated mainly by the Chicago Conventdrl944 which
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reaffirms State’s sovereignty over airspace buate® rights and duties
for member-states in air transportation. The Cohwarestablished the
regulations for air navigation and transportatioa well as the

International Civil Aviation Organisation (ICAO) tadminister the

rules. This convention adopted two out of the fiveedom of air

advocated by the United States including:

1. Freedom to fly across Grantor State without landing
2. Freedom to land for non-traffic purposes such &sefimg and
repairs

These two being transit rights while the next thaee traffic rights but
were not adopted.

3. Freedom to carry passengers, cargo, and mail frmmGrantee
State to the Grantor State.

4. Freedom to carry passengers, cargo and mail franGtantee
State to the Grantee State.

5. Freedom to carry passengers, cargo and mail franGtantee

and the Grantor States as well as from or to tBiates on the
same route which may be intermediate or beyond.

Other regulations and convention also provides gotsdin airspace
travels including provision for what is expected aircrew and
prevention of crimes such as bombings, hijackingysmon. There is the
Tokyo Convention on offences and other acts corechitbon Board
Aircraft 1963, Hague Convention for the SuppressainUnlawful
Seizure of Aircraft 1970 and the International Cemvon against the
taking of Hostages 1979 among others. In all os¢hea State uses
reasonable force against aircraft that breachesow®reignty such as
ordering it to land but every state tries to safgduhe safety of lives
and the aircraft in air transportation regulations.

SELF-ASSESSMENT EXERCISE

Clearly state and explain the provisions of thec@po convention of
1928 and relate these provisions to air transportaegulations today.

3.3 Outer Space

From the foregoing, it could be seen that the osfeace is full of

activities. It is the responsibility of states anternational organisations
to protect the outer space. The United Nations @¢ressembly passed
a number of resolutions calling for non-militarisat peaceful uses and
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international cooperation in space exploration atiter relationship in
the outer space.

The Nuclear Test Ban Treaty of 1963 prohibits thel@sion of nuclear
weapons in outer space or anywhere else if it walise radioactive
debris outside the territory of the State exploding

The Treaty on the Principles Governing the Actastiof States in the
Exploration and Use of Outer Space, including theoh and other
Celestial Bodies 1967 restrict the use of outercspa peaceful uses
only. It prohibits the appropriation of celestiadies by any means and
entrenches the freedom of scientific investigatmxploration and use.
There is also the United Nations Convention onrhr@gonal Liability
for Damage caused by Space Objects 1972 concefomgnstance
satellites installation in the outer space. Undeis tconvention, a
launching state launches and is responsible for phgment of
compensation for damage caused by the space amjeeiarth or to
aircraft in flight.

These regulations find expression in the United idWat General
Assembly Resolution 1721 A (xvi) 1961 which asséntt international
law applies to outer space and that “Outer SpadeCaiestial Bodies
are ...not subject to national appropriation”.

SELF-ASSESSMENT EXERCISE
How influential is the United Nations in the regiga of Outer Space?
4.0 CONCLUSION

There are more conventions and protocols intendedepve the outer
space and activities thereof. It is expected thatobliging to these

regulations development and advancement in statdw/ities and uses
of objects in the space will not have negative egagnces on states in
the relations with one another. It could be seemdwer that most of the
conventions help to promote a mastery of the ogpece by developed
countries.

5.0 SUMMARY
The above identified few of the conventions onesgatontrol of the
outer space. It showed the rights and sovereights etate over the

outer space above it and regulations for air trartapon, that has
become a veritable tool or relationship among stdteended by stating
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the importance of the United Nations provision ireyenting the
appropriation of the outer space.

6.0 TUTOR-MARKED ASSIGNMENT

1. How effective are outer space regulations to statd®se
technological advancements can manipulate outeedpaits set
by international conventions?

2. How true is the assertion that international regoies in the
outer space help promote developed countries srggriin
International Law?

7.0 REFERENCES/FURTHER READING
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1.0 INTRODUCTION

The environment is a very crucial part of nature anheritage from
which man derives survival. Human activities on émyironment have
had significant consequences both positively arghtreely on the lives
of man at the moment, the environment and futureeggions. In a bid
to regulate human beings reliance on the envirobmeeveral
regulations have been reached at internationalecentes that have
today formed part of international law by whichtesasomehow tacitly
operate. This unit examines the Stockholm confergeRto de Janeiro
Conference and the Kyoto Protocol among many othirnational
environmental regulations.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

J state why there are international regulations amaslon the
environment

J identify some international laws of the environment

o outline the importance of these laws.

3.0 MAIN CONTENT
3.1 Stockholm Conference of 1962
The United Nations Conference on the Human Enviemnlso

known as the Stockholm Conference) was an internaticonference
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convened undddnited Nationsauspices held in
Stockholm Swederfrom June 5-16, 1972. It was the UN's first major
conference on international environmental issued, marked a turning
point in the development of international enviromag politics.

Being the precursor to the 1992United Nations E&ummit in Rio de

Janeiro, Brazil, the meeting agreed upon a Deataratontaining 26
principles concerning the environment and develagnman Action Plan
with 109 recommendations, and a Resolution. Mariew® the most
important result of the conference was the prededenset for

international cooperation in addressing environledégradation. The
nations attending agreed that they shared resphiysior the quality of

the environment, particularly the oceans and thesaphere, and they
signed a declaration of principles, after extensimegotiations,

concerning their obligations. The conference alsopraved an

environmental fund and an action programme, whigtolved 200

specific recommendations for addressing such pnobleas global
climatic change, marine pollution, population growthe dumping of
toxic wastes, and the preservation of biodiversify. permanent
environmental unit was established for coordinatihgse and other
international efforts on behalf of the environmehg organisation that
became the United Nations Environmental Programmas wrmally

approved by the General Assembly later that sanae gead its base
established in Nairobi, Kenya. This organisations haot only

coordinated action but monitored research, coltgctind disseminating
information, and it has played an ongoing role meinational

negotiations about environmental issues.

The conference, and more importantly the scientifenferences
preceding it, had a real impact on the environnieptdicies, for
instance, th&uropean Communitfthat later became tHeuropean
Union) in 1973, created the Environmental and ConsunteteEtion
Directorate, and composed the first Environmentetioch Program. In
addition, the conference sensitised the globe enirtiportance of the
environment leading to increased interest and rekeaollaboration
which for instance paved the way for further untierding of
environmental issues like global warming, which Had to such
agreements as theyoto Protocol

SELF-ASSESSMENT EXERCISE

What are the main contributions of the Stockholmfecence of 1972 to
International law especially those concerning thh@renment?

124



INR 331 MODUBE

3.2 Rio de Janeiro Conference of 1992

The Earth Summit in Rio de Janeiro was unprecedeftte a United

Nations conference, in terms of both its size ane $cope of its
concerns. Twenty years after the first global emvwinent conference in
Stockholm, the UN sought to help Governments r&th&conomic

development and find ways to halt the destructidnireeplaceable

natural resources and pollution of the planet. Hedsl of thousands of
people from all walks of life were drawn into theoRorocess. They
persuaded their leaders to go to Rio and join atlépns in making the
difficult decisions needed to ensure a healthy gtldar generations to
come.

The conference focuses on the review of four keyasareas including:

1. Patterns of production, particularly the production toxic
components, such as lead in gasoline, or poisonaiste — are
being scrutinised in a systematic manner by the BN
Governments alike;

2. Alternative sources of energy are being soughepdace the use
of fossil fuels which are linked to global climateange;

3. New reliance on public transportation systems isindge
emphasised in order to reduce vehicle emissionsgesiion in
cities and the health problems caused by pollutedrad smog;
and

4. Greater awareness of and concern over the growdargisy of
water.

At the end, the Earth Summit as the Rio Conferén&aown resulted in
the following documents:

1. Rio Declaration on Environment and Development
2. Agenda 21
3. Forest Principles

Moreover, two important legally binding agreemewsre opened for
signature:

1. Convention on Biological Diversity
2. United Nations Framework Convention on Climate
Change (UNFCCC).

The Earth Summit influenced all subsequent UN a@mfees, which
have examined the relationship between human rigbgsulation, social
development, women and human settlements and tredl rfer
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environmentally sustainable development. The Wd&hference on
Human Rights, held in Vienna in 1993, for exampladerscored the
right of people to a healthy environment and thyhtrito development,
controversial demands that had met with resistfrmca some member
States until Rio Summit.

SELF-ASSESSMENT EXERCISE

State clearly the provisions of Agenda 21 and itgpdcts on the
international environmental protection.

3.3 Kyoto Protocol of 1996

The Kyoto Protocol is grotocolto theUnited Nations Framework
Convention on Climate Chand&gNFCCC), aimed at fightinglobal

warming arising from human industrial activities. The UNEC is an

internationakenvironmentatreatywith the goal of achieving the
stabilisation ofgreenhouse gancentrations in thamospherat a

level that would prevent dangerous anthropogerigrfierence with the
climate system.

The major feature of the Kyoto Protocol is thatdts binding targets for
37 industrialised countries and the European conitpndar reducing
greenhouse gas (GHG) emissions. This amounts tavarage of five
per cent against 1990 levels over the five-yearoge2008-2012. The
major distinction between the Protocol and the @oition is that while
the Convention encouragaddustrialised countries to stabilise GHG
emissions, the Protocol commits them to do so.

Under the Protocol, countries’ actual emissionsehe be monitored
and precise records have to be kept of the traale®d out. Theeqistry
systems track and record transactions by Partideruhe mechanisms.
The UN Climate Change Secretariat, based in Borermany, keeps
aninternational transaction lag verify that transactions are consistent
with the rules of the Protocol. Reporting is doryeRarties by way of
submitting annual emission inventories and natiagegalbrts under the
Protocol at regular intervals. @ompliancesystem ensures that Parties
are meeting their commitments and helps them to t nteeir
commitments if they have problems doing so.

The Kyoto Protocol, like the Convention, is alsosideed to assist
countries in adapting to the adverse effects ofmale change. It
facilitates the development and deployment of teqphes that can help
increase resilience to the impacts of climate ckaniheAdaptation

Fundwas established to finance adaptation projectspgogrammes in
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developing countries that are Parties to the Kyratocol. The Fund is
financed mainly with a share of proceeds from CDMgjgct activities.
The major challenges to the reduction of GHG renth& developed
countries led by the United States that has reftisexign the Protocol
into law because it argues over 80 per cent ofritbhst populous people
in the world are not parties to the Protocol. Adwog to former US
President George Bush the Protocol “exempts 80%hef world,
including major population centers such as Chind &mdia, from
compliance, and would cause serious harm to thestifhiomy”. The
protection of their economy weakens therefore tifiecveness of the
Protocol just as their neglect of other internagidaw has rendered such
laws impotent.

SELF-ASSESSMENT EXERCISE

In the face of states agitation for economic dgwelent and prosperity,
can the Kyoto Protocol reduce global warming?

4.0 CONCLUSION

From the foregoing, the environmental laws are mamy states
continue to hold international conferences to ainthe spate of
harmful activities to the human environment.

5.0 SUMMARY

The above had taken a look at some environmentat lan the
protection of the environment. It states how imaottit is for states to
work together if these laws are to make meaningfybact on the
environment as individual interests have negatiaplications for the
enforcement and preservation of these laws.

6.0 TUTOR-MARKED ASSIGNMENT

1. What are the contributions of international envimamtal laws on
international law?

2. Identify the strengths and weaknesses of internatio
environmental laws on States.

7.0 REFERENCES/FURTHER READING
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1.0 INTRODUCTION

The general aim of this module is to identify hoarywkey concepts are
applied by states in their interaction with onetaeo. By so doing, you
will have a better understanding of these concaptaell as understand
the politics involved in state interaction with oamother so as to use
these concepts appropriately and in future analysisaddition, this
module points out the relevance of these conceptdhdw states
politicise international law to favour their intsts.

This module is made up of four units comprising aapts like
sovereignty, state jurisdiction, state respongibiland nationalism in
international law. One of the key concepts in eamgorary
international law and in fact international relasois sovereignty.
Though, it is a concept that relates to state’sogeition in the
international system, especially because it grardgate the recognition
to become a member of an international organisatios a concept that
has been increasing challenged by the emergenoewefactors in the
international system. We therefore, in this unikaraine the various
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definitions of sovereignty by scholars with the aofhenhancing our
understanding of the concept and using such uradelistg to explain
the importance of sovereignty to states in theawmipbrary international
system.

20 OBJECTIVES

At the end of this unit, you should be able to:

o define sovereignty from different perspectives ohdars and
international organisations

o explain the evolution of sovereignty and how aestan acquire
sovereignty

. state how a state can lose sovereignty

. determine the relevance of sovereignty in relatmthe desire to

acquire sovereignty by states in the contemporatgrmational
system where the concept has been seriously chatlen

3.0 MAIN CONTENT
3.1 What is Sovereignty?

In its simplest meaning, it is the right of a stademake and enforce
laws within its territory without external influeac Traditionally, it is
the right in the authority found in the ruler oube subjects. From the
writings of Socrates to Thomas Hobbes have sovefeigeen reckoned
with. Though largely defined in absolute terms esly in the work of
Jean Bodin, six books of the commonwealth in 15B6din sees
sovereignty as a political doctrine that is botlsabte and indivisible.
According to this doctrine, in every state therestrioe one person (or
one defined group of people) who has all the powessessary to
govern the community without external influence,dawho is its
sovereign. Sovereignty cannot be divisible betwedferent people
rather, as was the case in théhlﬁntury; it resides in the monarch or
leader of the state.

Sovereignty is the supreme, absolute, and uncdeibtel power by
which any independent state is governed; suprenligcpb authority;

the supreme will; paramount control of the constitu and frame of
government and its administration; the self-suéfintisource of political
power, from which all specific political powers amerived; the
international independence of a state, combinel thg right and power
of regulating its internal affairs without foreigiictation.
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At least, sovereignty can be defined in thirteeysvd hey include:

Sovereignty as a personalised monarch (real alised);

Sovereignty as a symbol for absolute, unlimitedticror power;

Sovereignty as a symbol of political legitimacy;

Sovereignty as a symbol of political authority;

Sovereignty as a symbol of self-determined, nationa

independence;

Sovereignty as a symbol of governance and constiaitorder;

Sovereignty as a criterion of jurisprudential vatidn of all law

(grundnorm, rule of recognition, sovereign);

8. Sovereignty as a symbol of the juridical persopalit Sovereign
Equality;

9. Sovereignty as a symbol of recognition;

10. Sovereignty as a formal unit of legal system;

11. Sovereignty as a symbol of powers, immunities,rosilpges;

12. Sovereignty as a symbol of jurisdictional competete make
and/or apply law; and

13. Sovereignty as a symbol of basic governance compiete

(constitutive process).

aghrownE

N o

An important meaning associated with the conceptso¥ereignty
identifies it with ultimate, effective political peer. It has also been
identified with the nature of law itself, the redece to power and
political culture.

Today and particularly from the period of enlightent, this concept
has been interpreted to mean the power of a stega shared by the
powers that make, enforce and interpret laws ircthuntry i.e. arms that
make up government comprising the legislature, @txee and judiciary.

There are two main features of sovereignty:

(@) Separateness; and
(b) Supremacy

By separateness, a sovereign state is no longartaopanother entity
either as a colony or annex. Therefore, all cobmieased to be part of
the metropolis as soon as the power to make anoranits laws is
transferred after independence. This power Kosdso got after it was
been recognised by the United Nations in 2000. @aive still part of
the People’s Republic of China (PRC) and cannatckovereignty like
other countries in the world. The second imporfant if supremacy. A
state is supremely sovereign, in as much as, it rnake laws and
enforce it using the powerful organs in the stat¢hout external
interference within its territory.
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SELF-ASSESSMENT EXERCISE

Compare and contrast the salient differences betvlez old definition
of sovereignty and the modern definition of the aapts following
writings of scholars from Bodin till the 2Tentury.

3.2 How doesa State Acquire Sovereignty?
A state can acquire sovereignty through three magys. They include

(@) Peaceful and formal means through independence: This happens
when a state that was a colony becomes indepeaddracquires
sovereign status from its former colonial mastesariples of this
kind of sovereign states include Nigeria in 196@jid in 1947,
and Ghana in 1957. All of these states acquire peddence
through a constitutional formal process that iscepded by
conferences and agreed date of withdrawal.

(b)  Forceful war of secession: a state can also acquire sovereignty by
successfully fighting a secession war. This usuadigurs when a
state is made up of multiple ethnic groups or mesitigat have
divergent views about the existence of the staktes $hould be
contrasted with devolution and confederation, wlkeeenational
power gives some form of control to regional groopgpowers.
In the case of forceful secession, the breakawaig(s) acquire
independent and equal status at the internati@val las the old
state. While the attempt by the eastern part ofehBg to
breakaway and form the Biafra republic in 1967¢ef@jl Croatia,
Slovenia, Bosnia and Herzegovina, Montenegro, Maciadand
Serbia were the sovereign states that emerged tinenformer
Yugoslavia.

(c) International creation of sovereign states as aglrecognition
by other states and international organisatiorséate can acquire
sovereignty through recognition by other states iaternational
organisations in the international system. Somestaere never
colonised while they were also never part of a wsdeereign
entity before they acquire such sovereign statusantples
include the creation of Liberia in 1822 and Isiael947 with the
support of the United States and Western Europerecmhnised
by the international system.

SELF-ASSESSMENT EXERCISE
Using concrete examples, discuss ways through whicktate can

acquire sovereignty and recognised by other siatdélse international
system?
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3.3 How does a State L ose Sovereignty?

Just as states acquire sovereignty and becometadadato international
relations, they can also loose sovereignty andafgbear’ from the
international system. There are two ways of losiogereignty:

(@) Voluntary loss: A state can lose its sovereignty voluntarily when
it decides to join with another state to form a enéwrmidable
state. A classical example remains the emergencBanfania
from Tanganyika and Zanzibar in 1964. Both forméates
voluntary gave up their sovereignty to form a sengbuntry.

(b)  Forceful annexation: A state can also lose its sovereignty through
forceful annexation by other state(s). Althouglpractice usually
condemned by states and against international $aates lose
sovereignty when they are being overrun by anopieverful
state. In international relations, the forceful exation of Kuwait
by Iraq failed in the 1991 Persian Gulf War. Haallisucceeded,
Kuwait would have ceased to enjoy sovereignty as an
independent entity free from external influence aodtrol.

SELF-ASSESSMENT EXERCISE

Discuss the circumstances (actors and factorspsuding the failure of
Iraqg to hijack the sovereignty of Kuwait in 1989.

34 The Relevance of Sovereignty in Contemporary
International Law?

As a very important and useful concept in Inteoral law and
relations, sovereignty of states is also being ttyrednallenged by both
emerging actors and weaknesses in state existantte iinternational
system. Those that challenge the power and existehstates do so
largely due to their contributions to what is cdllmternational law.
Actors particularly have emerged in internationalations that have
more relevance than states. They include:

(@) International Organisations or Ingtitutions. They are very
influential because of their roles in the recogmitiof a state’s
sovereignty and the role they play in setting iméional agendas
and laws. Every nations needs to gain acceptancdeha United
Nations for its sovereignty to be acknowledged Uy t
international system. Other international orgafmset for
instance the World Bank, African Union among otheso have
towering influence on states.

(b)  Multinational Corporations (MNCs): MNCs wield influence over
states due to their enormous wealth and geogrdpbmaad
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around the world. The top ten biggest MNCs are viddially
richer than most counties in Africa and other depglg
countries in terms of their total revenue and antyts national
income.

(c) Non-Governmental Organisations (NGOs): NGOs also play
prominent role that challenge state’s sovereigntgyantemporary
international system.

(d) Individuals: a good number of influential individuals now also
determine what is acceptable or otherwise in thiermational
system. Some of these individuals also have a latgeber of
followers that states cannot, at times, contraividuals like Bill
Gates and Nelson Mandela have high influence alstates in
international matters.

However, this should not in any way be understadaking states
sovereignty completely irrelevant. States sovetgigs crucial for
many reasons some of which include that:

(@ Only states can form and be members of interndtiona
organisations like the United Nations

(b) State can determine the fate and existence of MMCteir
countries through legislation and regulations

(© The regular quest and agitation for sovereigntjtresses the
point of its importance. If sovereignty is irrelenathen Israel
and Palestine would not have been at war with eglcér since
1948.

SELF-ASSESSMENT EXERCISE

Writing from the background that sovereignty iselevant in
contemporary international law and relations, stite relevance of
sovereignty to states.

4.0 CONCLUSION

What the above has done is to analyse sovereigntyternational law.
It is a concept that defines both the power ofstia¢e over and above its
citizens and a standard for the understanding ®fettjuality of states.
Any state that wants to be recognised as trulypeddent and part of
the international system must be sovereign i.earse@ and supreme and
having a defined territory. This principle, stakese preserved since the
treaty of West Phalia in 1648.
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50 SUMMARY

The above states the meanings and importance odresgnty in
contemporary international law. It shows that sa@n acquire and loss
sovereignty by various means and given certainofactHowever, as
challenging as the concept has been in interndtiama given the rise
of MNCs, NGOs and powerful international organisas and
individuals, the concept remains a highly coveted by states.

6.0 TUTOR-MARKED ASSIGNMENT

1. How relevant is sovereignty in contemporaryetinational law
and state relationship?
2. If states can acquire sovereignty, they capo hise it; explain

how with appropriate examples.
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1.0 INTRODUCTION

The concept of jurisdiction is integral to the smignty of States and is
fundamental to the functioning of the internatiotegal system. This
unit addresses the authority of a state over nlatuma juristic persons
and property within it. It examines the power dftate to try cases that
involve areas that concerns its jurisdiction.

20 OBJECTIVES

At the end of this unit, you should be able to:

o define jurisdiction

o discuss the right of a State to try nationals omsues that
concern its territory, treasures and powers

o state the classifications of jurisdiction

o outline the differences between jurisdiction andflict of law or

private international law.
3.0 MAIN CONTENT

3.1 What isJurisdiction in International Law?

According to Umozurike, Jurisdiction in Internatanlaw is the
authority a state exercise over natural and jarigérsons and property
within it. It concerns mostly the exercise of thiswver on state territory
or quasi-territory but some states exercise somgsure of jurisdiction
exterritorialy especially when the acts performethin or outside the
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territory or quasi-territory have harmful conseques therein. In this
light, jurisdiction is a positive consequence ofe@ignty.

According to the Princeton University Program inwLand Public
Affairs, the fundamental principles of universaligdiction include:

1. Criminal jurisdiction based solely on the naturetbé crime,
without regard to where the crime was committed, rtationality
of the alleged or convicted perpetrator, the naiion of the
victim, or any other connection to the state exang such
jurisdiction.

2. Universal jurisdiction may be exercised by a corapetand
ordinary judicial body of any state in order to &yperson duly
accused of committing serious crimes under int@nat law as
specified in Principle 2(1), provided the persomissent before
such judicial body.

3. A state may rely on universal jurisdiction as aibdsr seeking
the extradition of a person accused or convictedoofimitting a
serious crime under international law as specifredPrinciple
2(1) provided that it has established a prima fa@se of the
person's guilt and that the person sought to bedixed will be
tried or the punishment carried out in accordancégh w
international norms and standards on the proteatibmuman
rights in the context of criminal proceedings.

4. In exercising universal jurisdiction or in relyingpon universal
jurisdiction as a basis for seeking extraditionstate and its
judicial organs shall observe international duecpss norms
including but not limited to those involving theghits of the
accused and victims, the fairness of the procesdiagd the
independence and impartiality of the judiciary ¢eafter
referred to as “international due process norms”).

5. A state shall exercise universal jurisdiction iroddaith and in
accordance with its rights and obligations undeerimational law.
Jurisdiction in international law is different frothe municipal
meaning of jurisdiction which states the power oftaurt to
entertain a case i.e. not all can be entertainddevarious courts
of the land.

Jurisdiction can be exclusive i.e. where a singgg¢esexercises control
over a territorial jurisdiction or concurrent whemere than one state
can exercise its authority over a territorial jdrction as in the case of
pirates.

SELF-ASSESSMENT EXERCISE

1. What is Jurisdiction in International Law?
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3.2 Classfications of Jurisdiction

There are many classifications of jurisdiction. Awding to Levi,
jurisdiction can be classified into:

Temporal: the time a state acquires or loses palispn

Spatial: the physical area over which a state hasdiction over
persons, things and transactions.

Personal: the natural and jurisdictional personsr avhich a state has
competence.

Material: relating to the subject matter of jursithn

For the American Re-statement of the Law, jurisdictan be classified
into three categories:

1. Jurisdiction to Prescribe: the power to make laysdgislation,
executive act, administrative rule, regulation etedmination of
court.

2. Jurisdiction to adjudicate: this refers to the sagbpn of persons
and things in both civil and criminal matter to gcess of the
courts and administrative tribunals.

3. Jurisdiction to enforce whether in judicial or nohcial action,
the use of resources of government to introducecampel
compliance with the law.

There are other classifications of Jurisdictioduding the following:

Personal and territorial or quasi-territorial
Ordinary and extraordinary

Limited and Unlimited

Potential and actual

PwhpE

SELF-ASSESSMENT EXERCISE

Discuss in details five classifications of jurisibe

3.3 International Criminal Jurisdiction

The international criminal jurisdiction gives théate the power to
prosecute offenders on crimes that are intringicatbntrary to
international law irrespective of nationality onrteory of the crime.

Piracy, slavery, war crimes are few instances ef ¢hmes within a
state’s jurisdiction to punish offenders.
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On piracy for instance, this offence was codifiedhe 1958 Convention
on the Law of the Sea and 1982 UN Convention onlaheof the Sea
which defines it as an illegal act of violence coitbeal by the crew or
passengers of the crew or passengers of a privgppeos aircraft on
another ship or aircraft on the high seas.

Various offences fall under the international cnalijurisdiction apart
from the few mentioned above. There are internatianstitutions
established to try offenders found guilty of thesenes since 1946
starting with the London Agreement that gave bidlthe establishment
of an International Military Tribunal by France, UKISA, and defunct
USSR to try the Nazi leaders for crimes againsceeand humanity.
Other tribunal and international criminal courtvé@deen established to
try cases of abuse in various inhuman treatmermigbeted by humans
on fellow human during and after warfare.

SELF-ASSESSMENT EXERCISE

Identify some international criminal cases and hbey are handled in
international law.

3.4 Immunity from Jurisdiction

As states and international institutions or tridgnaationals to its
jurisdiction in trials on crimes against humanisgme certain persons
and institutions enjoy immunity from the jurisdami of foreign
municipal courts. These states and individualsuthei

A foreign State

Foreign head of State

Diplomatic agents

Consular and international institutions

Agents of Consuls and International Institutions

SAREa A

However immunity to trial jurisdiction may be exteg if any of the
following happens:

1. When a foreign state or foreign head of state sigeplaintiff,
immunity will not avail for a counterclaim or setfarising from
the same dispute.

2. Issues and suits relating to land within the juosdn, not being
land on which the foreign mission is establishesl raot affected
by a claim of immunity.

3. Where the proceedings relate to the acquisitionpafperty
through succession or gift affecting movable or ovable

property.
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4, In a representative action such as debenture Isldetions.
5. Winding-up process where a foreign head of statmember of
the diplomatic mission claims an interest.

SELF-ASSESSMENT EXERCISE

State and explain five major reasons why some iddais are exempted
from prosecution in international law.

4.0 CONCLUSION

The jurisdiction of a state over its citizens aratunal resources is
intended to curtail the excesses of the nationéla state within and
outside its territory so as to allow for a peacefavironment. The
international community is also interested in cheakng humans’
inhuman treatment to one another.

50 SUMMARY

The above looked at the meaning of jurisdictioreamines its various
classifications. It identified the creation of imational criminal
jurisdiction in the management of inhuman treatmeihbne another
given the difficulty in the regulation of some cem by the state
singularly.

6.0 TUTOR-MARKED ASSIGNMENT
From a historic point of view, can internationafoef to prevent crimes

against humanity end inhuman treatment in the coptzary
international system?

7.0 REFERENCESFURTHER READING
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1.0 INTRODUCTION

This unit addresses the role of states in intesnatirelations involving

acts that violates international law. By lookingthé world today, it

becomes clear that a large number of states aeategtly violating their

international obligations. Since there is no inédional police, states at
times act as if they are above the law. Under Wdgdl principles can a
state be held responsible for breaching internatitaw, and what are
the consequences for failing to live up to its oespbility?

The basic principle of “state responsibility” int@énnational law provides
that any state that violates its international gditions must be held
accountable for its acts. More concretely, the awotiof state

responsibility means that states, which do noteefstheir international
duties, are responsible to immediately stop théagal actions, and
make reparations to the injured.

20 OBJECTIVES

At the end of this unit, you should be able to:

o define state responsibility

o mention some activities by states that violaterimdagonal law

o list the roles of third party states and the inddional institutions
in mediating violations by states

. discuss how weak or strong the international lawnishecking

States’ excesses.
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3.0 MAIN CONTENT

3.1 What is State Responsibility?

Basically, international responsibility results froan internationally
wrongful act which may be committed by a Statedlliyeor by persons
and entities whose claims it can espouse at thernational level,
including persons placed under its diplomatic prios.

State responsibility in international law providdsat any state that
violates its international obligations must be halttountable for its
acts. More concretely, the notion of state respgmiityi means that
states, which do not respect their internationaiegyu are responsible to
immediately stop their illegal actions, and mak@arations to the
injured.

The laws of state responsibility are the principi@serning when and
how state is held responsible for a breach of grnational obligation.
They establish the conditions for an act to quaéfy internationally
wrongful, the circumstances under which actionsofficials, private

individuals and other entities may be attributedthie state, general
defenses to liability and the consequences ofliigbi

This is a fundamental principle, which forms paft international
customary law, and is binding upon all states. fiies on state
responsibility do not specify the content of a etabbligations under
international law, for example that torture is fidden, or that a state
must provide medical services to the civiian peagion. These
obligations are specified in nhumerous internatidaal treaties and in
international customary law. The rules on stateaasibility merely
identify when a state can be held responsible falating those
obligations, and what are the consequences if il feo fulfill its
responsibility.

The draft Convention on State responsibility pragtucby the

International Law Commission (ILC) in 2001 recogrsghat a serious
breach of an obligation essential for the mainteraof international

community is a crime provided it is so recognisgdtlie international

community as a whole.

If a state violates international law it is respbfesto immediately cease
the unlawful conduct, and offer appropriate guaastthat it will not
repeat the illegal actions in the future. The std$e has a responsibility
to make full reparations for the injury caused,ludang both material
and moral damages.
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States have legal responsibilities both towardsestand individuals
according to different sources of international .la®tates, other
international entities and individuals enjoy riglatsd duties given to
them by international law. When states violate rtheiternational
obligations they may cause harm both to other stael to individuals.
Therefore states have responsibilities:

1. Towards their own citizens, and people under their
jurisdiction, based on human rights law.

2. Towards civilians, including occupied people, asllwas
combatants of the other party, during armed casfliander
international humanitarian law (IHL).

3. Towards other states, or international organisatit@g. UN),
based on general principles of international law, veell as
specific bilateral and multilateral conventions ttithey have
signed and ratified, including human rights and Hirdaties.

4. Towards the international community as a whole wih@omes
to very important rules, such as the prohibitionsgenocide and
torture.

SELF-ASSESSMENT EXERCISE
What do you understand by the term State respdibgibi
3.2 How arethe Excesses of States Checked?

When a state violates international law, they sthaal/erse their action
and follow a path of peace. If a state violategnmational law it is
responsible to immediately cease the unlawful cohdand offer
appropriate guarantees that it will not repeatitlegal actions in the
future. The state also has a responsibility to nfakeeparations for the
injury caused, including both material and morahdges.

International law also prohibits third party statesm being party to
violations of international regulations. Articlechmmon to the four
Geneva Conventions places an obligation on ang shait is part of an
armed conflict and also on third states who are ineblved in the

conflict. Third states should not do anything tc@mrage a party to a
conflict to violate IHL. States should also not ga&ction that would
assist in such violations such as arms-transfersatedof weapons.

In addition, a state can prove it is responsibleplying Reparation
which can take the form of following:

1. Restitution: To re-establish the situation whiclisted before the
violation was committed, as long as it is not matgr
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impossible or involves a disproportional burdenheit by
returning the material or if this is not possibbg;, paying the
value of it. Examples: releasing persons who haenhllegally
detained, return property that was illegally seized

2. Compensation: Financial compensation for the dasmageised
(in addition to the value of material that could be restituted).
It includes compensation for material damages¢hatbe valued
in money, such as loss of income and treatmentpforsical
harm; or non-material damages, such as lost oppubds of
education, as well as mental harm etc.

3. Rehabilitation: As money can never undo psychoklgitarm
and trauma caused by violations of internationainamitarian
law (IHL) and human rights, rehabilitation shall diéered for the
victims’ healing process. Rehabilitation shouldliie medical
and psychological care as well as legal and sselalices.

4. Satisfaction: Acknowledgement of the breach, anresgion of
regret or a formal apology by the violating state.

Some states are however recalcitrant. Hans Kelgbose fundamental
position was that law, is nothing more or less thacoercive system,
argued in 1948 when he drew his attention to iateonal law that
coercion in international law takes the form ofcibte reprisals. A state
commits a delict (in Kelsen’s useful coinage amunteology) when it
violates a rule of international law. The state t@mmits a delict opens
itself up to a reprisal by other states. A reprisal a kind of
countermeasure, a tit-for-tat retaliation. The mosnhportant
characteristic of a reprisal is that it would bdddict if standing alone.
What saves it from being delict is that it may pessibly be taken,
under customary international law, in retaliatiaar & delict. Kelsen
came to the conclusion that international law e®earcive order because
it is enforced through the reprisal mechanism.

The violations of these international regulatiormsvbver have grave
consequences for the international system. Cogantiftes two.

First, and most obviously, a breach of an inteomati legal obligation
can diminish the authority of the obligation itsélhis might not be of
concern to the breaching state, at least in thet-sfon, but it will
probably be of concern to the State to which thiegation is owed and
probably be of concern as well (in the case of ihatdtral obligations) to
non-breaching states that support or rely uponottigation breached,
even if they are not directly harmed by the paféicbreach at issue.

Second, noncompliance can impede the establishamehtnaintenance

of the international rule of law. This could be dom two ways.
Noncompliance impinges on the principle that pomeist be exercised
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in accordance with the law, a principle that migktespecially dear in
our current unipolar world.

40 CONCLUSION

A state can be sanctioned politically, economigaltyilitarily and
diplomatically. In the extreme case, such violati@m another country
can lead to outright warfare. This situation mdates prevent through
bilateral and multilateral negotiations. But in, adtates, particularly
powerful states, do what they like while the wetdtess mostly observe
international laws on state responsibilities.

50 SUMMARY

The unit above examines the meaning of state radpbty and
violations under international law that can ruptuhe international
relations between and among states. While thenatemal system is
made up of states that sign international treaiespacts into law, some
states also violate these laws in their self(istgriests. This does not go
without violating the interests of others. It ithiolation that causes
disorder and conflicts and in some cases sanctomsg states.

6.0 TUTOR-MARKED ASSIGNMENT

1. What are the rights of foreign nationals andnpanies in
International law?
2. State the roles of International organisatiomsmaintaining

enforcing International Law on States.
7.0 REFERENCESFURTHER READING
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1.0 INTRODUCTION

Nationality is one of the most important conceptsnternational law
and state relations. Nationality shares close igffiwith nationalism a

concept that is very debatable both in meaning esabe and which
writers have blamed for most of the conflicts ie thorld today calling

it the Frankenstein monster responsible for thésiim of states, others
see it as the sleeping beauty bringing about theahsation of self

determination and liberation. Nationality is a cepicfor identification

often used in separating the people of the woddhfone another. This
unit will therefore address the meaning and featwk nationality in

international law and relations.

20 OBJECTIVES
At the end of this unit, you should be able to:

define nationality from different perspectives

state ways through which a national acquire naliiyna

explain how nationals can lose nationality; and

identify its connection to the study of internatbiaw in states
relations with one another.

3.0 MAIN CONTENT
3.1 What isNationality

According to Umozurike, nationality is the link than individual has
with a state which entitles it to espouse a clairmternational Law.
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The International Court of Justice defines natitypads a legal bond
having as its basis a social fact of attachmemgrauine connection of
existence, interests and sentiments, together with existence of
reciprocal rights and duties.

Nationality, in law refers to membership in a nat@r sovereigrstate It

is to be distinguished fromitizenship a somewhat narrower term that is
sometimes used to denote the status of those adgiovho have full
political privileges. Before an act of the U.S. Qmss made them
citizens, for exampleAmerican Indiansvere sometimes referred to as
“noncitizen nationals.”

Individuals, companies (corporations), ships, anctraft all have
nationality for legal purposes. It is in referente natural persons,
however, that the term finds most frequent useioNatity is in fact
commonly regarded as an inalienable right of evemnan beingThus,
the United NationsUniversal Declaration of Human Righ{d4948),
states that “everyone has the right to a natioffadind that “no one shall
be arbitrarily deprived of his nationality.” Natiality is of cardinal
importance because it is mainly through nationatligt the individual
comes within the scope ahternational lawand has access to the
political and economic rights and privileges corgdrby modern states
on their nationals.

Nationality determines the scope of application bafsic rights and
obligations of states vis-a-vis other states ané thternational
community, such as personal jurisdiction, the aaion of treaties and
diplomatic protection. In domestic law, nationality a fundamental
requirement for the exercise of political rightglasiaims to protection
and correlate duties, such as military or civilvesr obligations, which
may, however, vary according to national law.

This explains why the German Constitutional Cowtirtes nationality
as the legal requirement for an equal status impglgqual duties on the
one hand, equal political rights on the other hahe,exercise of which
is the exclusive source of legitimacy of power ideamocracy.
SELF-ASSESSMENT EXERCISE

How can you describe nationality?

3.2 Acquisition of Nationality

Article 15 paragraph 1 of the Universal DeclaratmHuman Rights

states that everybody is entitled to a nationalithe state, through
constitutional and statutory provisions, sets thiemga for determining
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who shall be its nationals. The right of a statedofer its nationality is,
however, not unlimited, for otherwise it might imge upon other
states’ rightd¢o determine what persons shall be their natiori&fsone
rule of internationatustomary law for instance, a person who is born
within a state’s territory and subject to its jditgtion acquires that
state’s nationality by the fact of such birth.

In another way, nationality can be acquired througituralisation,
which happens through marriage, by voluntary apgbn or by Act of
State. Traditionally, a wife took the nationality the husband on
marriage but can turn unpleasant for the wife winenmarriage breaks
up. However, convention like The Hague on Certaure§ions Relating
to the Conflicts of Nationality Law allows women tetain their
nationality after marriage. The Convention on thémthation of
Discrimination against Women also allows women éaughts as men
to acquire, change or retain their nationality éimel nationality of the
children.

Furthermore, the act of state grants nationalitgdtitical exile to allow
them move freely under diplomatic protection aslwaslthe change of
sovereignty over territory such as the cession mrquest may have
consequences on nationality of the inhabitants.

Multi-nationality or Statelessness may also craagonality where a
person having acquired a nationality at birth, &gl yet another
nationality without losing the first nationality. person born to a state
where his parents are not nationals is also etitiltea nationality. Such
a person can acquire such by being made a natodrtak/her state of
birth. In addition, persons who are lawfully anditaally resident on its
territory for a period of time beginning before thge of eighteen, that
period to be determined by the internal law ofdtee party concerned.

SELF-ASSESSMENT EXERCISE

Using concrete examples, state how an individual eaquire the
nationality of a State.

3.3 Lossof Nationality

Just as nationals acquire nationality, they caao kise it. The authority
of states generally determines the loss and demivaf nationality,

just as it determines the acquisition of citizepshioss and deprivation
of nationality affect existing rights, and they dherefore subject to
stricter limits as determined in international rastents. One way is
through release. Some states allow their natiomalsequest to be
released from nationality on acquiring a new oneroits imminence. A
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minor who has dual nationalities may declare fog on coming of age.
This is particularly common with athletes and pssfenals.

Through judicial or administrative action, a nafabrcan also lose
nationality. Italy, Germany, Turkey and defunct thESSR passed
decrees after First World War depriving some oirtie¢izens of their
rights to nationality of these states on the badis long residence
abroad, disaffection and some other reasons.

Obtaining naturalisation in a foreign state, takargoath or making an
affirmation or other formal declaration of allegt&nto a foreign state or
political subdivision thereof, entering, or serving the armed forces of
a foreign state and making a formal renunciationaifonality before a

diplomatic or consular officer of the former st&ve which the national

is known in a foreign state.

Extradition, a process whereby, under treaty oremfprocity, one state
surrenders to another, at its request, a persameadoor convicted of a
criminal offence committed against the law of thexjuesting state.
Asylum is another way of protection from trial giva person who is
wanted for prosecution in another country, usubls own and for an
offence that is considered to be political by thglam state.

SELF-ASSESSMENT EXERCISE
How can nationals lose nationality?
4.0 CONCLUSION

International Law, especially the Universal Dediama of Human
Rights (UDHR), makes provision for every human g&mationality. It
makes provision for even refugees who are ravageadr to lay claim
to a state’s nationality. This is contained in intgional Refugee
Organisation which was replaced with the Refugeev@ntion of 1951
and the Protocol Relating to the Status of Refugees

50 SUMMARY
The unit examined nationality. It defines it stgtiprinciples through

which a citizen can be called a national of a statso looks at how an
individual can lose nationality in InternationalvLa

6.0 TUTOR-MARKED ASSIGNMENT
1. What is the relevance of nationality to Internasibbaw?
2. How true is the UNDHR that everyone has a righhationality

that should not be deprived?
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3. With your understanding of nationality, discuss hawiational
can acquire and lose nationality.

7.0 REFERENCESFURTHER READING
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1.0 INTRODUCTION

International institutions are by and large, keyoex in international
relations. The aim of this unit, however, is notyoto refresh your
memories of international institutions but to foarsthe United Nations
and its organ as well as to sharpen your understgrud the roles of the
International Court of Justice as an organ of tmitdd Nations in the
promotion and respect of international law. We Ish#do establish a
linkage between this organ on the one hand anattiey organs of the
organisation on the other.

2.0 OBJECTIVES
At the end of this unit, you should be able to:
o describe the United Nations using its organs, gothe salient

contributions of the organisation and its organsthe draft,
existence and recognition for international lawskates
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. establish the linkage between the organs of théedriNations
and the International Court of Justice in the impdatation of
international law

o identify the weaknesses in the United Nationssrmpitomotion of
human rights, international peace and security

o state the roles of the ICJ and its rulings havelicapons for
setting international standards and precedencentiernational
law.

3.0 MAIN CONTENT

3.1 TheUnited Nations

The United Nations is the most global and all engassing
organisation in the world. This organisation altim®ugh its organs and
agencies has contributed not less than 50,000 tiawgernational Law.
Founded by 50 members at the San Francisco Cocfe@the United
Nations, the organisation took its cue from thediesmof Nations earlier
established to prevent conflicts of interests amstages but failed to
prevent the outbreak of the Second World War. Iswasumed, the
lessons learnt in the issues that led to the filof the League of
Nations will be corrected in the new organisatiawrformed with the
involvement of powerful countries like the Unitetht®s whose decline
for membership of the league contributed to itkufal It will however,
be important to add that students should make ecmnseffort to having
access to the charter and articles of the UnitetdoNs as this will
benefit students reading and understanding of thieed Nations and its
formation. The charter consists of 36 articles istptthe expected
behaviours among states when relating with onehanot

Ordinarily, the United Nations is seen as the hsghmody comprising
states of the world. Its establishment has beerernef to as
compromises among the powerful countries after $eeond World
War. While it has since then existed and modulatades interaction
with one another, it has also acquired so much palag enables it to
touch on state on almost every aspect. The UnitedioNs was
established by 51 countries in 1945. Today this emhas grown to
194. With its secretariat in New York, the UN has ergans and
countless numbers of affiliated agencies that helf carry out its
duties.

As an organisation having universal membership, th¢ mandate
encompasses security, economic and social develdpthe protection
of human rights, and the protection of the envirentm All of these
duties, the UN tries to protect through the prifespin its charter, its
resolutions that regulate states interactions. @ygd the UN also help
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to enforce these regulations so the internatiogatesn even though
anarchical enjoys some forms of order.

SELF-ASSESSMENT EXERCISE

Identify the similarities and differences betwebe teague of Nations
and the United Nations pointing out while the fornfailed and the
latter has largely succeeded.

3.2 Organsof the United Nations

Arising from the failures of the League of Natiorgart of which

included the lack of its effective powers, abseontelear division of

responsibilities between the main executive (thague Council) and
the League Assembly, that included all member statel absence of
mechanism to coordinate military and economic &ty against

miscreant states; the United Nations put in plageosgans that will

each address some of these issues and managectsohéiween and
among states.

In this light, the United Nations at inception dezhsix organs that all
work together towards the attainment of the Uningttions mandate.
They are:

The Security Council — it is the organ that mamganternational peace
and security through its instrumentalities. With amtial state
membership of 11, the Security Council has todayeased to 15 state-
membership with five (USA, Russia, France, the Uid &hina) as
permanent members while the other 10 occupy tharBg€ouncil seat
for a two-year period. This organ has the powdntpose its decisions
on states once such decisions are ratified by hwd-tof the
membership including all of the permanent membdilse Security
Council can use peacekeepers, sanctions, embardoaay other
‘necessary means’ to enforce its decisions.

The General Assembly is the organ comprising allest in the United
Nations. Its members meet annually to discuss sssweacerning the
world. They also make resolutions that nation stateserve.

The Secretariat carries out the administrative dengdto day running of
the organisation as directed by the General AssgnS@curity Council

and other organs of the United Nations. It hashv@adquarters in New
York and has affiliated offices across the world.

The Economic and Social Council was establishedaordinate the
economic and social work of the UN. It also corsultith non-
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governmental organisations, thereby establishigkabetween the UN
and the civil society. The ECOSOC oversees otHéaséd agencies of
the United Nations in carrying out the UN mandate.

The Trusteeship Council was responsible for colndose masters
have been defeated during the Second World Wapedame almost
useless after all states became independent weettiye 1990s.

The International Court of Justice also known a&s\torld Court is the
judicial organ of the United Nations. It consists1® Judges elected
jointly by the General Assembly and the Securityu@ol, the Court
decides disputes between and among countries.

SELF-ASSESSMENT EXERCISE

The United Nations was established to promote matissnal peace and
security as well as friendly relations among itsntbers, attempt a
connection among the Organs of the United Natiansarrying out this
mandate.

3.3 Thelnternational Court of Justice

As noted earlier, the United Nations have six osgagach of which
lends its voice through its resolution to the dadgvelopment of
international laws. However, it is important to edhat the International
Court of Justice is singled out among these orgatise United Nations
for many reasons. Firstly, it understands and jpmets the Charter of the
United Nations in the way it should be understood anterpreted.

Second, it makes proceedings and judgments thaé se precedents
and by extension international laws for stateshigirtinteraction with

one another. Thirdly, the ICJ opinion on any isspé(fluence to a large
extent the decisions of other organs like the Sgc@ouncil and the

Secretariat.

The Court has a twofold role: to settle, in accamawith international
law, legal disputes submitted to it by Stat€erftentious casgsand to
give advisory opinions Advisory proceedings on legal questions
referred to it by duly authorised United Nationgams and specialised
agencies.

In Contentious proceedings, when a dispute is brbhgfore the Court
by a unilateral application filed by one State agtianother State, the
names of parties in the official title of the cem® separated by the
abbreviatiorv. for the Latin versus (e.g., Cameroon vs NigeNdhen a
dispute is submitted to the Court on the basis special agreement
between two states, the names of the parties peeaged by an oblique
stroke (e.g., Indonesia/Malaysia).
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SELF-ASSESSMENT EXERCISE

Using appropriate examples identify ways in whidie tICJ has
influenced the formulation and implementation démational law.

4.0 CONCLUSION

By virtue of their acceptance, towering postured ifluence on states,
international organisations such as the United dvatias well as its
organs particularly the International Court of est has made
tremendous input to the formulation, interpretateord implementation
of international law. By the constant involvemenhthese organisations,
the international system is in a state of near+otdat would not have
been without them. They have also helped statsslt@ their boundary,
territorial and other issues that would have degsed.

50 SUMMARY

In this unit, effort has been made to demonstrh& dontribution of
international organisations in the drafting of migtional law using the
United Nations and its organs as the case studye Uhit also
demonstrates a relationship between these orgamsh vatiows these
relationship to give the world a semblance of orderd good
relationship between and among states.

6.0 TUTOR-MARKED ASSIGNMENT
1. Submit a two-page essay (A4, double line spacimgpaobust

critique of the United Nations and its organs o dlevelopment,
interpretation and enforcement of International kaw

2. Examine the contributions of the United Nationgriernational
peace and security.
3. How influential are United Nations Resolutions e promotion

of International Law?

7.0 REFERENCESFURTHER READING

Umozurike, U. O. (2005)lntroduction to International Law. (5th ed.).
Ibadan: Spectrum Books Limited.

Taylor, P. & Curtis, D. (2005). “The United Natidnsn: Baylis, J. &
Smith, S. (Eds).The Globalisation of World Politics. An
Introduction to International Relations (3rd ed.). Oxford: Oxford
University Press.
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1.0 INTRODUCTION

Another independent but equally powerful internadilo organisation
was negotiated and approved by states in the Raatat& of 1998 that
came into operation after its ratification by 6Quoties in 2002. This is
the International Criminal Court. It was empoweredtry genocide,
crimes against humanity, war crimes and crimeggfession.

20 OBJECTIVES

At the end of this unit, you should be able to:

. discuss the contributions of the International @nah Court to
International Law

. state the similarities and differences betweenrimatigonal laws
and municipal laws (use the example of the ICC)

o discuss areas under the ICC jurisdiction

J explain the limitations to the authority of the dmational

Criminal Court.
3.0 MAIN CONTENT

3.1 Thelnternational Criminal Court

Since its creation under the statute of Rome in81@8ich was first
ratified by 60 countries in 2002 and has risen 20 &s at 2012, the
International Criminal Court has contributed in maways to the
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development of international law and practice. TBE€ or “the Court”
IS a permanent international court establishechwestigate, prosecute
and try individuals accused of committing the msstious crimes of
concern to the international community as a whioénely the crime of
genocide, crimes against humanity, war crimes ame drime of
aggression.

Some of the most heinous crimes were committedhdutie conflicts
which marked the twentieth century. Unfortunateflgany of these
violations of international law have remained unpbad. The
Nuremberg and Tokyo tribunals were establishedhan wake of the
Second World War. In 1948, when the Convention los Prevention
and Punishment of the Crime of Genocide was adoptesl United
Nations General Assembly recognised the need fopeamanent
international court to deal with the kinds of attes which had just
been perpetrated.

The idea of a system of international criminal igestre-emerged after
the end of the Cold War. However, while negotiadiaon the ICC

Statute were underway at the United Nations, thddwsas witnessing
the commission of heinous crimes in the territorfy tbe former

Yugoslavia and in Rwanda. In response to theseiags, the United
Nations Security Council establishedathhoc tribunal for each of these
situations.

The ICC is a permanent autonomous court, wheresadthoc tribunals

for the former Yugoslavia and Rwanda, as well &eiosimilar courts
established within the framework of the United Na$ to deal with
specific situations only have a limited mandate amisdiction. The
ICC, which tries individuals, is also different mmothe International
Court of Justice, which is the principal judicialgan of the United
Nations for the settlement of disputes betweenestalfhead hoc

tribunals for the former Yugoslavia and the Intéiorzal Court of
Justice also have their seats in The Hague. The i{C& permanent
autonomous court, whereas tree hoc tribunals for the former
Yugoslavia and Rwanda, as well as other similarrtsoestablished
within the framework of the United Nations to deaith specific

situations only have a limited mandate and jurisainc The ICC, which
tries individuals, is also different from the Imational Court of Justice,
which is the principal judicial organ of the Unitddations for the
settlement of disputes between states.

SELF-ASSESSMENT EXERCISE

Describe the origin and major roles of the Intaora! Criminal Court
to international law.
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3.2 Crimesunder ICC Jurisdiction

The mandate of the Court is to try individuals eatthan states, and to
hold such persons accountable for the most sedooes of concern to

the international community as a whole, namelydhme of genocide,

war crimes, crimes against humanity, and the cofmgggression, when
the conditions for the exercise of the Court'sgdiction over the latter
are fulfilled. The following are the interpretatiohthese crimes.

3.2.1 Genocide
According to the Rome Statute, genocide means érfieofollowing

acts committed with the intent to destroy, in whoten part, a national,
ethnical, racial or religious group:

. killing members of the group

. causing serious bodily or mental harm to membeth@froup

. deliberately inflicting on the group conditionslidé calculated to
bring about its physical destruction in whole opart

. imposing measures intended to prevent births witinengroup

. forcibly transferring children of the group to anet group.

SELF-ASSESSMENT EXERCISE
How dangerous is genocide to International PeadeSacurity?
3.2.2 War Crimes

War crimes include grave breaches of the Genevavé&uions and
other serious violations of the laws and custom®pliegble in

international armed conflict and in conflicts “not an international
character” listed in the Rome Statute, when theycammitted as part
of a plan or policy or on a large scale. These ipitédd acts include:

o murder

o mutilation, cruel treatment and torture

« taking of hostages

« intentionally directing attacks against the civilipopulation

« intentionally directing attacks against buildingslttated to religion,
education, art, science or charitable purposesprital monuments
or hospitals

« pillaging

« rape, sexual slavery, forced pregnancy or any dibren of sexual
violence
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. conscripting or enlisting children under the agelbfyears into
armed forces or groups or using them to particigat@vely in
hostilities.

SELF-ASSESSMENT EXERCISE

From your understanding of the International lawvesr crimes, how
guilty is Liberia’s Charles Taylor?

3.2.3 Crimes against Humanity

Crimes against humanity include any of the follogvacts committed as
part of a widespread or systematic attack direetgainst any civilian
population, with knowledge of the attack:

. murder

extermination

enslavement

deportation or forcible transfer of population

imprisonment

torture

rape, sexual slavery, enforced prostitution, forggdgnancy,
enforced sterilisation, or any other form of sexumllence of
comparable gravity

[ ) [ ] [ ] [ ) [ ] [ )

. persecution against an identifiable group on pulti racial,
national, ethnic, cultural, religious or genderwgrds

. enforced disappearance of persons

. the crime of apartheid

. other inhumane acts of a similar character intewtly causing

great suffering or serious bodily or mental injury.
SELF-ASSESSMENT EXERCISE

The international war on terror has subjected neyonals to torture
and other inhuman treatment especially in the Westéorld and the
United States in particular, how plausible is tl&&CI crimes against
humanity in the protection of peoples’ rights?

3.2.4 Crimeof Aggression

As adopted by the Assembly of States Parties dutivg Review
Conference of the Rome Statute, held in Kampalafidg) between 31
June and 11 May 2010, a crime of aggression mdamsplanning,
preparation, initiation or execution of an act sfng armed force by a
State against the sovereignty, territorial intggrior political
independence of another State.
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The act of aggression includes, among other thimyssion, military
occupation, and annexation by the use of forcesKalde of the ports or
coasts, if it is considered being, by its charactgavity and scale, a
manifest violation of the Charter of the United isas.

The perpetrator of the act of aggression is a pewdwo is in a position
effectively to exercise control over or to direle tpolitical or military
action of a State.

The Court may exercise jurisdiction over the crimke aggression,
subject to a decision to be taken after 1 Janu@fy’ by a two-thirds
majority of states Parties and subject to the icatiion of the
amendment concerning this crime by at least 3GeStRarties.

SELF-ASSESSMENT EXERCISE
What do you understand by crime of aggression?
40 CONCLUSION

Till date, the ICC has prosecuted those involvectrimes as stated
above. However, it does not just convict offendatsattempts to

rehabilitate offenders. This was why the Rome $tawreated two
independent institutions: the International Crinhi@aurt and the Trust
Fund for Victims. While it is impossible to fullyndo the harm caused
by genocide, war crimes, crimes against humanity #re crime of

aggression, it is possible to help survivors, intipalar, the most
vulnerable among them, rebuild their lives and megleir dignity and

status as fully-functioning members of their saeiet

The Trust Fund for Victims advocates for victimsdamobilises

individuals, institutions with resources, and theogwill of those in

power for the benefit of victims and their commiest It funds or sets
up innovative projects to meet victims' physical,aterial, or

psychological needs. It may also directly undertakévities as and
when requested by the Court. The Trust Fund fotivi can act for the
benefit of victims of crimes, regardless of whettiere is a conviction
by the ICC. It cooperates with the Court to avany anterference with
ongoing legal proceedings.

50 SUMMARY

In this unit, we have looked at the Internationain@thal Court. It
examined its creation and crimes coming underuitsgliction. It also
states the limits to the power of the Court as tiwhich prosecute
individuals with the support of the state and ntates for the
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enforcement of international law found in the Ror8&tute. The

responsibility to enforce warrants of arrest in @llses remains with
states. In establishing the ICC, the states set sypstem based on two
pillars. The Court itself is the judicial pillar.h& operational pillar

belongs to states, including the enforcement ofrCGoarders.

States Parties to the Rome Statute have a legglatibh to cooperate
fully with the ICC. When a State Party fails to qaynwith a request to
cooperate, the Court may make a finding to thatotfind refer the
matter for further action to the Assembly of StalResties. When the
Court's jurisdiction is triggered by the Securitpu@cil, the duty to
cooperate extends to all UN Member States, regasdiEwhether or not
they are a Party to the Statute. The crimes withénjurisdiction of the
Court are the gravest crimes known to humanity ag@rovided for by
article 29 of the Statute they shall not be subgectany statute of
limitations. Warrants of arrest are lifetime ordeasid therefore
individuals still at large will sooner or later fathe Court.

6.0 TUTOR-MARKED ASSIGNMENT

1. With adequate examples, state the major contribstiand
weaknesses of the International Criminal Courtriterinational
Law.

2. The international war on terror has subjected nraiyonals to
torture and other inhuman treatment especiallyhm Western
World and the United States in particular, how pible is the
ICC crimes against humanity in the protection adgdes’ rights?

7.0 REFERENCE/FURTHER READING

Scabas, A. W. (2007)An Introduction to the International Criminal
Court. Cambridge: Cambridge University Press.
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1.0 INTRODUCTION

There are many reasons to examine the role of thead Union in the
study of International Law. First, it representsiédn only organisation
having all the members of the continent and cogetimeir general
issues. Furthermore, its constitution as containeils constitutive act
accommodates the contemporary challenges facingakfrcountries in
particular in today’s globalised world. In additjotihe African Union
has created organs like the Court of Justice sindlahe International
Court of Justice created by the United Nations.

In this unit, the formation of the African Union tseated as well as
mention is made of the organs of the organisafbue attention is given
to the Court of the organisation and its contrisi to the development
of international law as far as it affects Africadaits people. The unit
also looks at the African Commission for the promotof Human
Rights.

20 OBJECTIVES

At the end of this unit, you should be able to:

o discuss circumstances surrounding the emergencéoamation
of the African Union

. identify its major organs and their various funogo and
contributions to International Law

o discuss the major duties of the African Union Cadrdustice

o state the weaknesses of the African Union and tbartCof

Justice in addressing contemporary challenges ricaf
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3.0 MAIN CONTENT

3.1 TheAfrican Union and its Organs

The African Union emerged from the OrganisationAdfican Unity
meeting of Heads of States and Government at tlibdbu South Africa
in 2002. Created as an Organisation for the pramotif continental
peace, unity and cooperation among its memberdarnitie protection
of the independence and sovereignty of Africanestanh 1963, the
developments in the world contributed to the adwptof a more
contemporary organisation that can meet the yegrama aspirations of
African States after these states have acquirezperntience.

The African Union has 54 member nations. Its headegus is in Addis
Ababa, Ethiopia. The organisation was initially fded in Addis Ababa
on May 25, 1963, as the Organisation of Africantnit retained that
name until 2002 when it formally became the Afritamon (AU). In its
new organisation, it creates organs that take osunsideration the
emerging issues that have more relevance to Alitlaan the quest for
independence and protection of territorial intggtitat were the order of
the day at its creation. The AU is divided into @mmissions and 14
directorates. However, the Assembly of the HeadsStdtes and
Governments is the supreme organ. It consistsrepeesentative from
each member nation, usually the head of state.Adsembly meets at
least once a year. The key organ for the day-tofdagtioning of the
AU is the AU Commission.

The African Union can be said to have two typesoafans i.e. nine
standing organs and ad hoc organs created accdalthg needs of the
organisation.

The standing organs are:

(@ The Assembly of the Union;

(b)  The Executive Council;

(c)  The Pan-African Parliament;

(d)  The Court of Justice;

(e) The Commission;

) The Permanent Representatives Committee;
() The Specialised Technical Committees;

(h)  The Economic, Social and Cultural Council; and
(1) The Financial Institutions.

There is also provision for other organs that tlsseinbly may decide to
establish as the occasion requires.
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SELF-ASSESSMENT EXERCISE

Stating clearly the objectives and principles oé tAfrican Union,
discuss the relevance of the organisations araigtEns to the protection
of Africa and African states in the internationgstem?

3.2 TheAfrican Union and Conflict Resolution

Prior to the emergence of the African Union, thelOwas responsible
for the unity as well as protection of the sovemeigtegrity of African
states. In the OAU Charter, African states wereveméd from
interfering in the internal affairs of a membertstgo as to prevent
annexation and regular conflict that was part ef Alfrican states during
the first few decades of independence.

However, the African Union Constitutive Act was nfeel to
accommodate violence that a state might not be tbleandle on its
own. While it recognises peaceful resolution of fiots among
Member States of the Union through such approprnisans as may be
decided upon by the Assembly, prohibition of the o force or threat
to use force among Member States of the Union, intamterence by
any Member State in the internal affairs of angthiee Union accepts
the right to intervene in a Member State pursuard decision of the
Assembly in respect of grave circumstances, nanvedy crimes,
genocide and crimes against humanity. The rightlefber States to
request intervention from the Union in order totoes peace and
security is also allowed in the African Union piiple.

African leaders also identify poverty and underdepment as a cause
of conflict. This is perhaps one of the visions &partnership that will

reduce poverty and contribute to development orctimtinent. One way

to address this is the African Peer Review Mecmar{&PRM).

SELF-ASSESSMENT EXERCISE

Compare and contrast the Organisation of AfricartyJand the African
Union approach to conflict resolution.

3.3 African Peer Review Mechanism Commission on Human
Rights

The African Peer Review Mechanism (APRM) is an runstent
voluntarily acceded to by member States of thecafri Union as an
African self-monitoring mechanism. The mandate lad African Peer
Review Mechanism is to ensure that the policies aractices of
participating states conform to the agreed politieeconomic and
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corporate governance values, codes and standartsireed in the
Declaration on Democracy, Political, Economic andrgorate
Governance.

The APRM is the mutually agreed instrument for-setiitoring by the
participating member governments. Its process l@abksur focus areas:

1. Democracy and Good Palitical Governance: This area looks at
ensuring that member state constitutions refleet democratic
ethos, provide accountable governance and thattigadli
representation is promoted, allowing all citizeagarticipate in
the political process in a free and fair politieavironment.

2. Economic Governance and Management: Good economic
governance including transparency in financial ng@maent is an
essential pre-requisite for promoting economic dhovand
reducing poverty.

3. Corporate Governance: This area focuses on promoting ethical
principles, values and practices that are in linth Wwroader social
and economic goals to benefit all citizens. It veotl promote a
sound framework for good corporate governance.

4. Socio-Economic Development: Poverty can only be effectively
tackled through the promotion of democracy, goodegoance,
peace and security as well as the development ofahuand
physical resources.

4.0 CONCLUSION

Since its transformation from the OAU to the AU ri8&n leaders have
depended on the Organisation for the promotion pratection of
regulations and relationships between and amongngbkes. Its
proceedings have also contributed to some sorteskldpment and
conflict reduction initiatives in Africa.

50 SUMMARY

The above has described the emergence of the Aftizaon. It points
out that the AU widened up its scope and area tefésts beyond the
earlier definition of the OAU. However, it retaiseme essential parts of
the organisation that have unity and developmeimgdlications for
Africa. The Union also has organs that have sintiger with the United
Nations and the European Union.
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6.0 TUTOR-MARKED ASSIGNMENT

Africa is the most underdeveloped part of the woHdw useful are
sub-regional organisations in addressing the speitical and
economic rights of African people?

7.0 REFERENCESFURTHER READING

Murithi, T. (2005).The African Union: Pan-Africanism, Peace-building
and Development. Vermont: Ash Gate Pub Co.

The African Union Constitutive Act
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1.0 INTRODUCTION

From our studies so far, so much has been exanaibedt international
law. The course shows that international law enematrom
arrangements that states have with one anothes $o modulate and
regulate their interactions with one another. Witle acceptance of
international law and compliance by states, itxigeeted that there will
be peace in international relations.

As the last unit in the last module, this unit ities the major strengths
and weaknesses of international law in internatioektions. This is

done with the understanding that states ratificeatibmany international

laws are subject to ratification by the nationalawal law making body

of any state before it becomes acceptable and siath recognised as
party to the law. States also subject most lawsand void when such
contravene municipal laws.

20 OBJECTIVES

At the end of this unit, you should be able to:

o state the strengths and weaknesses of internatemal

o argue for and against the importance of internatitew as well
as the reason for the preservation of municipaklaystates

o discuss why international law can be an instrumemt

international relations.
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3.0 MAIN CONTENT

3.1 ThePower and Potency of International Law

International Law has gained wide usage and accepthy states and
other actors in the international system. Thoughk ften criticised as
weak and unable to regulate states behaviour, st d@anumber of
strengths and advantages which include:

For the United Nations, without International Lawere could be chaos.
International law sets up a framework based orestas the principal
actors in the international legal system, and ifinds their legal
responsibilities in their conduct with each othand, within state
boundaries, with their treatment of individuals. dtomain encompasses
human rights, disarmament, international crimeugeés, migration,
nationality problems, and the treatment of prisenéne use of force,
and the conduct of war, among others. It also egal the global
commons, such as the environment, sustainable amweint,
international waters, outer space, global commuioica and world
trade. International law does work, at times irblisi and yet
successfully. World trade and the global economgedd on it, as it
regulates the activities required to conduct bissirecross borders, such
as financial transactions and transportation ofdgodhere are treaties
for roads, highways, railroads, civil aviation, Exlof water and access
to shipping for states that are landlocked. Andnag® needs arise,
whether to prevent or punish terrorist acts oregutate e-commerce,
new treaties are being developed.

International Law helps to monitor and regulaterélationship between
provinces and its international entities. This nseanh can govern
international criminal law. Then there of course tise private
international law which in collaboration with supedional laws which
is the law of the nations and supranational orgdiniss. Basically these
laws are in place to make sure that there are raplpeout there
violating laws. Here’s where it becomes importalgt’'s say your
country is shipping things to another country and gxpect to be paid
for them, by having an international law in platensures that you are
going to be paid because even if that other coumtopld like to
withhold payment for any reason the internatioaal Will supersede the
private laws and force payment. If payment is rmitected then there
will be consequences to pay.

Increasingly, parties are submitting disputes agisiut of international
contracts to arbitration. While this is true forngeal commercial
contracts, it is a particularly marked trend in gwnstruction, energy
and investment dispute areas. The success of attenal arbitration
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can be explained by several major advantages éroffh comparison
with litigation, especially litigation in foreignotirts. However, certain
disadvantages also need to be taken into accoupaties in deciding
whether to enter into an arbitration agreementhBbe main benefits
and the principal drawbacks of international adtitm are outlined
below.

3.2 TheWeaknesses and Limitations of | nternational Law

International Law has also been faced with manylehges. Its major
weakness arises out of the fact that its pact atebimding on states
since they enter into it voluntarily. In additiche range of international
law is much smaller than the range of national laithough the gap is
gradually narrowing, international law still is amdll likely remain a

fragmentary legal order simply because Internatiaadigations are
based on consent not force.

Breaches of international law occur more frequerdlyd are less
effectively controlled. Internationally, the ruld power still plays a
more important role than nationally where the miidaw is much more
firmly established.

Rudimentary character of the institutions which malnd apply
international law and adjudicate disputes abowrirgtional legal issues
which is primitive (i.e. anarchical that does notan war but lack of
order) in the character of international commuraffects international
law as the legal order of the international comrtyuni

4.0 CONCLUSION

The composition of the international system makeerhational Law a

subject of many controversy but states still emtér agreements that
form part of International Law. States cannot limeisolation and so

must engage other actors. It can however be olde¢nae most of these
regulations are entered into for states personataat, which states can
violate when these interests are not protectechbyinternational Law.

This is why most constitutions render null and vimdhat state.

50 SUMMARY

The above unit looked at the importance of Inteomatl Law to its
practice. It also examines some of the weaknedskdesnational Law.
It concludes that states set international lawsaedoarties to it but are
apt to respecting it mostly when it protects theterests. In addition,
just as most individuals like to conform to nornesas not to be labeled
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deviant, most states respect International Law ashnas it gives them
the goodwill they need in International Relations.

6.0 TUTOR-MARKED ASSIGNMENT

1. What are the strengths and weaknesses ohéattenal law in
state relations with one another?
2. Using constitutional positions of some statesy supreme are

international law to local rules and activities?
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