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INTRODUCTION

EDA854 Legal Aspects of Educational Administration and Planning
is a two-credit course for graduate students in cAtanal
Administration Programme.

The course will consist of 14 units of three modulgodule 1 consists
of four units, Module 2 consists of five units akiddule 3 consists of
five units. The material has been developed tte graduate students in
Educational Administration at the National Open \émsity of Nigeria
(NOUN) by adopting an approach that highlights kieg areas of legal
framework, issues and education-related case lawsweall as
educational administration.

This course prepares you to manage the human atesiah@esources in
educational institutions.

This course guide tells you briefly what the coussabout, what course
materials you will be using and how you can workiryavay through

these materials. It suggests some general guedefor the amount of
time you are likely to spend on each unit of therse to complete it
successfully. It also gives you some guidance our yutor-marked

assignments. Detailed information on tutor-marassignment is found
in the separate assignment file which will be aa@ in due course.

WHAT YOU WILL LEARN IN THIS COURSE

This course will introduce you to legal frameworkdassues as well as
administration of human and material resources hia tducation
industry. You will learn about cited case lawdhe field of education.

COURSE AIMS

The course aims to give you an understanding afessand conflicts
that could lead to punishment and even litigatinonthe educational
sector.

COURSE OBJECTIVES

To achieve the aims listed above, the course setsalb objectives. In
addition, each unit also has specific objectivEbe unit's objectives are
also included at the beginning of a unit; you sbdowdad them before
you start working through the unit. You may waatrefer to them
during your study of the unit to check on your pesg. You should
always look at the unit’s objectives after compigta unit. In this way,
you can be sure that you have done what is reqoirgdu by the unit.

iv
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Below are the overall objectives of the course. IRgeting these
objectives, you should have achieved the aims eftcthurse as a whole.
On successful completion of the course, you shbaldble to:

0] define the concept education law, explain the psgpo of
education law, enumerate laws in relation to pryimaecondary
and tertiary levels as well as other educatiorated matters;

(i)  explain reasons for keeping school records andtypes of
school records that educational institutions shéaelep;

(i)  discuss fundamental rights and education; negligemd student
personnel administration and student control arstipline in
schools;

(iv)  explain the concept of torts, classes of torts @talcase laws in
education;

(v) discuss the fundamental rights of students, themtrol and
discipline and the emergence of the Teachers Ratgost
Council (TRC);

(vi) explain the legal basis of Teachers Registratiagipm, mission
and functions of the Teachers Registration CouatiNigeria
(TRCN). Registration of Teachers and benefitsegistration;

(vii) cite case laws and their facts in the educatiotosec
WORKING THROUGH THIS COURSE

To complete this course, you are required to réadstudy units, set
textbooks and other materials provided by the Mati@®pen University
of Nigeria (NOUN).

You will also need to visit lawyers’ chambers ouddlibraries for law
reports where education cases are reported andnemted for
reference purpose.

Each unit contains self-assessment exercises, anckrgain points

during the course, you will be expected to submegignments. At the
end of the course is a final examination. The sewhould take you a
total of 17 weeks to complete. Below are the comepds of the course,
what you have to do, and how you should allocate yimne to each unit
in order to complete the course successfully.
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COURSE MATERIALS

Major components of the course are:

o Course Guide

o Study Units

) Textbooks

. TMA Assignment File and
) Presentation Schedule.
STUDY UNITS

The study units in this course are as follows:

Modulel Education Law and the Nigerian Education System

Unit 1 Nigerian Judicial System

Unit 2 Concept of Education Law

Unit 3 Organisational Control of Education in Nige
Unit 4 Nigerian Education Laws

Model 2 The Law, the Learner and the Teacher

Unit 1 Fundamental Rights and Education

Unit 2 Fundamental Rights of Students Banishments
Unit 3 Legal Issues in Teachers Contract/Employimen
Unit 4 Student Control and DisciplineSnhools

Unit 5 Control and Discipline of Teachers

Module3  SomeLegal Issuesin School Administration

Unit 1 Legal Basis for Teachers’ Registration

Unit 2 Negligence and Student personnel Adminisina
Unit 3 Tort and Educational Administration

Unit 4 Defamation and School Communication

Unit 5 School Record Keeping

ASSIGNMENT FILE

In this course, you will find all the details ofetlwork you must submit
to your tutor for marking. The marks you obtaim feese assignments
will count towards the final mark you obtain foriglcourse. Further
information on assignments will be found in theigssent file itself
and later in the section on assessment in thisseaguwide. There are 15
tutor-marked assignments in this course; the stusleould attempt all
the 15.

Vi
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PRESENTATION SCHEDULE

The presentation schedule included in your couragemnals gives you
the important dates for this year for the completad Tutor-Marked
Assignments (TMAs) and attending tutorials. Remembyou are
required to submit all your assignments by the da&. You should
guard against falling behind in your work.

ASSESSMENTS

There are two aspects to the assessment of theecaine first is the
tutor-marked assignments; and second is a writamaation.

In tackling the assignments, you are expected fgyamformation,
knowledge and techniques gathered during the courke assignments
must be submitted to your tutor for formal assesgnme accordance
with the deadlines stated in theresentation Schedule and the
Assignment File. The work you submit to your tutor will count 80
percent of your total course mark.

At the end of the course, you will sit for a finafitten examination of
three hours duration. This examination will alsaiat for 70 percent of
your total course mark.

TUTOR-MARKED ASSIGNMENTS (TMAYS)

There are 15 tutor-marked assignments in this eoansd you are
advised to attempt all. Aside from the course ni@tprovided, you are
advised to read and research widely using oth@reates which will
give you a broader viewpoint and provide a deepeéetstanding of the
subject. Ensure all completed assignments are $idohan schedule. |If
for any reasons, you cannot complete your workime,tcontact your
tutor before the assignment is due to discuss tesipility of an
extension. Unless in exceptional circumstancesnsibns may not be
granted after the due date.

FINAL EXAMINATION AND GRADING

The final examination for this course will be féwée hours and has a
value of 50percent of the total course grade. afdlas of the course will
be assessed and the examination will consist adtounes, which reflect
the type of self-testing, practice exercises artdrimarked problems
you have previously encountered. All areas of tloeirse will be
assessed.

vii
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Utilize the time between the conclusion of the Estdy unit and sitting
for the examination to revise the entire courseu Yhay find it useful to
review your self assessment exercises, tutor-madssignments and
comments on them before the examination.

COURSE MARKING SCHEME

The work you submit will count for 50percent of ydatal course mark.

At the end of the course, you will be required ib fer a final
examination, which will also count for 50percent yafur total mark.

The table below shows how the actual course maikibgoken down.

TABLE1l COURSE MARKING SCHEME
Assessment Marks
Assignment 4 assignments, best 3 will be use(

C.A.=10x3=30%

1 for

Final Examination

70% of overall course marks

Total

100% of course marks

STUDY PLAN

This table brings together the units and the nurob&reeks you should
take to complete them and the assignments thatwahem.

Table2 Study Plan

Unit Title of Study Unit Weeks Assessment
activity (end of unit)
Course Guide 1 Course Guide Form
Module 1 Education Law and the Nigerian
Education System
1 Nigerian Judicial System 1 Assignment
2 Concept of Education Law 2 Assignment
3 Organizational Control of 3 Assignment
Education in Nigeria
4 Nigerian Education Laws 4 TMAZ1 to be submitted
Module2 TheLaw, ThelLearner and
the Teacher
1 Fundamental Rights and 5 | Assignment
Education
2 Fundamental Rights of Students6 | Assignment
and Punishments
3 Legal Issues in Teachers7 | Assignment
Contract/Employment

viii
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4 | Student Control and Discipline in Schools 8 Assignin
5| Control and Discipline of Teachers 9 TMA 2 to |be
submitted

Module3  SomeLegal Issuesin School
Administration

=

Legal Basis for Teachers’ Registration 10  Assignimen

2 | Negligence and Student Personnelll | Assignment
Administration

3 | Tort and Educational Administration 12  Assignment
4 | Defamation and School Communication 18  Assignment
5| School Record keeping 14 TMA to be
submitted
Revision 15
Examination 16
Total 16

HOW TO GET THE MOST FROM THIS COURSE

In distance learning, the study units are specialgveloped and
designed to replace the university lecturer. Hengmi can work
through these materials at your own pace, andtame and place that
suits you best. Visualize it as reading the lextostead of listening to a
lecturer.

Each of the study units follows a common formatie Tirst item is an
introduction to the subject matter of the unit, &oav a particular unit is
integrated with the others and the course as aavhblext is a set of
learning objectives. These objectives let you kwawat you should be
able to do by the time you have completed the uiibou should use
these objectives to guide your study. When yoweHavshed the unit,
you must go back and check whether you have aathithes objectives.
If you make a habit of doing this, you will sigmiéintly improve your
chances of passing the course.

The main body of the unit guides you through theuneed reading from
other sources. This will usually be either fronuyset books or from a
Reading Section.

Activities are interspersed throughout the unif8orking through these
tests will help you achieve the objectives of tmisiand prepare you
for the assignments and the examinations. Youldhim each activity
as you come to it in the study unit
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The following is a practical strategy for workingréugh the course. If
you run into any trouble, contact your facilitatsrpost the questions on
the Web CT OLE’s discussion board. Remember that facilitator’s
job is to help you. When you need help, don't tagsito ask your tutor
to provide it. In summary,

. read this course guide.

o organise a study schedule. Refer to the coursevievefor more
details. Note the time you are expected to spenelach unit and
how the assignments relate to the unit. Imporiafdrmation,
e.g. details of your tutorials, and the date of fin& day of the
semester is available from the Web CT OLE. Youdrneegather
this information in one place, such as your diaryaowall
calendar. Whatever method you choose to use, youidldecide
on and write in your own dates for working on eaait.

o once you have created your own study schedule,vdoyihing
you can to stick to it. The major reason that siusl fail is that
they get behind with their coursework. If you geb difficulties
with your schedule, please let your facilitator wnbefore it is
too late for help.

) Turn to unit 1 and read the introduction and thgcives for the
unit.
) Assemble the study materials. Information abouatwou need

for a unit is given in the ‘Overview’ at the beging of each unit.
You will always need both the study unit you arerkimg on and
one of your set books, on your desk at the same tim

. Work through the unit. The content of the unieitshas been
arranged to provide a sequence for you to follods you work
through this unit, you will be instructed to reaectons from
your set books or other articles. Use the uniigtide your
reading.

o Keep an eye on the Web CT OLE. Up-to-date coursgnmation
will be continuously posted there.

. Well before the relevant due dates (about 4 weeHsre the
dates) access the Assignment file on the Web CT @hH
download your next required assignment. Keep imdntihat you
will learn a lot by doing the assignments carefullyhey have
been designed to help you meet the objectiveseottiurse and,
will help you pass the examination. Submit alligriesients not
later than the due dates.

. Review the objectives for each study unit, confilrat you have
achieved them. If you feel unsure about any ofdhgctives,
review the study material or consult your tutor.

. When you are confident that you have achieved a'suni
objectives, you can then start on the next unitoc®d unit by

X
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unit through the course and try to pace your stsalythat you
keep yourself on schedule.

o When you have submitted an assignment to your témor
marking, do not wait for its return before startomgthe next unit.
Keep to your schedule. When the assignment igned pay
particular attention to your facilitator's comment€onsult your
tutor immediately if you have any questions or [eats.

. After completing the last unit, review the coursed gprepare
yourself for the final examination. Check that ywave achieved
the unit objectives and the course objectives.

TUTORSAND TUTORIALS

There are 13 hours of tutorials provided in suppbithis course. You
will be notified of the dates, times and locatioh these tutorials,
together with the names and phone number of ydar,twhen you are
allocated a tutorial group.

Your tutor will mark and comment on your assignrmseikeep a close
watch on your progress and on any difficulties yoight encounter.
You must mail your tutor-marked assignments to yotor well before

the due date (at least two working days are reduireThey will be

marked by your tutor and returned to you as soopogsible. Do not
hesitate to contact your tutor by telephone, e-;noaitliscussion board if
you need help. The following might be circumstange which you

would find help necessary: when

. you do not understand any part of the study unithe assigned
readings.

. you have difficulty with the self-tests or exerase

) you have a question or problem with an assignmeith, your
tutor’'s comment on an assignment or with the gmadih an
assignment.

You should endeavour to attend the tutorials. Thike only chance to
have face-to-face contact with your tutor and to @sestions which are
answered instantly. You can raise any problem emeved in the

course of your study. To gain the maximum ben&fiim course

tutorials, prepare a question list before attendivggn. You will learn a
lot from participating in discussions.

Xi
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SUMMARY

EDA 854 Legal Aspects of Educational Administration and
Planning exposes the graduate student to the legal isausduicational
administration. Upon completing the course, yoll e equipped with
the knowledge required to produce an efficient effieictive educational
administrator. You will be able to answer questisoch as:

0] What are acts, commission or omission adjudged & b
misconduct in the education industry?

(i) What are the benefits of being registered as @&xan Nigeria?

(i)  What punishments and practices tend to infringe nuploe
fundamental rights of students in schools?
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MODULE 1 EDUCATION LAW AND THE NIGERIAN
EDUCATION SYSTEM

Unit 1 Nigerian Judicial System

Unit 2 Concept of Education Law

Unit 3 Organisational Control of Education in Nige
Unit 4 Nigerian Education Laws

UNIT 1 NIGERIAN JUDICIAL SYSTEM
CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Organisation of the Judiciary
3.2 Functions of the Court with Selected Educa@ase Laws
3.3 Legal Procedure in a Civil Action
3.4 Legal Analysis

4.0 Conclusion

50 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

The inevitability of conflicts, differences in opim and the rise of
unforeseen circumstances in the functioning ofetgcand other social
systems such as the public and private schools hacessitated the
obvious need for an agency that will resolve thaflatis when they
arise. This is necessary for society and instingiwithin it to operate
with some degree of efficiency. The judiciary isetagency that
performs this vital function of the interpretati@amd adjudication of
conflicts.  When disputes arise in the school systend school
machinery is unable to resolve them, it is the tthat may be the final
arbiter of the legal issues involved.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

list the types of courts in Nigeria

describe the courts

state the functions of courts

cite some education cases to confirm the functodrike courts
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o explain the legal procedure in a civil action
o explain the abbreviations used in Nigerian Law Regpo
. discuss the terms:

(@) Plaintiff

(b) Defendants

(c) Legal Persons

(d)  Non-jurisdic Persons
(e)  Writ of Summons

0] A Plea

(g) Pleadings and

(h)  Judicial Review.

3.0 MAINCONTENT

3.1 Organisation of the Judiciary

The judiciary consists of the system of courts @mbes. It is the
safeguard of civil liberties. In the 1999 Constaat of the Federal
Government of Nigeria, the types, organisationisgliction, functions
and powers of the judicature are highlighted int®®ac and covered in
detail under Chapter VII. The primary reason famlliog at the judiciary
and the functions they perform is to gain insighoior some familiarity
with the legal process of adjudication and to betbederstand cases
presented to the learner.

The organisation of the judiciary is hierarchical pyramidal in
structure, with ordinary courts at the foundatithe intermediate courts
ranged above and the Supreme Court at the apexer&gn courts are
classified into (a) Courts of Original Jurisdictiand (b) Courts of
Appeal. Magistrates and High Courts are courtsrigfiral jurisdiction.
Such courts usually sit each with a single Judg#herBench.

A court of first instance considers facts, takesl@vce, applies the law
and finally delivers the court decisions in thenfioof judgment.

Courts of Appeal exist to review the decisions loé tower courts,
whenever necessary to correct possible judiciarem@nd ensure justice.
An Appeal Court is a multi-member bench and readtsedecision by
majority vote. The Court of Appeal and the Supredmairt of Nigeria
are appellate courts. The latter is the highestténwNigeria (see Figure
2.1).

In Nigeria, the organisation of the judiciary atedlects the federal form
of government. Consequently, there is a dual systémational and
state courts (see Figure 2.2). The courts, as gedvior in Section 6(5)
(a) to (k) in the Constitution are:

2
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(@) The Supreme Court of Nigeria

(b)  The Court of Appeal

(c) The Federal High Court

(d) The High Court of the Federal Capital Territorjpuja

(e) A High Court of a State
() A Sharia Court of Appeal of the Federal Capitalrifery, Abuja

(g0 A Sharia Court of Appeal of a State

MODULE 1

(h) A Customary Court of Appeal of the Federal Capittitory,

Abuja
0] A Customary Court of Appeal of a State

()] Such other courts as may be authorised by law ®&rcese
jurisdiction on matters with respect to which theatidnal
Assembly may make laws, and

(k)  Such other courts as may be authorized by law tercese
jurisdiction at first instance or on appeal on mtwith respect
to which a House of Assembly may make laws.

Fig 2.1

Federal
High
Court

Supreme Court of

Structure of the Court System in Nigeria

District

Migeria
Court of
Mational State High Customary Sharia Court
Industrial Court Court of of Lppeal
Appeal
Lireg Magistrate Customary Sharia
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Fig 2.2 The Dual Nature of the Judiciary in Nigeria

Federal Courts State Courts
Supreme Court of High Sharia Court Customary

Migeria Court of Appeal Court of

Appeal

(.

Court of

Vi

Mational
Irdustrial

hagistrate

Federal High Sharia Customary
Courts

It is important to note that in Section 275 and 28&0the 1999
Constitution of the Federal Republic of Nigeriasinhot compulsory that
every State of the Federation should establiskee#hSharia Court of
Appeal or a Customary Court of Appeal. For instanSection 275
states, “There shall be for any State that requtre@sSharia Court of
Appeal for that State” and Section 280 similarlpsiates that, “There
shall be for any State that requires it a Custon@ourt of Appeal for
that State.”

The courts established by the Constitution forRbderation and for the
State (listed a to k above) are considered as tiper¥r Courts of

Record in Nigeria (i.e., courts which not only mkisep a record of their
proceedings but also have the inherent power taspusummarily

contempt committed against it, before it).

Section 6(4)(a) of the Constitution provides thathing precludes the
House of Assembly of a State from establishing tsoather than those
to which Section 6(5) relates (i.e., those listethie Constitution).

The courts contemplated here are considered imfenarts of record

(i.e., courts that have no inherent power to pusismmarily contempt
committed against it, before it). It would seemtttee courts envisaged
by the section are Magistrate Courts and Custor@aryts in the South
and Magistrate Courts, District Courts and Area®oin the North.
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The federal system of courts consists of the Suer€aurt of Nigeria,
the Court of Appeal, the Federal High Courts ardNlational Industrial
Court including the Federal High Court in the Fedl€apital Territory,
Abuja.

The Supreme Court of Nigeria

The Supreme Court is treated in Section 230 toi@3Bhapter V11 of

the Constitution. It is at the top of the orgarnimadl structure of the

judicial system, indicating that it is the highesturt of the land. Only

relatively few primaries and school law cases fperd because most
citizens do not have the resources to fight a eds¢he way to the

highest court.

The Supreme Court consists of the Chief Justideigéria and not more
than justices. It has both original and appellatesglictions. It also has
original jurisdiction only in disputes between tRederal Government
and state(s) or between states if and in so fraslispute involves any
guestion (whether of law or fact) on which the s&eage or extent of a
legal right depends.

Apart from these, the Supreme Court has jurisdictio hear and
determine cases only on appeal from the Court gbedp where the
appeal involves the question of law, civil or cnival proceedings,
interpretation or application of the Constitutiafglation of provisions
of Chapter IV (fundamental rights) and decisions any criminal
proceedings in which any person has been sentetoceéath by the
Court of Appeal or in which the Court of Appeal hegnfirmed a
sentence of death imposed by any other court.

Furthermore, the Supreme Court also has jurisdicto hear and
determine appeals from decisions on any questisrie whether or not
any person has been validly elected to the officBresident or Vice-
President, and whether or not the term of officeaaly person as
President or Vice-President has ceased under thetizgion. Finally,

the Supreme Court has the power of judicial reviéhe power to
declare acts of National Assembly, or any other Ilaich is

inconsistent with the provisions of the constitatias null and void. The
Supreme Court has no original jurisdiction with pest to criminal

matters.
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The Court of Appeal

This is the next court grade to the Supreme Cd@&settion 239 of the
1999 Constitution indicates that the Appeal Coa the jurisdiction to
hear and determine appeals from the Federal HightCiocluding the
Federal High Court in the Federal Capital Territoigh Court of a
State, Sharia Court of Appeal of the Federal Chfiaritory, Sharia
Court of Appeal of a state, Customary Court of Agdpef the Federal
Capital Territory, Customary Court of Appeal of tate, and from
decisions of a Court Martial or other tribunalsnagy be prescribed by
an Act of the National Assembly. It also has powerhear and
determine appeals from governorship and legisldtagses and election
tribunals on any question. The decisions of the rCofi Appeal in
respect of election petitions are final.

The nation is divided geographically into judicednes; each with a
Court of Appeal. A Court of Appeal is made up gbrasident and not
less than three other justices.

The Federal High Court

Sections 249 to 254 of the Constitution deal witle Federal High
Court. The Federal High Courts have jurisdictioncimil cases and
matters relating to the revenue of the governméhe federation; the
taxation of companies and other bodies establistredarrying on
business in Nigeria and all other persons subjedeteral taxation;
customs and excise duties; banking; foreign exahaogrrency or other
fiscal measures; and any enactments relating torighp, patents,
designs, trade marks and merchandise marks.

It also has jurisdiction and powers in respectrohmal cases and such
powers of the High Court of a state.

The National Industrial Court

The National Industrial Court was established i@ 9ection 19(1) of
the Trade Dispute Decree No.7 of 1976 creates thert.c This
legislative direction has been reinforced by maqpectically tailored
legislation, the National Industrial Court Act. 8en 7(1) of the
National Industrial Court Act provides that the doshall have and
exercise jurisdiction in several cases and mattelating to labour,
including trade unions and industrial relations;viesnment and
conditions of work, health, safety and welfare abdur, collective
agreement, any circumstances relating to or seetrdgrs to restrain
any personal body from taking part in any strilagkl out or industrial
action or any conduct in contemplation or in furtmee of a strike,

6
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lockout or any industrial action; any question @she interpretation of
any collective agreement; any award made by arraklribunal in

respect of a labour dispute or an organisationsppude; the terms of
settlement of any labour dispute, organisation@pute as may be
recorded in any memorandum of settlement and angrdgwor

judgement of the court and states that the coustjbhasdiction and
power to hear cases arising from labour, tradeutispemployment
matters and all other matters relating to tradevisies.

It is also charged with the responsibility of iqiesting trade union
contributions (Onyearu, A.O., 2009).

SELF-ASSESSMENT EXERCISE 1

Why is an understanding of a country’s judicialteys necessary in the
study of education law?

Sections 270 to 284, of Part Il, Chapter VII of th@99 Constitution,
deal with the state court system which consis@ High Court, a Sharia
Court of Appeal and a Customary Court of Appea &tate.

High Court of a State

At the apex of the state judicial set up are (B kigh Court (2) the
Sharia Court of Appeal (where it exists) and thestGunary Court of
Appeal (where it exists). It has the unlimited gdliction to hear and
determine any civil proceedings in which the existe or extent of a
legal right, power, duty, liability, privilege, iatest, obligation or claim
is at issue, or to hear and determine any crinpnateedings involving
or relating to any penalty, forfeiture, punishmenmtother liability in

respect of an offence committed by any personsidBsghe civil and
criminal proceedings which can originate in the iH{@ourt, it can also
handle those similar proceedings brought befote ive dealt with by
the court in the exercise of its appellate or sugery jurisdiction. A

High Court can also hear appeals from decisionsoofl Government
Council Election Tribunals situated within its akggurisdiction.

Sharia Court of Appeal of a State

The court exists in any state of the federationt tlemuires it. Its
jurisdiction includes the exercise of such appelland supervisory
jurisdiction in civil proceedings involving questi® of Islamic law
where all the parties are Muslims. A Sharia Cotihppeal of a state is
duly constituted if it consists of at least two Ka{Muslim Judges) of
that court. The Head of the Sharia Court of Appdah state is called
the "Grand Khadi.”
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Customary Court of Appeal of a State

There is for any state that requires it a Custon@oyrt of Appeal. The
head of such a court is called the “President.” éstGmary Court of
Appeal of a state exercises appellate and supeyjigosdiction in civil
proceedings involving the question of customary. law

As earlier on pointed out in this chapter, not nwed in the
constitution are magistrate courts district coudsga courts, sharia
courts and customary Courts. However, since alteStalready have
Magistrate Courts and States in the north, in amdihave district, area
and sharia courts while most states in the soutle lsastomary courts
before the coming into effect of the 1989 consgtiut they are deemed
to have been duly established under the 1989 totisti by virtue of
Section 270. It is essential to observe that cas@dving public schools
in Nigeria may be litigated at either level (fedeva state courts), but
most of the cases are heard and decided by theiatts, particularly
high courts and magistrate courts.

3.2 Functionsof the Court with Selected Case L aws

The judiciary in most democratic societies perforanaumber of very
useful functions. First, it is true that most legahtroversies involve a
dispute regarding facts and it is the responsybibf the court to

critically examine evidences contained in documeatsicles, public

records or the oral testimony of witnesses in otdgrecisely determine
the facts of the case. After the facts have be¢armned, essential to
the judicial process is the function of decidingatvhules of law are
applicable to a given set of facts and the integpi@n of that law within

the scope of their respective jurisdiction (Reuttad Hamilton, 1976;
Hitchner and Harold, 1975).

The courts also perform law making functions. Aschiner and Harold
have pointed out, to find and interpret the lawtdsparticipate in its

creation. Besides, the courts, particularly ther8ope Court, have the
power of judicial review, that is, the power to elebine the

constitutionality of a legislative or executive aotd to, declare it null
and void if it found it to be in conflict with th&uperior provisions of the
Constitution. For example, the direct funding ahpary education was
stopped as a result of a Supreme Court ruling afl A2002 to the effect
that it was unconstitutional for the Federal Gowveent to circumvent
the state governments in funding primary educatidrhis led to the
withdrawal of a UBE Bill in the House of Represdivas, which had

assumed the UBE programmes would benefit from t‘fickarge”

financing.
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Furthermore, the courts perform a number of adnnatise
responsibilities. For example, grant divorces, amisher oaths/affidavits,
etc. It is the responsibility of courts to protéahdamental and civil
rights of citizens. If someone is detained withtudl, the relations of
the detained can go to court to seek reason(shéodetention. Through
certain writs, the courts can compel the executivperform its duties,
which it would otherwise not have performed.

A recent case is Suit No. B/272/09 between MrshFaghayedo and 58
Others — Applicant v. West African Examinations @oily Dr. Ngozi
Osarenren and Ministry of Education (Respondents).

Edo State Government had reviewed levies paid hbyaiaer school
owners. Some proprietors rejected the levy, buteed) to pay
100percent increase and also went to court. Téke gjovernment in
reacting to this sealed up some of the defaulteigpsls and threatened
not to permit the pupils and students write thehimeming First School
Leaving Certificate and the Senior School CerttBc&xaminations.
The Applicants therefore rushed to court for arenmb injunction
restraining the defendants and its agents fromemtavg their pupils
and students from the aforementioned examinatidrse court granted
their plea. One can imagine a situation whereethemo court, such
schools would have been frustrated and denied reerul

Another typical example is that of five memberstaff of the Teaching
Service Commission in EKkiti State (Applicants) atlte Teaching
Service Commission (Respondents). The teacheligeteto pull out
from Nigerian Union of Teachers (NUT) and rathanjthe Academic
Staff Union of Secondary Schools of Nigeria (ASUSShe Applicants
went to court to restrain the Teaching Service Casion from further
deduction from their salary into the NUT and toldee that they are no
longer members of NUT. In helping to resolve tbgue, the Teaching
Service Commission took sides with the Nigerian donbof Teachers
(NUT), ignored the two actions in court and camrathe applicants
with undisguised vengeance; consequent upon whiehdachers were
issued letters of dismissal. The judge in hisngijuashed the dismissal
order because there was breach of the principlaioearing and said:

o For the avoidance of doubt, the applicants shalielséored to all
their rights and privileges as teachers in the isesvof the
Teaching Service Commission as if the said lettegse never
written at all (Odeh, 2008).

You can see that but for the courts, a scenariabase could result in
breakdown of law and order. However, because tisesigplace one can
get redress, people are often ready to exercise sestraint.
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Finally, the courts also rule on disputed electiomsd electoral
boundaries, arbitrate between separate institutimnsthe political
process (between federal and state governmentsetwebn state
governments and between executives and assemblies).

SELF-ASSESSMENT EXERCISE 2

List and discuss some of the functions of the ®ourt

3.2 Legal Procedurein a Civil Action

A breach of any law other than a common law isvé wirong. A civil
action is between two categories of persons colielgt referred to as
the parties in the case. In a civil litigation, therson who brings the
action to court is usually called tiiaintiff. In some specified actions
such as those relating to divorce, elections ard ftding up of a
company, he is called tHeetitioner, and in all cases, by way of motion,
he is called theApplicant. The person against whom the action is
brought is called theDefendant and in specified actions such as
mentioned above (divorce, elections, the foldingofia company and
motions), he is called the Respondent. The coumhich the action
takes place is called th@ial Court.

In law, not every person can sue or be sued. Thdse have the

capacity to sue and be sued are called legal perdon-legal persons
include infants, lunatics, idiots and those withntaé dis-organisation

due to drunkenness or extreme old age. Howeves, ¢htegory of

persons can sue or be sued through a third pafigrred to as "next
friend.” In law, next friend is either a parentabguardian. For example,
a primary or secondary school pupil may sue thrdughnext friend" —

his parents or guardian. Limited liability compasjieeducational

institutions such as universities, government depamts, public

corporations or the government are regarded ad fggaons in law.

Boards of Governors (of schools); are non-juriggicsons and therefore
cannot sue or be sued. Where a host of peoplenteested in a case,
the law allows some of the interested persons éofeuthemselves and
on behalf of all the rest, if they can show evident writing that they

have been so authorized by the people to be repszse

A civil suit is usually commenced by Writ of Sumnspm@a paper stating
the claim(s) against the other party or in spedifeases by way of
motion, petition or originating summons, and in exonal cases by a
motionex parte. A summons is, in effect, an order of court diregthe
defendant to appear in court within a certain tipggiod, usually 30
days.

10
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Before an action can properly commence in a regudart, it has to be
proved that the other party has been served wehwitit of summons.
The regular procedure for serving the writ of summe by personally
handing it to the person in question. Where pels@®vice is

impossible because of pranks, application is soéigimbh the court for

substituted service. If granted, the summons cbelgublished by any
newspaper widely read in the jurisdiction or thenewons papers would
be posted on the premises of the adverse partige [lefendant fails to
take any actions within the time stipulated, thainglff may take a
judgement against the defendant by default.

When the parties appear on the date indicated enstimmons, the
defendant would make his plea. A plea is an ansivéte defendant to
the allegation(s) made against him by the plaingfter the plea, the
Judge would then order the parties to file tipbgadings. Pleadings are
the legal name for the statement of claim and theement of defence
combined. The plaintiff would normally start hisse by giving

evidence in chief. He would be cross-examinedranelxamined where
necessary. He may call withnesses to give evidemcipport of his

case. They too would follow the procedure of exwtion, cross-
examination and re-examination.

The Judge, after hearing arguments from both Eartsould finally

deliver his judgement. The compensation for a sagfoé action is
usually damages to compensate the plaintiff forltlss occasioned by
the defendant’s conduct. Apart from damages, tiseiccessful party in
a civil suit would usually be ordered to pay congaion to the
successful party for the expenses to which he hasn bput in

establishing his claim. In some cases where damagksnot be

adequate compensation, a decree of specific peaforen may be
ordered.

A person who is dissatisfied with the decisiontw tourt could appeal
to the next higher court. This is done by givingatice of appeal to the
court where the judgement was given. After heaarguments on both
sides, the appellate court could decide the cédbeljudgement is in
favour of the accused (defendant) the appeal wbaldllowed and the
decision of the lower court would be set asideh# judgement is not
favourable to the accused the appeal would be dsmdi and the
judgement of the lower court affirmed. Sometimes dlccused may get
limited victory for his appeal. If this happens wddhe court, though
not allowing the appeal, feels that the sentenceods severe, the
sentence in such a case would be rendered to vdrag®tent the appeal
court deems proper and then that would stand asawesentence.

11
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A party who is dissatisfied with the ruling of tiAgpeal Court may

appeal to a higher court; e.g. the Supreme Coargjuestions of mixed

laws and facts or questions of facts alone thaitritexr consideration of

the Supreme Court. There is no appeal beyondupeeie Court, as it
Is the last Court of Appeal. It should be noted th@gerson dissatisfied
with the judgement of a court should appeal timgoukhis is because

there is limited time within which to appeal. Anden this period has
lapsed, the aggrieved party cannot appeal any matess he gets leave
to appeal out of the time from the appellate court.

SELF-ASSESSMENT EXERCISE 3

I Describe the work of the following federal courf$ie Federal
Courts:
(@) The Federal High Courts
(b)  The Federal Courts of Appeals and
(c)  The Supreme Court.

34 Legal Analysis

Trial court decisions such as those of Magistrateir@ and those of
other lower courts are not generally reported dslipbed. One reason
for this is the fact that the weight of the precddset by these lower
courts is not sufficient to warrant permanent répgr Except for the
High Courts, Courts of Appeal or the Supreme Caletisions of other
courts (lower) are simply filed in the office ofetlClerk of the court
where they are available for public inspection.

The reported appellate decisions are published aturves called
“‘Reports.” Most State High Court decisions arenfun the state
reports of that particular State. Decided casesspect of education can
be found in a number of Nigerian Law Reports. Adoog to
Peretomode 1992, they include the following:

Abbreviations Nigerian (Law) Report

R All Nigerian Law Reports

R. Federal Nigeria Law Reports
Nigeria Law Reports

R Nigerian Monthly Law Reports

R. Nigerian Weekly Law Reports

R. The Nigerian Commercial Law Reports

R Nigerian Constitutional Law Reports
Nigerian Weekly Law
Selected Judgements of the Supreme Cour
Judgements of the Supreme Court

nwmzzzzzzmnz
OFrr-30 -
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C.C.H.C.J Selected Judgements of the HighrtCou
Lagos

L.L.R. Law Reports of the High Court of Lagos

D.S.C.C. Digest of Supreme Court Cases

N. C. R. Nigerian Criminal Reports

W. B. R. N. Weekly Bench Reports of Nigeria

E.C.S.LE. Law Reports of East Central State

E.N.L.R. Eastern Nigeria Law Reports

N.N. L. R. Northern Nigeria Law Reports

R.S. L. R. Law Reports of Rivers State

W. N. L. R. Western Nigeria Law Reports

W.S. C. A. Judgements of the Western State Colrt
Appeal

W. S. H. C. Judgments of the High Court of Western
State

M.S.N. L. R. Law Reports of Mid-Western State

After cases are published in the “Reports”, thgsaions or “cases” are
referred to as (cited) by giving the name of thee¢cahe volume and
name and page of the official report in which ipislished.

In reading the title of the case, such Ebi v. Prélye ‘v’ means versus
or against. in the trial court, Ebi is the plaffytihe person who filed the
suit and Preye is the defendant, the person agaimsin the action was
brought. When the case is appealed, some appelatds place the
name of the Party, who appeals or the appellastt fir

Some appellate courts retain the trial court's paderxames. The student
must therefore read the facts of each case andycidantify each party

in his mind in order to understand the discussigrihe appellate court
(Smith and others, 1984 pp. 15 -16).

The study of reported cases requires an undersiguaaid application of
legal analysis. Smith and his colleagues have wbdethat normally,
the reported opinion in a case sets forth the Wohg:

(a) essential facts: nature of the action; the partigst happened to
precipitate the controversy

(b)  theissues of law

(c) the legal principles involved

(d) the application of these principles and

(e) the decision.

The authors point out that a serviceable methodarlyzing and

briefing cases after a careful reading of the apins for the student to
write in his own language a brief containing:

13
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The parties

The facts of the case

The legal issue or question involved
The decision of the court

The reasons for the decision.

arwpdPE

SELF-ASSESSMENT EXERCISE 4
Describe the courts commonly found within a statikgial system.
40 CONCLUSION

The legal system has been so structured that ifisonet satisfied with
the judgement, one can appeal to a higher level.

This therefore makes for a sane society where ewery- highly placed
or lowly placed, master or servant allows the lawetgulate our mutual
coexistence. In actual fact, law ties our handmfcriminal inclinations
and acts.

50 SUMMARY

In this unit, you have seen the organisation ofjtigeciary. At the apex
is the Supreme Court followed by the Court of Agp@aad then the
High Courts (Federal and State), National Induls@Burt, Sharia Court
of Appeal and Customary Court of Appeal. At thevdéo bench, we
have the Magistrate Courts, the Sharia Courts dmed Gustomary
Courts. The functions of the court have revealed the courts are no
respecter of persons. The fundamental rights oividdals and the
Constitution are being upheld as revealed by tlredases cited.

6.0 TUTOR-MARKED ASSIGNMENT

I Write a brief explanation on each of the following:
Plaintiff

Defendant

Legal persons

Non-juristic persons

Writ of Summons

A Plea

Pleadings

Judicial Review.

S@~PpaonoTy

. State the procedure involved from time of filing action in a
civil matter until judgement is given.

14
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1.0 INTRODUCTION

The schools whether private or public, is a pulmgtitution established
by law and with certain prescribed functions. égdl consideration,
they are public institutions in the sense that theyestablished to serve
the public. The school can, therefore, be consuler corporate body.
This means that it can sue or be sued. Accordirtghse who operate
and manage the educational systems or institutionst have to
discharge their functions and responsibilities witie provisions of the
rules and regulations as embodied in the varioadéeStand Federal
Government Education Laws, Codes, Ordinances, Bs@ed Edicts.

In this unit, we shall learn what education law its, classification,
purposes and sources.

16
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20 OBJECTIVES

At the end of this unit, you should be able to:

o define law

o explain what education law is

. enumerate the classification of law

. state and discuss the purposes of education law
. list and explain the sources of education law.

3.0 MAINCONTENT
3.1 Definition of Law

Law can simply be defined as “a rule or a bodyubés to which actions
conform.” Blackstone, an English jurist, definasvlas “a rule of civil
conduct prescribed by the supreme power in a statemanding what
is right and prohibiting what is wrong. To Houdirig (1963), law is “a
dynamic process, a system of regularised, institadised procedures
for the orderly decision of social questions, imthg the settlement of
disputes.”

One definition of law which has received wide adeepe is that
formulated by the American Law Institute. It definlaw as “the body
of principles, standards and rules which the coairis particular state or
country apply in the decision of controversies igttttbefore them.”

Implicit in these definitions are the ideas that larovides a framework
for group relations and serves as a vastly commleghanism or system
for social control. It permits, regulates and plodl certain conducts
for the purpose of achieving harmony in societyt thus delimits
individual liberty for the protection of social erest.

The term law is relative; consequently, there isunoversally accepted
definition of it. One thing generally acceptedwawer, is that the law is
pervasive, that it is an integral part of our stciand that it affects
practically almost all known human activities antl @ersons in the
environment, directly or indirectly, in order toseme order, peace and
stability. The idea of law emanates from group dwart; without a
group there can be no law. What, then, is law?

17
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The word “law”, in its generic sense, refers to boaly of legal rules
which govern behaviour and stem from all sourcéke emergence of
the Nation State as a complex entity has made “law&place customs,
religious and ethical beliefs as the regulator obtrpractical affairs of a
modern state (Hoeber and others, 1982).

Nwagwu (2004) pointed out that the term law hasnbdefined in
different ways by scholars (Reutter, 1970; Nwagh@87; Peretomode,
1992 and Taiwo, 1993). Nevertheless, certain akmrages are evoked
no matter how the word is defined or interpreted.

Perceptions of rules, regulations, prescribed aafdeonduct or social
behaviour and prohibited modes of action and behavare all part of
the general understanding of what a law is.

Within the definition of the term law are impliedorcepts like:

constituted or supreme authority, which has thegyaand responsibility
to make laws; rules and regulations which are bigain organisational
members or citizens of that country or state. RBeape commanded to
do or obey what is right while they are also prdkith from doing what

is wrong according to the values, beliefs and tiaak of that particular
society, organisation, system or institution. Lawsay also be
conceptualised as institutionalised procedures @unel processes for
resolving conflicts and controversies. They proviglescriptions for

settling disputes, obtaining justice and remedies.

Laws are also decisions and provisions for the béstament and
protection of fundamental human rights. Laws aterided to regulate
the relationships and associations between indalsju groups,
organisations and institutions. The purpose iadioieve order, justice
and peace. Harmonious coexistence and interaetien in the pursuit
of divergent interests and aspirations can onlyuncghen there is
respect for the rule of law. This implies that &@bur must conform to
recognised principles and standards of conducthieat been laid down
by competent authorities within the society or migation. There is, of
course, the issue of jurisdiction in the formulatiand enforcement of
laws. The issue concerns not only the source thfoaily, but also the
geopolitical location. Courts are established #gcial centers and
authorities for deciding and resolving claims aodtooversies. Courts
also punish offenders and award damages to peogeoaps that have
been injured or denied their rights by other peaplgroups.

18
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SELF-ASSESSMENT EXERCISE 1

Define the term ‘law’.
3.2 What IsEducation Law?

The education system, as a social organisatiorgdiministered and
managed through laws, rules and regulations. Thesentended to
provide a framework for controlling the behaviourdaactivities of
members of the organisation. The ultimate purp®se ensure that law
and order prevail and a conducive environment tabéished for the
efficient and effective achievement of the goald abjectives of the
organisation.

Education laws are very important in the educatigstem because of
the multiplicity of objectives and the large numbesf people with

different backgrounds involved. These include sthadministrators,

teachers, students and parents. There are alsomwoity leaders and
members; government officials, agencies and pdedstavho are

stakeholders assigned specific functions, rolesragigonsibilities.

It is often amazing that many of the people whoaamtese participants in
the education system or who have strong interesthizit goes on in the
education system do not have adequate knowledgeeoflaws that

govern the administration of the system. Yoloy893) lamented that
most of those in the business of education know Vitte about the

laws under which they operate. He asserted thatagibnists tended to
regard legal matters, in whatever form, as thenmss of lawyers.

The point, however, is that we do not have to bexgrofessional

lawyers in order to understand and appreciate thpoitance of

education laws. It will be difficult to operate aplanners,

administrators, teachers, supervisors, inspectaiseaen as students if
we are ignorant of the laws, rules and regulattbas govern operations
of the education system.

Education laws are simply those laws that have beeacted
specifically for the organisation, administratiomdacontrol of the
education system. Although those who operate & @¢ducation
enterprise are citizens governed by the laws ofahd, criminal or civil
as the case may be, they are also expected to gavithllaws designed
exclusively to regulate what we can do or not dothe process of
teaching, learning and management. The educadies &re necessary
because educational establishment or institutica secial organisation
with many individuals and groups as stakeholdefhere are many
complex aims and objectives to achieve and numealivesse interests,
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aspirations and expectations to satisfy. The needegulate social
interaction and behaviour appears obvious or intpera

Education laws were promulgated as Ordinances gltin@ colonial era.
During military regimes, the education laws werkeased as decrees if
made by the federal government, or as edicts if enhg state
government. In periods of representative or deatacrcivil rule,
parliaments enact laws in the form of Acts. Itingportant for all
concerned with the management of the educationesysto be
conversant with education laws and how these gowerractivities and
programmes.

Education law is one aspect of the vastly complhgstesn of social
control. It may be defined as those areas ofpguuidence which focus
on educational activites — the operation of pubbhod private
elementary, secondary and tertiary institutions.

3.21 Characteristics of Education L aw

In his work entitledThe Morality of Law, Fuller (1969, pp. 49 — 91),
identified eight desirable characteristics or diedi which a good legal
system should have. They are also applicable gpa@l system of
education law. These are:

1. General rules (standards) of conduct

2. Publication of the laws sufficient to subjectertin to public
criticism

3. Minimum reliance on retroactive laws

4, Clear laws and clear standards of decisionsjgha minimum of

obscurity, incoherence and vagueness

5. As few contradictory laws as possible

6. Law within the citizen’s capacity for obedience

7. Law which is relatively consistent through tigne., it should not
be too static)

8. Conformity of official action with declared rul@eretomode,

1992).
SELF-ASSESSMENT EXERCISE 2

What is education law? Enumerate and discuss theacteristics of
education law.
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3.3 Classfication of Law

There are a number of ways of classifying law. Tbhbowing is
commonly preferred:

(1) Public and Private Law

(2)  Civil and Criminal Law

(3) Substantive and Procedural Law
(4) Common and Statutory Law.

This will be explained below.
3.3.1 Publicand Private Law

Public law is an aspect of law that is primarilydadiirectly concerned
with government. It regulates the relationshipwsstn the organs of
government, between one state and another, andrgotles relations of
citizens with the state. Public law embodies anahiaw, constitutional
law and administrative law. Constitutional lawees to the body of
fundamental rules and regulations which prescrithed structure and
functions of the organs of the federal, state awchll governments.
Where such rules and regulations are embodiedsingée document, as
in Nigeria or America, we refer to the document aswritten
constitution; but where the rules are containetbaattered” documents,
constitutional conventions and acts of parliameassjn Great Britain,
we refer to it as unwritten constitution. Admingtve law is a branch
of constitutional law primarily concerned with threconciliation of
efficient administration with individual freedomights and interests. It
determines the organisation, powers and duties drhirastrative
agencies and the limits of delegated legislatiomfius, administrative
law involves principles that govern the proceduassl activities of
government boards and commissions.

Private law is that which deals primarily with tredationships between
private persons, organisations or legal entitiésincludes the law of
property, the law of contract, the law of tortsv{cwrongs) and family
law, etc.

3.3.2 Civil and Criminal Law

Civil law is that law which spells out the rightacaduties that exist
between individuals, the violation of which congi#s a wrong against
the injured person. For example, if a person, sagchools Board,
refuses to live up to the terms of a binding agreeimthe other party,
say, a teacher under the law of contracts has itjii@ to recover

damages. Damages refer to the sum of money equivid the loss
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sustained as a result of the breach of contrace{®®mode, 1992). The
vast majority of education/school law cases falihii the “civil law”
category. In contrast to civil law, criminal law that body of state or
federal laws that defines offences against the ipudhd provides
punishments for their commission. Civil is partpfvate law, while
criminal law is part of public law (Smith and otbel984).

Crime is an act of omission prescribed by the siatkbears punishment
for its occurrence in the interest and protectibthe public.

In a civil action, the aggrieved or injured pers@mhe plaintiff)
commences the action to recover compensation ferddmage and
injury that he has sustained as a result of thengdoer’s (defendant’s)
conduct. The plaintiff, as Smith and his colleagtightly point out, has
the burden of proof which he must sustain by @ponderance (greater
weight) of evidence. The aim of civil law is torapensate the injured
party, and the principal forms of relief affordete aa judgement of
money compensation or restitution or a decree orgehe defendant to
specifically perform a certain act or to desistinira specified conduct.
Most education law cases are civil in nature, acgipone being a suit
by an individual against another person or the Sish&oard or the
Ministry of Education.

Anyone who commits an offence defined as a crimesubject to
criminal proceedings — legal proceedings of a spéand. The judicial
proceeding in a criminal case is prosecuted bygtheernment. In other
words, the prosecution of the offence is usuallketaup at public
expense, although, occasionally, private prosecuti@y be allowed.
According to Smith and his colleagues, to convictraminal, the
government must prove criminal guikyond a reasonable doubt which
is a significantly higher burden of proof than thlatjuired in a civil
action. The principal sanctions in criminal casd® the form of capital
punishment, imprisonment or fines.

3.3.3 Substantive and Procedural Law

Substantive Law means the real law or law in thietssense. It is
concerned with the recognition of the substanceights, duties,
privileges and immunities — under the various typeRaw. Procedural
law, also referred to as “adjectival law” (i.e.,bsidiary law), is law
supporting the “substantive” law by specifying th@mal steps or
machinery to be followed in enforcing rights, dat@ immunities in the
settlement of disputes in such a way as to dogedid both parties.
Procedural law is divided into criminal procedurelivil procedure,
corresponding to the existence of the two typesrohgs, namely: civil
wrongs (torts) and criminal wrongs. It is to prdoeal law that one
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turns in order to ascertain the method one sh@lld to obtain a remedy
in court.

Redmond and others (1979, p. 3) provide a condlis&tration of the
difference between substantive law and procedaralih the following
example:

If a man kills another man, it is a question of ®ahtive law as to
whether the appropriate charge is murder (killinghwnalice afore-
thought) or manslaughter (unintentional or mitiglakéling). Once he
has been charged with either crime, the rules otemure will then
govern:

(1) the method by which his guilt should be proved
(2)  the evidence which should be admissible atrlasand
(3) the manner in which such evidence should bsgmted in court.

3.3.4 Common and Statutory Law

Common Law is law developed by judges through decisions afrtso
and similar tribunals (also called case law), ratliean through
legislative statutes or executive branch actiore hhdy of precedent is
called “common law” and it binds future decisions. future cases,
when parties disagree on what the law is, an iseélcommon law court
looks to past precedential decisions of relevanirtso If a similar
dispute has been resolved in the past, the colnrdusd to follow the
reasoning used in the prior decision (this prirei known asstare
decisis). If, however, the court finds that the currentspite is
fundamentally distinct from all previous cases lgzhla “matter of first
impression”), Judges have the authority and dutyrove at a new
decision and this new decision becomes a prece8ech a precedent
becomes persuasive to courts of concurrent or amabal jurisdiction
and binding to lower courts.

Interactions between common law, constitutional, latatutory law and
regulatory law also give rise to considerable campy. However, in
respect of stare decisis , the principle that similar cases should be
decided according to consistent principle ruleshsd they will reach
similar results. This is the heart of all commow kystems.

Common law legal systems are in widespread usdjcplarly in
England where it originated in the Middle Ages, amdations that trace
their legal heritage to England as former colowithe British Empire,
including the United States, Singapore, Pakistadial Nigeria Ghana,
Cameroon, Canada, Ireland, New Zealand, South &fiittong Kong
and Australia.
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Statutory Law or Statute Law is written law (as opposed to oral or
customary law) set down by a legislature (as oppdseegulatory law
promulgated by the executive branch or common lailiejudiciary).

Statutes may originate with national, state legisk&s or local
municipalities or local government councils.

The term codified law refers to statutes that have been organised
(“codified”) by subject matter; in this narrowernse, some but not all
statutes are considered “codified.” The entire bofigodified statute is
referred to as a “code,” such as the Criminal Cardeenal Code.

Another example of statutes that are not typicedidified is a "private
law" that may originate as a private bill, a laveating only one person
or a small group of persons.

The common law is more malleable than statutory. lBist, common
law courts are not absolutely bound by precedent, dan (when
extraordinarily good reason is shown) reinterpned aevise the law,
without legislative intervention, to adapt to neends in political, legal
and social philosophy. Second, the common law @golthrough a
series of gradual steps, that gradually works dutha details, so that
over a decade or more, the law can change sulabariiut without a
sharp break, thereby reducing disruptive effects.

SELF-ASSESSMENT EXERCISE 3

I Write short notes on the under listed classificatdlaw:
a. Public and private law
b. Civil and criminal law
C. Substantive and procedural law and
d. Common and Statutory law

3.4 Purposesor |mportance of Education Law

The teaching about legal issues in education hasgahistory in Europe
and America, particularly in graduate and profassioschools of

education (Sorenson, 1984). For example, Blackm@indings (1982)

revealed that by 1972 about 85% of all schools &ulleges of

Education included at least one course on educatbaol law in the

United States, and that by 1982 the number haeéased to nearly 95%.
Today, the number is nearly 100%.
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In Nigeria, the importance of a course in educalen for students
majoring in education is just being realized. Aseault, the study of
education and the law is being gradually introdu@edorofessional
education programmes of schools and colleges afatun. Education
law is an important and indispensable tool — a ®urecessary for the
on-the-job survival of practical school administratand teachers today.
Issues that relate to both law and education hao®rbe increasingly
prevalent in recent times.

As Shaffer (1984) points out, law relates signifiitato many facets of
education and teachers, and other education dffineed to be aware of
the legal issues facing them, because many suoksghat have been
decided in an education context have far-reachifegts in the running
of schools. A course in education or school laaldes these categories
of workers to be aware of the issues.

In Nigeria, there is the awareness of the increagezhtion given to
individuals’ rights, especially those describedf@sdamental rights of
the citizen. This state of affairs has led to mlrgation in schools.
Given the climate of times, it appears not only demt but also
necessary for teachers and education administredansderstand their
own rights and limitations, as well as the legaplications of what they
do, particularly in dealing with students and p#sem educational
matters. Usually, a course in education or schbt@w will provide the
student the knowledge of the rights and resportsésil of others and
theirs, as well as the legal implications of theations or inactions in
relation to their students and other constituentied often come in
contact with the school.

Also in Nigeria, most teachers are not aware oir thghts, let alone
those of others. Similarly, many are ignorant bk trules and
regulations governing their employment and the sthgstem in which
they work. Consequently, most of them are not awalr the legal
implications of their actions (or inactions and itmtions). This dismal
situation was vividly illustrated by Nwagwu (1984hen he wrote:

) Most teachers in our school system have nevertteadlligerian
constitution nor even the laws, rules and reguatigoverning
the administration of the school system. Manyrataware of
their rights, duties, obligations and responsiesitunder the law
and more especially on the probable consequences or
implications of their actions in their day-to-dagtigities within
the school system.
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Nwagwu went further to point out that:

. Most teachers do not have a copy of their state[exa Service
Manual (or Handbook of Service) and the few whoeh#vem
still remain ignorant of the contents and provisidiecause they
have never read the contents. Consequently, reashérs are
not aware of their legal and moral obligationsheit employers,
their fellow teachers and their students. Theydbknow and
appreciate the general principles and provisionslagéi and
regulations as they apply in handling issues ofeordnd
discipline in schools ... (p. 115).

In this age of enlightenment, such ignorance magoubt be costly, if
not disastrous, to the individual, the educatiostey and others within
the system. While the purpose of a course in dduc#aw is not to

make “the student his own lawyer”, it is definitedymed at helping
students, school administrators, teachers andtstaff

(@) learn the legal aspects of education

(b) learn the basic principles of law and to depetome degree of
competence in applying them to educational problems

(c) recognise situations in which it is not safept@ceed without
competent legal advice and

(d)  recognise that many education decisions witjallémplications
(e.g., suspensions, expulsions, etc.) may safeljnéee without
advice from a lawyer, if those decisions are madeonformity
with basic, well-defined principles or laid down idelines
(Hoeber and others, 1982, pp. 11 —12).

From the above analysis, it can be argued, by Wwaprmrclusion, that the
growing literary and complexity of the educatioralvironment and
society and their effects on educational and schemhinistration

necessitates the urgent need for legally literagctiers and school
administrators (officials with the knowledge of edtion law), or

anyone who is going to occupy a responsible pasiitio educational

institutions in Nigeria (Barr, 1983).

The education laws enable the government to takeeprcontrol of
education and all related activities.

They promote regulations for the development of #Hystem and
curriculum changes, and help to define the powérsirictionaries and
agencies as well as the implications of teacherstr@gion and
professionalism in teaching (Olagboye and Fadipé8123).
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The administration and control of education aretegdy law in the
Federal and State Governments, with some respénsgdelegated to
Local Governments (Taiwo, 1980).

The 1999 constitutional provisions accords corenirtegislative status
to education.

With the Supreme Court ruling of April 5, 2002, thueisdiction of the

Federal Government with regard to primary educatias ceased to
cover special financing through first line chardieaation. The latter
was found to be inconsistent with the 1999 Constitu Rather, the
State Governments are to receive direct allocatitora the Federation
Account for funding primary schools in their aredgurisdiction. The

responsibility of the Federal Government in thevmion of general

national guidelines, evaluation, monitoring and dhenarking for basic
education, of which primary education is a part] stands. While

Section 4 (4) of the Constitution empowers the Fadéovernment to
establish universities, post-primary institutionsnly Section 18

empowers it to provide equal and adequate edutapportunities at
all levels.

The Universal Basic Education (UBE) is a respons8dction 19 of the
1989 Constitution which reads:

) Government shall direct its policy towards ensutimgt there are
equal and adequate education opportunities at\alg.

It is pertinent to mention that the said 1989 Cituisbn suffered a ‘still
birth’ as it was never put to use. However, tlegtion was replicated as
Section 18 (1) of the current 1999 Constitution.

As you are aware, the Constitution of the FedeegduRlic of Nigeria is
the basic law of the land from which all other lagdvaw their inspiration
and legitimacy. The provisions in the 1979 and9l@@&nstitutions are
almost identical. Let us join Nwagwu (2004) to uke provisions of
the 1999 Constitution to examine the laws on edocatherein.
Section 18 in Chapter 2 of the Constitution statieel “Educational
Objectives” of the nation. Chapter 4 presented thendamental
Rights” (eleven rights in all) which individuals,rganisations and
groups must respect as well as enjoy. These rightsourse, apply to
all operators and participants in the educatioriesys Part two of the
Second Schedule of the Constitution contains tmewwoent legislative
list on which both the Federal and State Governsmeah make laws.
Provisions are made for the devolution of power aesponsibility
between the two tiers of government: Federal aateSEovernments.
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Paragraph 27 of item L in Part Il of the Second esicite is titled
“University, technological and post-primary eduoati (FRN,

1999:137). It conferred on the National Assemblwers to make laws
for the federation or any part thereof with resptxctthese kinds of
education including professional education. Theidwatl Assembly was
also empowered in paragraph 27 to establish itisiitsi for the
purposes of university, technological, post-primanyd professional
education. Paragraphs 29 and 30 gave powers tcate Stouse of
Assembly to make laws with respect to the estalviesit of University,
technological or professional education, as wetlleabnical, vocational,
post-primary, primary or other forms of education.

The Fourth Schedule of the Constitution is on fiomg of a Local

Government Council. Paragraph 2a gave to a Loaae@ment

Council the responsibility for the “provision andamtenance of
primary, adult and vocational education” (FRN 199): We need to
observe here that the powers and functions of L&malernments with

regard to primary education have been a sourcerdfa@versy, and even
litigation, between federal and state governmentshe one hand, and
between state and local governments on the otimet. ha

SELF-ASSESSMENT EXERCISE 4

Of what importance is education law to you as ankeq teacher,
administrator or government official?

3.5 Sourcesof Education Law

Education law in Nigeria stems from a number ofrses which include
the Constitution, legislations, judicial precedergdministrative laws,
school rules and regulations, and other bodiess Wil be explained.

3.5.1 Constitution

The constitution is a body of fixed or fundamemtdés and regulations
which govern the behaviour and processes of govenhin a country.
It is a body of precepts which provides a framewafrkaw within which
orderly governmental processes may operate (Alee@ri®80). The
constitution establishes the basic structure ofrthgonal government
and a written set of rules to control the conducthe government and
its agencies. The constitution, in its own wotidghe “Supreme Law of
the Land.” For instance, Section 1 (1) of the 1@®88stitution of the
Federal Republic of Nigeria states thus, “This Gituison is supreme
and its provisions shall have binding force oraalihorities, and persons
throughout the Federal Republic of Nigeria.” Sewmtil (3) states, “If
any other law is inconsistent with the provisioristtus Constitution,
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this Constitution shall prevail, and that other ¢aghall to the extent of
the inconsistency be void.”

Under the 1999 Constitution, higher education isthe concurrent
legislative list — list of matters with respectwich both the National
Assembly and a House of Assembly may make lawsh&o extent
prescribed respectively. Secondary educationfisighe hands of the
State Governments and primary education in the $aridthe Local
Government Areas.

In Section 19, under Chapter Il of the 1999 Cousth titled the
“Fundamental Objectives and Directive PrinciplesStdite Policy”, are
stated the educational objectives of governmehiesé are as follows:

1. Government shall direct its policy towards emsythat there are
equal and adequate educational opportunities &als.

2. Government shall promote science and technology.

3. Government shall strive to eradicate illiteracy aodthis end
shall, as and when practicable, provide:
(a) free, compulsory and universal primary education
(b) free secondary education
(c) free university education and
(d) free adult literacy programme.

4. Government shall promote the learning of indigerlanguages.

It is important to point out, as Nwagwu (1987) daidncerning 1979
constitution, that Section 19 (3)(a) to (d) aresdiive principles and not
a constitutional guarantee of free education dea#ls to the citizens of
Nigeria, unless the human and physical resourcds ntgeasible and
practicable.

As we have mentioned earlier, a major source ofatveon education in
Nigeria is the 1999 Constitution, which like the799 Constitution,
provided both the nation’s educational objectivesd athe legal
framework for the devolution of power and respoitisigs for
legislation on education among the three-tiers ovegnment. All
federal and state laws and all executive policiesgavernment on
education matters must respect the provisionseoCibnstitution.

The contemporary education laws and edicts and éicBarliament in
Nigeria derive their sources from the regional lawsurrent
constitutional provision and decrees, and edictShey have been
enacted on various aspects of education with eashndy specific
objectives and orientation. Some are on primarg &econdary
education, such as: the NPEC Act, UBE Act and Namé&diucation
Act.
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Others are targeted at higher education, such &C,NNBTE and

NCCE Acts. A few have focused on examinations,hsas those
concerned with JAMB, NECO and examination malpcasi Many of

the responsibilities of both Federal and Statesidthies of Education

are discharged through their parastatals. Thesastadals are
established in line with enabling laws by fedenadl &tate governments
respectively, based on powers granted them ovecatidn by the

Constitution. The National Policy on Education as source of

information on how Nigerian education should beicured, organised
and administered; while the Public Service has gowent rules and
regulations for educational administrators and rgara

The Nigerian educational system is dynamic and lawst continue to
give backing to education to guarantee a successflementation of
its policies.

3.5.2 Rulesand Regulations

Most State Education Laws or Edicts contain ruled eegulations for
schools. These often cover such matters as vaftuss of records
(admission, progress and withdrawal, time-table,ekke diaries,
corporal punishment book), hours of school attendamegister,
accommodation requirement, punishment, transfer dedving
certificates.

Besides these rules and regulations, in schookensatschool authorities
must act in accordance with the provisions of Hwe of the land or the
statutes. In cases where there are no specifa fgvisions, the Law

will apply.

In this regard, it is necessary to mention thag¢swnd regulations need
not be confined to the ones contained in the $dtecation Edict Law.
Schools Boards and even individual schools can ntiagéie own rules
and regulations, provided that they are not in locinivith the National
Constitutions or the State Education Law. In shraites and regulations
can be established by the Board of Education, theal Government
Education Authority, the Principal or Headmasteeween the classroom
teacher. It is only necessary that all rules aggulations must be
designed to achieve proper conduct and educatich ranst be
reasonable. Therefore, school authorities haveepda establish rules
and regulations governing students’ behaviour arettéd towards the
achievement of the objectives of education. Sudlsr may cover
matters relating to the conduct of examinationdkirtg in classes,
absence from classes, lateness, leaving the seVitwut permission,
fighting, disobeying instruction, etc.
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It is often better that the rules are written. Birce it is obvious that
every act that can interfere with the orderly castdhf the school cannot
be anticipated by the teacher and the administratio will not be
possible to have all the possible rules written lovEome will evolve
as conventions and traditions and a generally aabkpconduct of the
school culture.

In making rules and regulations, it is necessaay tie authorities act in
accordance with the principle to prevent condueit ttould interfere
with orderly operation of the school or with thghis of other students
and in keeping with good moral behaviour. In otkerds, school
authorities should not make rules on the basiheir tpersonal likes or
dislikes alone. For instance, a principal who oedethe shaving of the
hairs of a pupil for violating a regulation on haieaving was promptly
disciplined by a higher authority by having her oWair shaved and
thereafter promptly transferred. Here, the issuié reasonableness of
a regulation, among girls’ schools, prescribing hber girls must weave
their hair. This may be justified on the groundstloé provisions of
Section 34, subsection 1(d) regarding the rightdéprive personal
liberty to persons under the age of 18 years anthipurpose of their
education. It is, however, arguable whether thawvey of hair affects
the education of the child.

The issue of dress and appearance constitute Ayt@spect of school
rules and regulations. Even in the United State&noerica the courts
are reported (Reujter, 1970) to have reached difterconclusions
regarding the power of the Board of Education gufate such matters
as style of hair and length of skirt. The pointhat different weights
have been given by different judges under differ@intumstances to
such issues as the relational rationale or reasemads of the rule in
guestion, the clarity of the statement of the rde circumstances in
which the rule was challenged, the evidence ohted for the rule, and
the circumstances surrounding the violation ofrtlie.

The implications here are that for our situatidme eévidence of the need
for such rules must be established; the statemietiieorules must be
clear, indicating clearly what constitutes violatioClearly, school
authorities anywhere could reasonably ban any kinflsdresses
detrimental to proper discipline or morals in tleh@ol. For instance,
school authorities should have the right to banrimgamini skirts by
girls.
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Like government policies and rules or delegatedslatgion, school rules
and regulations carry the force of law if they asasonable and
constitutional. Anyone who breaks or flouts theoesl so at his or her
own risk. He or she can be punished as if he erlsd broken a
common law or a constitutional or statutory prommsi(Barrell and

Partington, 1985). Reasonable school rules haga bpheld in Courts
of Justice. One of the landmark judgements uphgldichool rules and
regulations as having the force of law dates back329 in Britain.

Barrel and Partington reported that in the case, vR.Newsport

(Shropshire) Justices ex parte Wright, there wsshaol rule forbidding

smoking by pupils at school during the school teand on school

premises and in public. A boy broke the rule,Herwas found smoking
as he strolled through the streets away from thedacpremises. The
Headmaster caned the boy the next day. The batherf went to court
and his application was dismissed. The Lord Chigftide said the
punishment was a reasonable punishment for theclbreithe school

rule. He was thus upholding a school rule as ftpthe effect of law.

Another case reported by Barrell and Partingtonsohool rules and
regulations is that of Spiers v. Warrington Corpiora Eva Spiers was
a thirteen (13) — year old Secondary School studdmd turned up at
school in clothing (jeans) the Headmistress comsdieas unsuitable.
She was asked to go home and come back propedgeatte This was
communicated to her parents. Eva was not allowenbine to school as
long as she refused to come properly dressed. Gibstign was whether
the Headmistress in communicating her refusal lmmaEva to come to
school in this way was acting within her rightsheTjustices held that
for Eva Spiers, the rule relating to dress was pathe law of the land
and justifiable before the Courts. They also hélak it was not only
within the rights of the Headmistress, but alsd thavas her duty; and
the parents, knowing that the child would not benitigéd, and insisting
on her being dressed in the improper way, commétedffence.

In the United States, in Flory v. Smith (1926), thepreme Court of
Appeal of Virginia held that Court is not concerneith the wisdom of
school regulation, but whether it is reasonabldne ©bject of this suit
was to test the legality of a rule — a student la&gn which states:
“Leaving the Campus between the hours of 9.00 amd. 3.35 p.m. is
strictly prohibited, unless students were accongxhfiy a teacher.” A
parent who requested a special privilege — to pgenmichildren to eat
their mid-day meal, either in the home or to eatesavith their father at
the hotel in the town was denied by the Princigathe school. The
children violated this regulation and they werepsugled. The parent
went to court and the Court of Appeal dismissedHitieof complaint,
stating that “from the viewpoint afforded us by thi# of complaint....
we are unable to say that the regulation is anasomable one.”
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Furthermore, in Jackson v. Dorrier (1970), the ebhiStates Court of
Appeals, Sixth Circuit held that hair-cut regulativas constitutionally
permissible. The High School Regulation complaiogstated thus:

o “Pupils shall observe modesty, appropriateness, apatness
in clothing and personal appearances. A studentois
appropriately dressed if he is a disturbing infleceem class or
school because of mode of dress. The principal snapend
a student who does not meet this requirement.”

Finally, Alexander (1980) reported the case of 3oneCody (1902) in

which the Court upheld a Principal’'s enforcemenaotquirement that
pupils go directly home after school as a reas@abé. In a number of
occasions, a local storekeeper refused to allowPtirecipal to enter her
store to send some of the loitering pupils homehe Principal then

required strict adherence to his rule and the Bé&mper sued the
principal for loss of profits. The court uphelettule and indicated that
it was not only the right but also the duty of thehool to see that
children went directly home from school. The caedsoned that if the
child did not reach home when scheduled, his parenould be put on

notice and would go looking for him or her, theredf§ording greater

protection for the safety and well-being of thelahi

In Nigeria, there are not very many court casestirgj to primary and
secondary school education, particularly thoseirggtto the Supreme
Court level. Nwagwu (1987) has identified reasémsthis state of
affairs, that:

(@) the country’'s educational system is still neldy young and
developing

(b) many parents are either illiterate or ignoraof their
constitutional rights and so government officialsd aschool
authorities get away with many infringements of tights of
parents and students. It needs to be pointed eng that the
Nigeria of the 1990’s, particularly of the tweniyst century,
may not be the same as that of the 1960’s, 70’s8@iwd As the
literacy rate increases and the awareness of ohaavi
fundamental rights increases in the future, Nigeriaill become
more legalistic in terms of the violation of theihildren’s and
wards’ rights in the school system.

(c) legal action in court takes time and money arahy think it is
most often not worthwhile.

These factors, especially finance, are the majsaes most parents do
not pursue cases on infringement of the rightstolents or wards to
their logical conclusion — the Supreme Court, whikhe highest court
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of the land (Peretomode, 1992). However, we gieiyl on cases from
other parts of the world — United States of Amewcal Britain as the
basis of making inferences on the subject matter.

3.5.3 Selected CaseLaws

We shall touch on a few selected case laws to bpakiscussion on this
matter.

(@) School Rules and Regulations that are reaserahe the force
of Law
(R. v. Newport (Shropshire) Justices ex PARTE VRWGHT

Fact

In 1929, there was a rule in Newport Grammar Schiodbhropshire

(England) that pupils of the school should not senakthin the school

precincts or in public during term time. One aifteon, two boys left

school and smoked as they strolled through thetstreThey were seen
by prefects who reported them to the headmasterttamdheadmaster
decided that they should be caned for breach chad rule. One boy
took his punishment ‘like a man’, but the otheredtgd. He said that
his father had given him permission to smoke, iswa concern of the
headmaster whether he did or not, and that therhastér could not
make a rule which flouted the father's authorityoreover, it had

happened away from the school premises, and afteros hours. The
headmaster got two masters to hold the boy downaananistered the
beating. The father thereupon summoned the hedadmhbsfore the

magistrate, and the case was dismissed.

The father of the boy appealed. The higher courfirat refused,
holding the applicant to be frivolous, but in dusurse, they had to
comply.

The Lord Chief Justice, said at the hearing:

o There was at the school a school rule forbiddinglsng by
pupils at the school during the school term andthan school
premises and in public. That was reasonable rlilkee boy
deliberately broke the rule, being aware of it, bsgpeinishment
was a reasonable punishment for the breach of aheos rule,
and the father’s application to court must be dss®ed.

The court was quite clearly upholding a school ,rulhether the
members of that court or indeed the boy’s fath@reyed of smoking or
not.
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(b)  School Rules and Regulations and Disciplinaggigns that are
reasonable have the Force of Law (Spiers v. Wgtom
Corporation)

Fact

A 13-year-old girl named Eva Spiers, was a pup# aecondary school
in Warrington and turned up at school in clothinghieh the
headmistress considered as unsuitable. She carf@et, in jeans.

There was a school rule relating to the suitabibfyclothing in the
school. The mother’'s excuse was that the girl had two bouts of
rheumatic fever. She had been advised by a ddwothe girl’s kidney
should be kept warm, and believed that jeans kebpels warmer than
skirts. The headmistress thereupon asked the matheroduce a
medical certificate to this effect.

No such certificate was forthcoming, and the Heathess entered her
repeatedly for medical examinations in school,ba failed to turn up.
The headmistress then decided to take a well-aharit fairly
exceptional course. Every time Eva came to schwoaoslacks, the
headmistress said to her, in effect, “Now run albogie dear and come
back properly dressed. As soon as you do, youcoare into school.”
But Eva stayed at home for the morning and arraiedchool again in
the afternoon. The same conversation would tateephnd Eva would
return the next morning. This went on for some themntil the county
Borough of Warrington decided to prosecute the father for failing to
send his child to school as was his duty. The btegie found him
guilty and fined him.

Mr. Spiers appealed, maintaining that the magesravere wrong in
law, that he had sent his child to school; and ithagas the perversity of
the headmistress who was preventing Eva from raagiver education,
the education to which she was entitled.

The West Derby Quarter Sessions Appeals Commitiesshged the
convicting believing that the parents were actiegsonably in the
interest of their child. Thd.ocal Education Authority thereupon
appealed to the Queen’s Bench Division which did agree. Lord
Chief Justice Goddard considered the clause in Algcles of
Government which said:

. The Headmistress shall control the internal orgdis,
management and discipline of the school. He conbedeiThe
head-mistress obviously has the right and powgréscribe the
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discipline for the school....There must be somebaaykeep
discipline, and of course that person is the hestless...” The
guestion is, “was the Headmistress communicatingdfesal to
allow the girl to come to school in this mannernragtwithin her
rights? “We hold that she was not only within hights, but that
it was her duty, and the parents, knowing thatctikl would not
be admitted, and insisting on her being dressethig way...
committed an offence.”

Once again, the court upheld the school rule, ad #at for Eva
Spiers, the rule relating to dress was part of lt#ve of the land and
justifiable before the courts.

(c)  Courtis not concerned with Wisdom of Regulatiut whether it
was Reasonable: Reasonable School Rules have iibe ¢id_aw
(Flory v. Smith) Supreme Court of Appeals of Vingin1926,
145 Va. 164, 134 S. E. 360.

CAMPBELL, J. The object of this suit is to test tlegality of a rule
promulgated by the School Board of Gloucester Goufithis rule is as
follows:

) Student Regulation — Leaving the campus betweermalies
of 9 a.m. and 3.35 p.m. is strictly prohibited, agd students
are accompanied by a teacher.

It was the desire of the appellees that their childoe relieved of the
restriction placed upon them by the rule stateghrasuand that the
children be permitted to eat their mid-day meathesi in the home,
situated about a mile distant from the school,coedat same with their
father at the hotel in the town. The special peye was denied by the
principal of the school.

The court, on final hearing, overruled the demuard entered a decree
enjoining and restraining E.D. Flory, Principal tife school, from
prohibiting and preventing the children of appelldeom eating their
mid-day meals either in the home of their paremt&ith their father in
Botecourt Hotel.

In the conduct of the public schools it is essérnhat power be vested
in some legalised agency in order to maintain dlse@ and promote
efficiency. In considering the exercise of thisveo, the courts are not
concerned with the wisdom or otherwise, of the dae. The only
concern of the court is the reasonableness ofetipglation promulgated.
To hold otherwise would be to substitute judicigdirmon for the
legislative will.
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While appellees allege in their bill “that it isefih right to select and
provide the best and most suitable food for therisbment of their
children and to select the mode and manner by wéuch food shall be
received by their children, to the end that thdildrten may be best
nourished and their physical development may bé fresnoted”, it is
nowhere alleged that the physical condition of ¢hédren is such that
results detrimental to their physical wellbeing Iwdllow if the right
alleged is denied.

While it may be argued with force that a warm matlmid-day is
preferable to a cold lunch, it is not conclusiveattithe latter is
destructive of health. It is a matter of commomwitedge that in the
towns and rural sections the vast majority of stlebddren partake of a
cold lunch at mid-day. In the larger cities, whpegernalism is further
advanced, children are encouraged to partake dbbdtfurnished them
for a consideration.

Considering the regulation from the viewpoint affed us by the bill of
complaint, demurrer, and answer, we are unable ayp that the
regulation is an unreasonable one. However, vehilde may be legally
reasonable, it should not be without elasticityy the enforcement of
every law, there should be brought into play themant of common
sense.

We have no serious trouble in disposing of the exatiin that appellees
have a property right in the public schools of @@mmonwealth.

The last contention of appellees is that they Hmeen penalized without
notice and deprived of their right to seek redimsappeal.

Immediately upon the suspension of appellees’ chiatice of such
suspension was given to the father. We are obfiaion that this was
sufficient notice; that upon the receipt thereofhael the absolute right
to have the matter reviewed by the county schodrdowithin a

reasonable time from the date of the receipt ol suatice.

For the reasons stated, the decree of the circudt fne reversed, and
this court will enter a decree dismissing the diltomplaint.

Reversed.
(d)  Grooming Haircut Regulation is Constitutionaftgrmissible
— The Classroom is not a Beauty Parlour — JacksBorrier

(United States Court of Appeals, Sixth Circuit, @97 424 F.2d
213)

37



EDA 854 LEGAL ASPECTS OF EDUCATIONAL ADMINISTRATION

PER CURIAM. This case involves the timely subjettong hair worn
by teenage male high school students.

The Metropolitan Board of Education of Nashville daavidson
County, Tennessee, adopted the following regulatidr®61.:

o Pupils shall observe modesty, appropriateness,naathess
in clothing and personal appearance. A student o n
appropriately dressed if he is a disturbing infleceem class or
school because of his mode of dress. The Principay
suspend a student who does not meet this requitemen

Under this regulation, the students at DonelsorhH8ghool were told,
as to hair on male students, that hair in the froay not come below
the eyebrows, ears must show clear of hair andihalire back is to be
tapered and not to be long enough to turn up.

Two male students, Michael Jackson and Barry Stéames, who
were members of a combo band known as “The PurakeH permitted
their hair to grow longer than prescribed by schofficials. After
conferences with the students and their parents, stindents were
suspended by the principal and sent home for vawlaif the regulation.
After additional conferences, a hearing was coretltefore the Board
of Education. The Board sustained the action efpitincipal.

The complain charges that the student plaintifigehlaeen deprived of
certain rights guaranteed by the Constitution @f thhited States, that
the defendant school officials, having the autlyorgnd duty to

promulgate plans, rules and regulations for the iadtnation and

operation of the public school system, wrongfuéjused to enroll these
two students at Donelson High School for the schear beginning

September, 1968 on the ground that their hair wasldng, that they
wore mustaches, and in the case of Barnes, a baaddthat the two
students were informed that their appearance d¢aotedi “improper

grooming” which amounted to “distracting attire.”

The complaint sought a declaration that the abawaegl regulation is
invalid. It prayed that defendants be compelledeadmit these two
students to Donelson High School and that defesdatst be enjoined
from conditioning attendance at school on the lengt hair or the
presence of a beard or mustaches.

There is evidence to support the conclusion tha wearing of

excessively long hair by male students at Donelsbgh School
disrupted classroom atmosphere and decorum, calisedbances and
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distractions among other students interfered witle tducational

process. Members of faculty of Donelson High Sthestified that the

wearing of long hair by Jackson and Barnes was l@stracting and

distracting influence to a wholesome academic envirent. A teacher
of history and social studies stated that the boiyls long hair were a

distracting influence in her class; that they w&renstantly combing,

flipping, looking in mirrors and rearranging thdimir”, attracting the

attention of other students and interfering withsskoom teaching; and
that the train of thought of both the students drdchers was
interrupted. An English teacher testified that sften asked a boy to
put away his comb and refrain from combing his haircclass. She
described long hair on male students as a distyrhimd distracting

influence on educational processes in her classels ather school

activities at Donelson High School. A teacherrafustrial Arts testified

that girls with long hair were required to wearrhaets as a safety
precaution and that long hair on boys was a sdifanard in shop work.
One teacher said that other students pay moretiatteto a boy with

long hair than to what the teacher is trying tockea Another teacher
testified that when her class was attended by thes lwith long hair

hardly a day would go by that she would not havanterrupt her

teaching and say: “Put your combs away. This isanbeauty parlour.
This is a school classroom.”

The record established that the deliberate floutoyg Jackson and
Barnes of this well-publicised school regulatioreated problems of
school discipline. It is contended that enforcemainthe regulation
deprived the two students of freedom of speech expression in
violation of the First Amendment. Neither of thedents testified that
his hair style was intended as an expression ofde®/or point of view.

The record supports the finding of the District geicand Jackson and
Barnes pursued their course of personal groomimghe purpose of
enhancing the popularity of the musical group inclftthey performed.
We agree with Judge Gray that “the growing of heir purely
commercial purposes is not protected by the FirsheAdment's
guarantee of freedom of speech.”

It is further contended that the action of schdéic@ls did not violate

the due process clause of the Fourteenth Amendme&he evidence
shows that the two students were afforded amplerypity to be heard
and that the procedural and substantive requiresnehtdue process
were met by conferences conducted by the schootipeal and by the
hearing before the Board of Education.

We also agree with the District Court that the tagion enforced in this
case is not void for vagueness and over-breadthtobthe contrary, as
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applied to these two students, was quite specifite record shows that
the principal of Donelson High School interpreted @dministered the
regulation in such a way as clearly to inform alidents, including the
two involved in this case, as to what was requakthem with regard to
personal grooming. There can be no doubt thatséeck&nd Barnes had
adequate notice of what was expected of them alitskdately chose not
to comply with the regulation.

The regulation has a real and reasonable connewitbrnthe successful
operation of the educational system and with thenteaance of school
discipline.

In the absence of infringement of constitutionghts, the responsibility
for maintaining proper standards of decorum anciplise and a
wholesome academic environment at Donelson Higho&cks not

vested in the federal courts, but in the princgoad faculty of the school
and the Metropolitan Board of Education of Naslkeviind Davidson
County, Tennessee.

We follow Ferrell v. Dallas Independent School Dt supra, in
holding that the District Court committed no eriiar dismissing the
present case.

Affirmed
3.5.4 Judicial Precedents

A third source of education law lies in judicialiojpns. Common law
Is the law that emerges from those decisions; hénsealso referred to
as “Case Law” or “Judicial Law” or “Judge-made LawThese terms
are used to distinguish rules of law which are ermiad by the courts
from those which are enacted by legislative bodfdexander, 1980).
Implicit in the concept of common or case law is tieliance on past
court decisions, and there has come into beingdtbetrine of stare
decisis “Let the decision stand.”

Under this doctrine, precedents set by decisionsenious cases are to
be followed, unless there is a compelling reasoddpart from them.
The rule ofStare decisiss rigidly adhered to by lower courts when
following decisions by higher courts in the samespliction.

3.55 Administrative/Executive Orders
The rules and regulations made and applied by #ukerél or state
regulatory agencies and commissions such as: Messof Education,

Schools Management Boards, etc. have the forcavof(if reasonable
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and constitutional). However, being a creaturéheflegislature in most
States, the State Schools Boards (Primary, Secpahar Local School
Boards) have only powers delegated or implied endblegated powers.
If any of these bodies act outside its delegatedeps, the rules and
regulations are void.

Schools Board of Education must therefore, in degisrules and
regulations for the administration of schools, dovgthin the limits
defined by law. There is, however, a presumptioaudhority, and until
challenged in courts, all rules and regulations tloé Ministry of
Education and Schools Boards are presumed to hd mab are as
enforceable as a statute enacted by legislaturediBand Partington,
1985; Reuter and Hamilton, 1976).

3.5.6 Legidations

Legislation means enacted law, that is, law mada bpdy constituted
for the purpose, e.g., the National Assembly orteStBlouse of
Assembly. Enacted laws or acts of legislatureadse called statutes.
Statute is a word derived from a Latin testatum meaning “It is
decided.” Statutes are thus bills that are votedrad passed into law by
the legislature. Bye Law means enactment of a Local Government
Council whose source is a state law. Laws madibeatfederal level
under a Military Government are referred todasreesand those by the
state governments are calledicts The most affective law being used
in public schools in Nigeria are legislative enaetrts. Public schools
in Nigeria are governed by laws enacted by legistest.

Part Il of the Second Schedule of the 1999 Constitudeals with the
Concurrent Legislative List. Item |, Paragraph @id 22 of this
Part/Schedule deals with Scientific and TechnollgiResearch. It
states that:

“The National Assembly may make laws to regulatecopordinate
scientific and technological research throughoet Hederation” (Para.
21). However, this “Shall not preclude a House se§@mbly (of a State)
from establishing or making provisions for an ingion or other
arrangement for the purpose of scientific and tetduical research”
(para. 22).

University, technological and post-primary eduaatis treated in Item
L (27) to (29) of Part Il of the Second Schedul€he paragraphs in
guestion state that:
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The National Assembly shall have power to make Ildas the
Federation or any part thereof with respect to ¥rsity Education,
technological education or such professional edolcads may from
time to time be designated by the National Assembly

The above power also conferred on the National iib$ethe power to
establish an institution for the purpose of UniugrsPost-primary,
Technological or Professional Education (para. 28paragraph 29
stipulates that “a House of Assembly shall have o make laws for
the State with respect to the establishment ohatitiition for purposes
of University, Professional or Technological edimmat Paragraph 30
states that the House of Assembly also has powemmdke laws for the
other forms of education, including the establishira institutions for
the pursuit of such education.”

The Fourth Schedule (Section 7, Para. 1 and 2)efi99 Constitution
specifies the functions of the Local Government i@xlu Paragraph 2
states that the functions of a Local Governmentl shelude: (a) “the

provision and maintenance of primary, adult andavional education
... This implies that the Local Government Couscilare

constitutionally entrusted with, though through itheespective State
Governments, managing the responsibility of primsekiool education
in Nigeria. Decree No. 3 of 1991 placed the cdntb primary

education under the local government councils. H@wvehe situation
has changed now.

In addition, there are a number of decrees thatplsaoment the

constitutional stipulations and existing federat estate laws as they
pertain to education. For instance, Decree Noofl2984, called the
“Private Universities Abolition and Prohibition Dee”, abolished and
closed down all existing private Universities byygrersons, corporate
or incorporate. Furthermore, Decree No. 16 of 198fed as the
“Educational National Minimum Standard and Estdishent of

Institution Decree” and modified by Decree No. 491688, confers on
the Minister of Education the power to establisd amaintain minimum

standards at all levels of education. Section #fhjhe Amendment
Decree specifically empowers the NUC to “lay dowmimum standard

for all universities in the federation and to adireheir degrees and
other awards.”
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3.5.7 Other Bodies

The decisions of other bodies that could servecasce of education
law are:

1.

The World Education Forum in Dakar set a deadior 2015 for
Education For All (EFA) and agreed on six goals aegm(1)
access; (2) gender parity; (3) enhanced adultabter (4)
expanded early children care; (5) increased legrapportunities
for youths and adults, and (6) improved educatiaality.

The General Assembly of the United Nations invé&ber 29,
1959 adopted the following declarations about thght® of
Children, namely:

The right to special care if handicapped

The right to free education

The right to learn to be a useful member of theetpc
The right to develop his abilities

The right to enjoy full opportunity for play andcreation.

The Universal Basic Education (UBE) programmenidact a
response to the Universal Declaration of Human Righ948)
which stipulated the right of every citizen to edtion. Every
member state of the United Nations (and this inetuNigeria) is
a signatory to the declaration. In addition, thisra long list of
international education covenants on basic edutatiowhich
Nigeria is committed. According to Obayan (2000ncludes:

0] The Jomtien (1990) Declaration and Framework fo
Action on Basic Education for All

(i)  The New Delhi (1991) Declaration on the E-9 cow#ri
(i.e. the nine countries with the largest conceimmnaof
illiterates of which Nigeria is a member) latel\afermed
in Racife-Brazil (January, 2000) calling for a muass
reduction of illiteracy within the shortest possibilime
span

(i)  The Ouagadougou (1992) Pan-African Declarationhen t
education of girls and women

(iv) The Amman Re-affirmation (1995) calling for the
implementation of the Jomtien recommendations of
Education for All

(v) The Durban (1998) statement of commitment to the
promotion of Education for All
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(vi) The O.A.U. Decade of Education for Africa (19970608)
on Inter-African Cooperation on Education, withteosg
emphasis on the vigorous pursuit of basic education

(vii) The Child Rights Law, 2003

(viii) Corrupt Practices and Other Related Offences AQi02

Itoto (1993) pointed out some three key internatiooonventions
adopted by the International Labour Organisationctvtare applicable
to teachers. They are:

(@) The Freedom of Association and Protection of RighDrganise
Convention, 1948 (No. 87)

(b) The Right to Organise and Collective Bargaining @ortion,
1949 (No. 98)

(c) Labour Relations (Public Service) Convention, 16¥8. 151).

40 CONCLUSION

It is likely that it will be difficult to operatesaplanners, administrators,
teachers, supervisors, inspectors and even asws$ideve are ignorant
of the laws, rules and regulations that govern aipmms of the
educational system.

50 SUMMARY

In this unit, you have learnt that knowledge ofibdaw is important for

practitioners in the educational industry. Confliahd litigations may be
put at the barest minimum if people know the lawsl aegulations

guiding their activities.

As regards educational law their sources inclugedbnstitution, rules
and regulations of the organisation, judicial poeodgs,

administrative/executive orders, legislation antieotbodies such as
international educational conventions.

6.0 TUTOR-MARKED ASSIGNMENT

I What are the purposes of education law?
il List and discuss the sources of education law.
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1.0 INTRODUCTION

Nigerian educational system has evolved over tlagsyihrough a series
of reforms since independence. These reforms desgned to provide
a good organisational structure that would endidenation to achieve
her national goals of social, political, economindatechnological

advancement.

In this you will learn about the structure and ngarmaent of the
educational system.

The Universal Basic Education (UBE) has been sthglet to vividly
illustrate the role and responsibilities of the igas levels of
government. Factors that have influenced educaten the years will
also be discussed.
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20 OBJECTIVES

At the end of this unit, you should be able to:

. explain the structure of education

o discuss the management of education at the fedstiatk and
local government levels

. outline the roles and responsibilities of governteem the
implementation of the Universal Basic Education &)B
programme

. list and explain the factors that have influencedoation over
the years.

3.0 MAIN CONTENT
3.1 Structureof the Educational System

Education is a service industry that is crucial fioe survival of any
nation. There are three types of education, namafprmal, non-
formal and formal.

The informal education is the type you received argdstill receiving at
home and in the neighbourhood. Here, you learmt toogreet elders,
assume gender roles and other domestic chores tyige of education
Is not structured. Elders around are the teachers.

Non-formal education programme consists of funatioriteracy,

remedial, continuing, vocational, aesthetic anducal, political and
environmental education for youths and adults det#ihe formal school
system. The non-formal system allows for exit amentry at desired
points or times in life. There is also provisiar inovement from the
non-formal to the formal parts of the system.

Formal educational system — The extant 6-3-3-4esystomprises four
distinct stages or components, namely: 6 yearsriaigpy, 3 years of
junior secondary, 3 years of senior secondary ayelads of tertiary for
most of the science, arts and social sciences anuges.

The current reform of compulsory nine years of sting started in
April, 2004 with the signing into law of the Uniwal Basic Education
Act, 2004 and has introduced three components St lealucation:

o Early Childhood Care and Development Education (BEL-
this component remains a voluntary element in tthecational
system

) 6 years of primary education and
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o 3 years of junior secondary education.
SELF-ASSESSMENT EXERCISE 1

Enumerate the structures under which Nigerian dout system is
based.

Figures, 3, 4 and 5 summarise the structure of dbreducational

system, the Federal Ministry of Education and thateSMinistry of
Education.

FIGURE21:  STRUCTURE OF NIGERIAN EDUCATIONAL SYSTEM
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Two notable developments, the 1969 National CuluituConference
and Simeon Adebo’s Report of the Seminar on Nalidt@icy on
Education in 1973, led to the publication of thetidbl@al Policy on
Education in 1977 and revised in 1981, 1995, 1988 2004, Nigeria
has a 6-3-3-4 educational system, offering six yedrprimary, three
years of junior secondary, three years of senicorsgary and four years
of higher education. The system also includestaaidl non-formal
education programmes, a variety of teacher edutgtiogrammes and
some programmes for children with disabilities (N@SICEF, 2001).

The National Policy is currently undergoing anothevision to reflect
new issues and programmes such as: the Educatator 2;alysis, the
“Education for All” campaign, the repositioning ahe Federal
Inspectorate Services and the private univergE&4E, 2003).

To this effect, the federal government has approvie years
comprising six years of primary and three yearguoior secondary
education as basic education. The governmenbwseber, silent about
the pre-primary school level.

3.1 Management of the Educational System

Education is placed on the concurrent legislatige in the 1999

Constitution that provides the legal framework feducational

management in Nigeria. This implies that both Felddeand State

Governments have legislative jurisdiction and cgponding functional

responsibilities with respect to education. B tirangement, although
a few functions are exclusively assigned to the eFaldor State

Government, most of the functions and respongsliare in fact shared
by the three-tiers of government.

Both the federal and the state governments finamzk manage their
own tertiary institutions: Universities, Polytecbsiand Colleges of
Education. At the secondary level, there are gigihtee (83) Federal
Government Colleges and nineteen (19) Federal &iand Technical
Colleges, spread across the states. All otherigpglkcondary schools
are managed and financed by State Governmentsgihrthe State
Ministries of Education.

Local governments, on the other hand, have a etgtuésponsibility to

provide and maintain primary education, subjeat@éoessary assistance
from the states.
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SELF-ASSESSMENT EXERCISE 2

List and discuss briefly the levels or tiers of gounent that we have in
Nigeria in terms of management and financing ofcational system.

1.1.1 TheThreeTiersof Government
We will now discuss the role of the different levef government.
(@ Federal Leve

Statutorily, the Federal Ministry of Education (FME at the
apex of the regulation and management of educatiothe
country and to discharge this mandate, the minististructured
into eight departments and three statutory unit§he state
ministries of education have similar structuresthiose of the
FME with minor variations determined by the peaufies of
each state. Although the FME has overall respditgidor

formulating, harmonizing and coordinating policieand
monitoring quality in service delivery in the edtioa sector, the
ministry is advised in the discharge of these rasimlities by
the National Council on Education (NCE), the highpslicy

formulation body on educational matters, which esnposed of
the Federal Minister of Education and the State @@sioners
for Education.

The NCE operates through the instrumentality of tlent
Consultative Committee on Education (JCCE), comgosé
professional officers of the Federal and State #fir@s of
Education. The consultative reference committdethe® JCCE
provide a veritable feedback mechanism for fedeoéities. The
NCE provides a forum for consensus-building on @oli
articulation that are to be implemented at the ajppate levels of
government with some leeway for local peculiaritiespolicy
implementation.

Legislative committees (such as the Education Cdtees of the
Senate and the House of Representatives) are toiostally
saddled with oversight functions in the educatieatasr. Similar
oversight functions are exercised or performedhsyEducation
Committees of the various state Houses of Asserabty their
equivalent at the local government level.
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For the purposes of providing university, technaiag
professional and other post-primary education, féderal and
state governments are at liberty to legislate bdistaand manage
institutions in this category.

The role of the federal government with regarche primary and
secondary sub-sectors, as articulated in the dotsh, is
restricted to the determination of national polisgtting of
standards (including curriculum) and the monitoringf
performance. In practice, however, the federalegoment has
over the years directly influenced the financingl amnagement
of primary education through the setting up of saostitutions
at Federal and State levels.

The federal government has responsibility for polaesign,
strategy and management of all federal governmemnied Unity
Schools, Colleges of Education, Polytechnics anovéssities as
well as Education for All (EFA), Literacy, Adult driNon-formal
Education and Special Education.

Specifically, the Constitution of the Federal Repubf Nigeria

(Chapter 2, Section 2) “has vested in the Federaidtly of

Education powers to oversee policy developmeng dallection
and management for educational and financial pranrand
quality control in the education sector” (FME 2@®. In terms
of strategy, the Federal Ministry of Education ‘eres
cooperation, collaboration and coordination on educational
matters at national and international levels. a$ kthe additional
responsibility of ensuring that Nigeria effectivgdgrticipates in
and benefits from the vast knowledge available gllgband the
ongoing Information and Communication TechnologZT)

revolution” (FME 2006:20).

The Federal Ministry of Education is made up of tbkowing
operational departments, divisions and units:

Planning, Research and Statistics (PRS)

Education Sector Analysis Unit (ESA) of the PRS

The Department of Primary and Secondary Education
The Higher Education Department

The Department of Technology and Science Education
The Department of Educational Support Services

The National Project Coordinating Unit (NPCU)

The General Education Support Services Division

The HIV/AIDS Unit
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(b)

(©
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. The Special Education Department
. The Federalnspectorate Service Department.
State L evel

States can make laws with respect to technicalatimtal, post-
primary or other forms of education.

Presently, there is dual control of secondary skshoo
(management by government and the private seatogllithe
states of the federation. The state governmenagemeducation
in the state through the Ministry of Education, tP&simary
Education Board and the State Primary Educatiorrd@oa

The ministry is responsible for the formulation eflucational
policies for the state. The policy is expectediévive from the
National Policy on Education at the federal level.

The departments in the ministry of education immganthe state
policy on education. There are specialized departsnwhose
functions pertain to specific aspects of the edanatector. They
are:

(1) Planning, Research and Statistics Department
(2) Science, Vocational and Technical Department
(3) Schools Department

(4) The Inspectorate Department

(5) Higher Education

(6) Examinations and Standards.

L ocal Government L eve

Local governments have formal responsibility (datfinom the
Local Government Decree of 1976) for providing and
maintaining primary education, subject to necessasistance
from the states.

The period from 1979 to 1988 had been one of irsinga
economic difficulties and of much improvisationtire financing
and management of primary education (Hinchliffe39)9 In the
southern states, States and Local Governments ajgnshared
responsibility for teachers’ salaries; while in motthe northern
states, local governments were responsible, bué wabject to
much supervision by state ministries of local goveent.
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Decree 31 of 1988 introduced a more reliable anfbum pattern
of funding by making the cost of primary teachesaaries a first
charge on the Federal Account. It establishedtaoha Primary
Education Commission (NPEC) at the centre, and d&jym
Schools Management Boards (PSMBs) at the staté kweugh
which funds for salaries were channelled directlythie Local
Government Education Authorities (LGEAS).

LGEA budgets were separated from those of the Local
Governments. The PSMBs also took over most of the
supervision of LGEAs, and were then monitored by NPEC.

In 1991, this system was abruptly terminated byrBe®, which
gave full responsibility for primary education tdet local
governments.

However, after a period of “incessant and prolongdke
actions” by primary school teachers over non-paymeh
salaries, Decree 96 of 1993 restored the systeh®®8 (Okoro,
1998, p. 46). With the scope of basic educatiotoeipassing
the three (3) years junior secondary school, a cemmission,
the Universal Basic Education Commission (UBEC)laegd
NPEC. NPEC had tended to acquire increased maahger
functions in the later 1990s.

The direct federal funding of primary education w&spped as a
result of a Supreme Court ruling of April, 2002 the effect that
it was unconstitutional for the federal governmentircumvent
the state governments in funding primary educatidhis led to
the withdrawal of a UBE BiIll in the House of Repatatives,
which had assumed that UBE programmes would befrefih
“first charge” financing.

At present, therefore, Local Government EducatianthArities
(LCEAs) manage public primary schools, with helpnfr the
State Primary Education Boards (SPEBs). Althougball
communities are supposed to be directly involved tive
management of public primary schools through Distand
Village Education Committees and Parent-Teacheoéiadons
(PTASs), the reality on the ground is generally eliént. While
the Committees have not functioned as intended,sParA cast in
a supporting role rather than a managerial one.thAtschool
level, however, effective enrolment, attendance l@adning do
depend on the cooperative efforts of the schodi,spapils,
households and local communities.
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1.1.2 Roles and Responsibilities of the Various Levels of
Government in the UBE Programme

The roles and responsibilities of the various ls\al government in the
UBE programme are as stated below:

1.

58

Federal Gover nment

The roles and responsibilities of the federal goreent are to:

(i
(ii)

(i)
(iv)
(V)
(Vi)
(vii)
(viii)
(ix)
(x)
(xi)

enact necessary legislation for the UBE scheme
develop and produce the UBE national impletagon
guidelines

coordinate, supervise and monitor the impletagion of
the scheme nationwide

sensitise and mobilize all stakeholders fogitheffective
involvement and participation

initiate and execute specific programmes fore th
attainment of the objectives of the scheme

provide the necessary infrastructure and anglbgistics
for the effective implementation of the scheme

fulfill its financial obligations and supporeeded for the
effective implementation of the scheme

seek and negotiate international cooperaticend
collaboration towards the success of the scheme
enhance the capacities of state and local governioen
the successful implementation of the scheme
encourage and facilitate research as regular nromgto
and evaluation of the scheme

ensure probity, transparency and accountability dbr
monies allocated to state and local governments.
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2.

State Gover nment
The roles and responsibility of the state govemmnaee to:

(1) develop and produce a UBE Implementation Biugpat
state level

(i)  initiate and execute specific projects for thgainment of
objectives of the UBE scheme

(i)  sensitise and mobilize the target groups,epés and other
stakeholders

(iv)  fulfill its financial obligations and suppomeeded for
effective implementation of the scheme

(v)  supervise the implementation of the schemehat State
level

(vi) coordinate, supervise and monitor the impletagon of
the scheme at the State level

(vii) evaluate and submit bi-annual progress repah the
scheme to the federal government

(viii) enhance the capacities of local government ather
implementing agencies at the State level

(ix) facilitate research into appropriate areaghaf scheme at
the State level

(xX) ensure probity, transparency and accountabilay all
monies allocated for the scheme.

L ocal Government
The roles and responsibilities of the local govesnt are to:

0] initiate and execute specific projects for titeainment of
the objectives of the scheme

(i)  coordinate, supervise and monitor the impletagan of
the scheme at the local government level

(i) assist in providing the infrastructural and ther
requirements for the scheme

(iv)  supervise, monitor and evaluate the implementaifohe
scheme in the local government

(v)  sensitise and mobilize the target groups, paramdsother
stakeholders for their effective involvement and
participation

(vi)  fulfill its financial obligations and support neetéor the
effective implementation of the scheme

(vii) evaluate and submit periodical progress report loa t
scheme to the state government
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(viii) ensure probity, transparency and accountability dbr

monies allocated for the scheme.

Local Communities

The roles and responsibility of the local commiesitare to:

(i)

(i)
(i)
(iv)

v)

initiate and execute specific projects and\aiés within

the framework of the scheme in their localities

provide logistic support and enabling envircemh for the
execution of the scheme in their localities

provide relevant human and material resourées the
successful implementation of the scheme

ensure safety and maintenance of the scheme
infrastructure and UBE implementation resources and
materials in their localities

organise and ensure the support and effecawicpation

of the entire community in the scheme.

Voluntary Agencies

The roles and responsibility of voluntary ageneiesto:

(i)
(if)
(iii)

initiate, develop and execute specific projeéts the
success of the scheme

provide relevant infrastructural, human and tenel
resources for the successful implementation oktieme
encourage and support increased enrolmemgnten and
completion by the target groups in the programnfethe
scheme.

Non-Governmental Organisations (NGOSs)

The roles and responsibilities of the NGOs are to:

(i)
(i)
(iii)

provide relevant infrastructural, human and eniai
resources for the successful implementation oktieme
initiate, develop and execute specific progegtithin the
framework of the scheme

encourage and support increase in enrolmeetention
and completion by the target groups in the prograsof
the scheme.
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7. The International Community and Donor Agencies

The roles and responsibilities of international amigations are
to:

0] collaborate with the federal, state and loaalgrnments in
the designing and execution of specific projects the
success of the scheme

(i) assist in capacity building to enhance effimg and
effectiveness in the implementation of the scheme

(i)  provide advisory and consultancy serviceddderal, state
and local government to facilitate the attainmehtthe
objectives of the scheme

(iv) support and facilitate research, monitoringl @valuation
of the UBE scheme.

8. Individuals
The roles and responsibilities of the individustall be to:

0] provide and or mobilize infrastructural and eal
resources for the successful implementation oktdmeme

(i) initiate, design and execute specific projedts the
attainment of the objectives on the UBE scheme

(i)  encourage and support increased enrolmemgntmn and
completion by target groups in the programmes @f th
scheme (Babalola, 2003).

Figure 8 gives a summary of the responsibilitiess gducation by the
three-tiers of government.

Tablel Congtitutional Responsibility for Education

Federal State L ocal
Basic (Early| (i) Policy Implementation Management of
Childhood | (i) Allocation of | through primary
Care  and resources SUBEBs schools
Education, through UBEC
Primary and (iii) Maintenance of
Junior standards

Secondary | (inspection
and monitoring

FIS)
Senior (i) Policy (i) Policy
Secondary | (i) Curriculum (i)

(ii) Inspectorate Implementation
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(iv) Examinationg (iii)
through Inspectorate
WAEC and (iv) Technical
NECO Colleges
(v) Management o
Federal
Technical
Colleges

Tertiary (i) Policy 0]
Education | (ii) Universities Universities
(i) Polytechnics (i)
(iv)  Colleges of| Polytechnics

Education (i) Colleges of
Education

Adult Policy Coordination | Implementation Implementation
Education | Monitoring
Special Policy Implementation Implementation
Education
Sour ce: Federal Ministry of Education 10-Year Strategic rPla

(2007)

SELF-ASSESSMENT EXERCISE 3

List and explain the roles and responsibilities toé three tiers of
government in the management of Nigeria’s educatisystem.

1.1.3 Partnership with Civil Societies

In keeping with the avowed principle of popular tgpation in
development, the involvement and management of &ducin Nigeria
has substantial input from civil society. Parehémchers Associations
(PTAs) are known to play very critical roles in augnting government
efforts in the areas of improvement of classroohwstels and other
physical facilities in educational institutionsaditlevels.

The National Parent Teachers Association of NigéWiRTAN) and the
professional associations such as: Academic Staidrof Universities

(ASUU), the Nigeria Union of Teachers (NUT) andeatinterest groups
such as: the National Council for Women SocietidS\(VS), NGOs and
community-based organisations have become moreegui@yers in the
education enterprise playing more active roleshandreas of provision
of educational support services, capacity buildedyocacy, legislative
lobbying and other such interventions aimed at itgpado overall

improvements in the education sector.
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1.1.4 Quality Assurance

At all levels of education, government (through thstrumentality of
the appropriate statutory supervisory agenciesyirassthe quality of
academic provisions. At the tertiary level fortarsce, NUC, NBTE and
NCCE respectively set up Minimum Academic StanddkdiaS) for all
academic programmes and courses run in the urtresrspolytechnics
and colleges of education in Nigeria.

These MAS documents stipulate minimum floor space lécture,
laboratory/studio/ workshop facilities per studeminimum laboratory
space, library space and holdings; minimum stafflsht ratios for
effective teaching and learning in any given dikeg The curricula as
well as the minimum entry and graduation requireiefor each
academic discipline are also enunciated in the mum academic
standards documents. The MAS documents provideb&mehmarks
against which the academic programmes of thesadtuiishs are
evaluated for purposes of accreditation.

The inspectorate service of the FME is respongtriguality assurance
at the secondary level, where a national agenciyalgmt to those at the
tertiary level does not exist. Administrative auditicluding an
evaluation of the quality and efficiency of institnal governance is
carried out periodically, usually, every five yearsen visitation panels
are sent to the various tertiary institutions.

In keeping with global trends, systematic monitgriof learning

achievement has now become part of educationatipeam Nigeria.

The first Monitoring Learning Achievement (MLA) exxese in Nigeria
was conducted in 1996, with the aim of monitoriigdents’ learning
achievement of fourth grade pupils. Results of MieA showed low

achievement in the three key areas of literacy, erany and life-skills.
A similar study of primary five pupils in Mathemedi and English
Language in 2001 also showed a low level of acheardg in English
Language (40%) and Mathematics (34%), indicatingy Yew internal

efficiency, a situation reflective of poor qualityf the resources
(including the teachers and teaching) providedrimary schools. The
initial plan to conduct MLA periodically has not teaalized.

Private and community schools at all levels havectonply with

minimum standards prescribed by state laws. Qualintrol of all

schools, both public and private, is through ingpacand supervision
by the various levels of government. Networks oh4governmental
organisations collaborate with State and Federaistties of Education
in the management of non-formal education prograsame
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At the federal and state levels, there are inspates who monitor and
evaluate schools below the tertiary level, and LGE#so inspect
primary schools. The Federal Inspectorate Ser(E&S) Department,
established in 1973, monitors the performance iofigmy and secondary
education throughout the country. In 2002, it hamtal of 1,502 staff,
consisting of 398 inspectors and 1,104 other staffese are distributed
amongst the national headquarters, 6 zonal offwes 36 state offices
and FCT.

There are inspection guidelines in various subjexiid inspection for
improving the content and quality of education.cémmon criticism is
that the stipulated minimum standards are notatateneasurable terms
when it comes to the implementation of curriculuomtent. There is
also a problem of uneven distribution of federapiectors in the various
state offices. While some have fewer than 5 ingpecothers have as
many as 20 (FME, 2003). A recent report (NPC/UNFCER2001)
criticized the various inspectorates, both statéfaderal, for ineffective
performance, attributing this to inadequate funding training (p. 161).

Other monitoring units may be mentioned briefly. nikérsal Basic
Education Commission (UBEC) has a monitoring andlwation
department concerned with all aspects of the pgmaducation
programmes, while the Departments of Planning, &ebeand Statistics
of the Federal and State Ministries of Educationl &tate Primary
Education Boards (SPEBs) also have monitoring amdluation
branches concerned with specific projects and progres of their
institutions.

It is important to note that quality assurance aational examinations
and certification scheme are exclusive responsésliof the Federal
Government by the 1999 Constitutional provision afwb by virtue of
Act No. 16 of 1985 as amended by Act No. 9 of 199Bhe State
Ministries of Education have functions similar twose of the Federal
Ministry of Education, except that standards maiatee through
national minimum guide, curriculum development,joral examination
and verification and accreditation are exclusivgdiative matters of the
federal government through the Federal Ministriedtication.

SELF-ASSESSMENT EXERCISE .4
What measures are put in place by the governmeit lavels to ensure

that quality and standards are maintained in thgefiin educational
system?
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1.1.5 Educational Parastatals, Boards and Commissions
1. Educational Parastatals

The Federal Ministry of Education is linked up t® parastatals through
its operations and services departments for pugpolsupervision. The
structure and organisation of the parastatals rekeethose of the parent
ministry. There are twenty-one (21) parastatalslennthe Federal
Ministry of Education (FME), classified into fourajor groups based on
their functions. They are:

(1) Thesupervisory and regulatory parastatals:

(@) National Universities Commission (NUC)

(b)  National Board for Technical Education (NBTE)

(c) National Commission for Colleges of Education (NGCE

(d)  Universal Basic Education Commission (UBEC)

(e) National Commission for Mass Literacy, Adult andrNo
formal Education (NMEC)

) National Commission for Nomadic Education (NCNE)

(2) Thosefor research, development and training:

(@) Nigerian Educational Research and Development Gbunc
(NERDC)

(b)  National Mathematical Council (NMC)

(c) National Library of Nigeria (NLN)

(d) National Teachers Institute (NTI)

(e) National Institute for Education Planning and
Administration (NIEPA)

(83) Thosefor measurement, evaluation and examinations:

(&) West African Examinations Council (WAEC)

(b)  Joint Admissions and Examinations Board (JAMB)

(c) National Examinations Council (NECO)

(d) National Business and Technical Education Board
(NABTEB)

(4) Thosefor Languagetraining and development:
(@) Nigerian French Language Board (NFLV)

(b)  National Institute for Nigerian Languages (NINLAN)
(c) Nigerian Arabic Language Village
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See Table 2.2 for a summary. Nearly all these spata@s have their
governing councils.

State governments also have educational parastabégor examples
are Teaching Service Commissions, Science and TethiBducation
Boards, State Primary Education Boards (SPEBs)e 8ass Education
Commission (SMECs), Governing Councils of tertiargtitutions and
Scholarship Boards.

The proposed UBE Commission (UBEC). At present, UBE
Programme) would be the main coordinating bodyafbcomponents of
basic education: primary education, junior secop@aucation, and all
forms of non-formal education. There are also igph@@mmissions at
the federal level for adult literacy (NMEC) and ftire education of
nomadic children and adult (NCNE). Since thesero@sions predate
the UBE Programme, their relationship with it regsi clarification.
Arrangements to harmonise management between UBEGha& State
Ministries of Education are under consideration ®aoce facilities and
staff are shared by junior and senior secondargashn most cases.

At the tertiary level, four national commissionsnitor both federal and
state institutions. These are the NUC, for uniesss the NBTE for
polytechnics, the NCCE for colleges of educatiamj &OUN for the

National Open University. Other important natiosalnmissions are:
NERDC, for educational research; NIEPA for the ioyament of
educational planning and administration; and NTharged with the
responsibilities for upgrading of teachers througtservice training,
and for teachers’ professional development thraugtkshop, seminars
and conferences. External examinations for schamsadministered
partly by an international body (WAEC), partly bwational bodies
(NECO, NABTEB and JAMB), and partly by state bodi@er a

summary of the functions of all these bodies, spaé¢ 2.2).

2. Parastatals, Boar ds and Commissions

The Federal Ministry of Education interfaces witts itwenty-one
parastatals for the purpose of supervision, throitgloperations and
service departments. These parastatals are group@dour major
groups based on their functions, namely: the sug@ty and regulatory
parastatals — NUC, NBTE, NCCE, UBE, NMEC, NCNE; ghofor
research, development and training — NERDC, NMC,NNINTI,

NIEPA,; those for measurement, evaluation and exatioins — WAEC,
JAMB, NECO, NABTEB, and those for language trainirand

development — NFLV, NINLAN, NALV.
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At the tertiary level, four national commissionsnrior both federal and
state institutions. These are the NUC, for unitiess the NBTE for
polytechnics, the NCCE for colleges of educatiamj &OUN for the
National Open University. Other important natiosalnmissions are:
NERDC, for educational research; NIEPA for the ioyament of
educational planning and administration; and NTharged with the
responsibilities for upgrading of teachers througtservice training,
and for teachers’ professional development througtkshop, seminars
and conferences.

Local Government Education Authorities (LGEAsS) adeectly in
charge of education at the local government level.

Table 2 shows a summary of the major parastatalshef Federal
Ministry of Education, their basic functions andabling instruments
establishing them.

Table2 Major  Educational Parastatals, Boards and
Commissions, their Basic Functions and Enabling
I nstruments Establishing Them

Supervisory and Regulatory Parastatals

Parastatals | Enabling

/ Year | Instrument Basic Functions

Established

National National (a) Advises the federal government on:

Universities | Universities (i) establishment and location pf

Commission Commission universities;

(NUC) Decree No. 1 of (i) creation of new

established | 1974, faculties/postgraduate

in 1962 Amendment: institutions in the universities;
Decree No. 49 of (i) financial requirement 0
1988; Decree No. universities;
10 of 1993) (iv) periodic review of terms an

conditions of service O
university staff, etc.

(b) Executive functions include:
(i) preparation of periodic master
plans for a balanced and
coordinated development of
universities;

(i) receipt and disbursement [of
federal grants to federal

universities;
(i) establishment and maintenance
of minimum academic

standards in universities;
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(iii)

accreditation of degrees ai
other academic programme
etc.

National
Board for
Technical
Education
(NBTE)
established
in 1977

National Board for
Technical
Education Decres
No. 9 of 1977;
Amendment:

Decree No. 9 of

1993

U

(@) Advises federal government on:

(ii)

(iii)

(iv)

(v)

(b)

(i) coordination of all

(ii)

(iii)

(iv)

v)

Executive functions include:

all aspects of technical an
vocational education outside t
universities;

national policy necessary f(
full development of technica
and vocational education;
financial requirements
polytechnics and colleges
technology;

periodic review of terms an
conditions of service i
polytechnics and colleges
education.

Qg

aspects (
technical and vocationd
education;

preparation of periodic mast
plan for a balanced an
coordinated development
polytechnics and colleges
technology;

receipt and disbursement
federal grants to federi
polytechnics and colleges
technology;

establishment and maintenan
of minimum standards i
polytechnics and colleges
technology;

accreditation of programmes
these institutions.

S,

Df
al

1
d
Df
Df

n

National
Commission
for Colleges
of

Education
(NCCE)
established
in 1989

National
Commission  for
Colleges of
Education Decre¢
No. 3 of 1989;
Amendment
Decree No. 12 o
1993

A\1”4

f

(&) Advises federal government on:

() all aspects of teacher educati

(if)
(iii)
(iv)

g

on
falling outside the universitie
and polytechnics;
establishment and location
colleges of education;
financial requirements
federal colleges of education;
periodic review of terms an

[72)

conditions of service

of
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personnel in colleges of
education.

(b) Executive functions include:

() preparation of periodic master plan
for a balanced and coordinated
development of colleges of
education;

(i) receipt and disbursement of
federal grants to federal
colleges of education;

(i) establishment and maintenance
of minimum standards for all
programmes of teacher
education and accrediting their
certificate and awards.

National National (&) Advises federal government on all

Commission Commission  for aspects of mass literacy, adult and

for Mass| Mass Literacy, non-formal education, etc.

Literacy, Adult and Non-

Adult and| formal Education (b) Executive functions include

Non-formal | Decree No. 17 of designing, promoting and

Education | 1990 implementing strategies and

(NMEC) programmes of mass literacy.

established

in 1990

National National (a) Advises federal government on all

Commission Commission  for aspects of nomadic education, etc.

for Nomadic

Nomadic Education Decree (b) Executive functions include:

Education | No. 41 of 1989

(NCNE) () formulating policies and issuing

established guidelines on all matters

in 1989 relating to nomadic education;

(i) developing programmes for the
acquisition of functiona
literacy and numeracy far
nomads etc.

Resear ch and Development/Training Par astatals

Parastatals/ Year Enabling
Established | nstrument Basic Functions

Nigerian  Educational NERDC Decree (i) encouraging,

Research andNo. 31 of 1972 promoting and

Development  Council Amendment - coordinating

(NERDC) first| Decree No. 53 of educational research;

established as 21988 (i)  identifying and

Committee of Experts in prioritizing

1964

(iii)

educational problem
needing research;

[72)

documenting and
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publishing or
sponsoring the
publication of
educational research;

(iv) sponsoring relevant
national and
international
conferences, etc;

(v) conducting
educational research;

(vi) developing curriculum
and instructiona
materials, etc;

(vii) language and book
development.

National Mathematical National Board for (i) encouragement and

Centre (NMC)| Technical support of improvement

established in 1989 Education Decree activities for the
No. 9 of 1977, teaching of
Amendment: mathematical sciences
Decree No. 9 of at all levels of the
1993 educational system;

(i) implementing national
set goals in the
development of
mathematical sciences,
etc.

National Library of| Library Act No. 6| (i) stimulation and
Nigeria (NLN) first| of 1964; Nationa coordination of library

established as a unit
the Federal Ministry o
Information in 1964

rLibrary Decree No
[ 29 of 1979; Decres
No. 5 of 1987

> (ii)

development efforts;
giving necessary
supports for intellectual
efforts in all activities
directed at progress ar
development;
serving as the nationa
depository  for  all
publishing outputs;
(iv) serving as the Nationa
Bibliographic  Centre
etc.

d

(iii)

National Teacher
Institute (NTI)
established in 1976

5National Teachers
Institute Decree No
7 of 1978

" Provision

of instruction
leading to the developmen
upgrading and certificatio
of teachers using distan
learning techniques, etc.

—

Ce

National Institute for
Educational  Planning
and Administration
(NIEPA) established i

In draft ... yet to be
) promulgated

N

(1) provision of relevan
professional planning
and management
skills for educationa
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1992 personnel at all level
of the educatiorn
system;

(i)  training and
consultancy services,
research and
development activities
in educationa
management;

(i)  continuing
professional
development of
serving officers in
educational planning
and  administration,

etc.
M easur ement and Evaluation/Examinations Par astatals
Parastatals/ Year Enabling
Established | nstrument Basic Functions
West African| Convention (1) annual review and
Examinations  Council establishing the consideration of
(WAEC) - established West African examinations to be
in 1952 Examinations held in  membe
Council countries;

(i)  conducting in
consultation with

member countries,
such examinations as
may be appropriate;
(i) awarding certificates
on the results as may
be appropriate.

Joint Admissions andJAMB Decree No| (i) conduct of matriculation

Matriculation Board 2 of 1978; JAMB examinations for
(JAMB) — established inDecree No. 33 of admission into al
1978 1989; Amendment universities,

— Decree No. 4 olf polytechnics,

1993 monotechnics and

colleges of education;

(i) placement of suitably
gualified candidates intp
these institutions;

(iii) collation and
dissemination of
information on  all
matters  relating to
admissions into tertiary
institutions, etc.

National Examinations National (i) conduct of the
Council (NECO) — Examinations National Commorn
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formerly National Board
Educational

for

Measurement
established in 1993

(NBEM

Council (NECO)

Entrance examination

into Federal
Government Colleges
(FGCs);

(i)  conduct of Junio

Secondary Certificat
Examination for FGQ

D

students and allied
institutions;

(i) conduct of Senior
Secondary Certificate
Examination;

(iv) conduct of screening
examination intg
Federal Government
Academy;

(v) administration of
Aptitude Tests;

(vi) National Assessment
of educationa
performance in juniof
secondary  schools,
etc.

National

Board

Business an
Technical Examination
(NABTEB) -
established in 1992

ONABTEB Decree
sNo. 70 of ............

(i) conduct of technical and
business examinations
(i) issuing results an
awarding certificates o
the results of such
examinations, etc.

- &L

L anguage Training and Development Par astatals

Parastatals | Enabling

/'Y ear I nstrument Basic Functions
Established
Nigerian- Draft (i) practical training for French majors |n
French Decree yet universities and colleges of education;
Language |to be (ii) provision of training in
Village  —| promulgated French  for different
established Nigerian clients, etc.
in 1992
National NINLAN (i) encouraging learning of Nigerian languages;
Institute for| Decree No, (ii) providing courses.
Nigerian 117 of 1993
Languages
(NINLAN)
established
in 1992
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SELF-ASSESSMENT EXERCISE 5

List some of the parastatals under the FederalState Ministries of
Education and describe their roles and respons#silin regard to
management and administration of Nigeria’'s edunatisystem.

1.2 Factorsthat Have Influenced Education over the Years

The factors that have influenced education over#es in this country
would be discussed under the following subheadings:

1.2.1 Historical and Religious Factors

Every community in Nigeria had its traditional aitis of education that
ensured socialisation and inter-generational trasson of cultural
heritage. With the coming of Islam, parts of treumtry assimilated
Islamic education into the indigenous system. [Blemized sections of
the country in fact developed highly sophisticaaed organised literary
civilisation.

“Western” education began as an offshoot of Clamstmissionary
efforts, and therefore, was slow in penetrating itite areas of strong
Islamic influence, while areas with strong Christimfluence readily
embraced the new form of education. This histbriceident has had
the effect of polarizing the country in educatiot&lms, giving rise to
the well-documented and well-orchestrated phenomericeducational
imbalance. The phenomenon has remained an inbiacthallenge to
educational development in the country.

1.2.2 Economic Factors

The fluctuations that the Nigerian economy hasesaft over the years
have also largely affected the country’'s educatiodavelopment.

During the years of the oil boom, centralizationsvirstroduced into the
country’s education policies and very ambitiousaon programmes
were embarked upon by government with the objeativéncreasing

access to all levels of education. The apparemltiveof the era (an
annual GDP of 6.2percent), although mostly (90@at)caccounted for
by oil, impacted positively on the education systeith government

virtually intervening in all aspects of educatioglidery and thus visibly
increasing inputs into the system.
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With the end of the oil boom in the 1970’s, goveemn income
diminished, at the same time as the incidence ofepy at the
household level in both urban and rural areas asgé. This in its turn
has impacted negatively on access to basic serarwk particularly on
education. Increased household poverty in turndddw and declining
school enrolment. Parents were unable to beaditieet and indirect
costs of sending their children and wards to school

The Structural Adjustment Programme (SAP) which leaszed
macroeconomic stability with little thought for tlsecial dimensions of
adjustment, introduced economic gains that madg Née dent on the
population of persons below the absolute povene I{of less than
$D1.00 per day) the number of which increased frbPpercent to
14percent between 1985 and 1992. The pool of Bsttwool children
and youth increased at this time, and more childvere used to fetch
needed extra cash for the family.

1.2.3 Sociological Factors

The factors referred to as sociological deal whih tising social demand
for education leading to more private participatioeducation delivery.
As government investment in education dwindled amdastructure

became more dilapidated, greater patronage wasdet@mong private
providers of education. The situation was the sanress all levels of
education.

An additional dimension was the unemployment situnathat indirectly
increased the demand for higher education. Althcemgpirical sources
do not exist to establish this link, it does appthat graduates quickly
enrolled for higher degrees since the alternatise wnemployment and
idleness.

The rising demand for higher education in turntedhe establishment
of satellite campuses that were the direct resptnose the universities
to public demand for higher education. Other moidarg trends such
as: the introduction of various remedial programmas higher

institutions including teacher training collegestegration of western
and islamiyya schools, and increased private ppation in education
provision at all levels, depict a trend of increhsevil society demand
for education.

74



EDA 854 MODULE 1

1.2.4 Political Factors

Centralization of educational administration in twuntry began with
the government take-over of schools between 19d01885. Although
differently applied across states, the 1976 intotidn of the Universal
Primary Education (UPE) by the federal governmenteel the
differential education programmes in the regions.

Technical and Teacher's Colleges were equally talewer by
government in the 1970’'s while in 1975, the Fedehllitary
Government decided to take over all the univessitie Nigeria. The
subsequent ban on establishment of private untessiby state
governments, voluntary agencies or private perseas lifted by the
democratic dispensation and the 1979 Constitutibnthe Federal
Republic of Nigeria.

As a result of this development, about 12 statearsities were opened
between 1980 and 1999 mostly in the South. Betwl&aiY and 1999
however, private universities were banned and uméd twice (1977
and 1984) (1979 and 1999) respectively by militamyd civilian
governments. These interventions also exposedjdps created over
the years between the north and the south.

The Ashby Report diagnosis of the needs of Nigariasigher education
for instance revealed that only 9percent of primsgigool age children
in the North were enrolled in school as compareti wver 80percent of
children of similar age in the South (east and yvelktwas also revealed
that only 4,000 students were enrolled in secondahpol in the north
as against 40,000 in the south. This imbalandect&br some political
engineering to remedy it.

1.2.5 Geographical Factors

With a population of over 150 million, a surfaceaiof 923,764 square
kilometers and languages (about 350), Nigeriade@a a vast country.
This reality introduces complexities to the deliweaf social services
and infrastructure. People still essentially iedhe land think in terms
of ethnic groupings and primordial loyalties thiesading to strong
demands for evenness of spread in establishment|@ration of
educational services. This law of even spread eglied to the
establishment of the first set of federal secondsehiools, higher
education institutions, and has continued to inftihe establishment of
education facilities.
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1.2.6 International I nfluences

The case for improved access to education has ibmhefrom
international attention and concerns over the yednse Jomtien 1990
Declaration and Framework for Action (1990) and Brekar Education
for All Declaration of April 2000 have influencedha orientation of
Nigeria’s UBE (Universal Basic Education) programras well as the
on-going EFA planning exercise.

Other international conferences held during the O1@fcade: the
Ouagadougou pan-African conference on girls’ edana1993), the
world conferences on higher education (1998), aatirtical/vocational
education (1999) have all had their impacts on atloical development
in the country, and have particularly enabled Nayeo network with
other nations.

The same can be said of Nigeria’s involvement m work of ADEA
(Association for the Development of Education inriéd), and its
participation in successive MINEDAF conference®DESCO.

20 CONCLUSION

In order that education meets the challenges of gheod, it is
imperative that it is structured and managed byféueral, state, local
government, parastatals, boards and commissioninén with the
aspiration of the citizens.

3.0 SUMMARY

In this unit, we have discussed the organisatiooatrol of education in
Nigeria. The structure and management of the edunadtsystem were
discussed. The Universal Basic Education (UBEgmmme clearly
explained the roles and responsibilities of theefalj state, local
governments, local communities, voluntary agenaies,-governmental
organisations (NGOs), the international communitg donor agencies
and individuals. We have also noted in this uhdttthere are some
factors that have influenced education over thesyea

40 TUTOR-MARKED ASSIGNMENT
ia. List all the bodies that have roles and resjditees towards the
successful implementation of the Universal Basicudadion

(UBE) programme.
ib. Enumerate their roles.
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. State the functions of any five federal edusa#l parastatals you
know.
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UNIT 4 NIGERIAN EDUCATION LAWS
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1.0 INTRODUCTION

Education laws in Nigeria have continued to charfggm one
generation to another. This is so because vemnathe laws were
adaptations of education laws from other countoiesvhose education
system Nigeria tried to model e.g. the Ordinanc&me others are
derived from the United Nations Declaration of HunRights e.g. the
Universal Primary Education Decree (UPE) and thevémsal Basic
Education (UBE) Act. Yet others are also derivednf the socio-
cultural, political and economic conditions and de®f the Nigerian
people e.g. National Institute for Nigerian Langes@NINLAN). All
these laws were formulated in order to plan, orgmaind administer the
educational system so that both efficiency andcéffeness can be
achieved.
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In this unit, we are going to look at the pre-inéiegence laws such as
the Ordinances. We shall also look at post-inddpace laws such as:
Edicts, Decrees and Acts.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

state the colonial education ordinances

enumerate the UPE and UBE laws

list specific laws in the Constitution affectingeteducation industry
highlight laws in relation to primary, secondaryddertiary levels of
educational system

e state and explain the laws on other educationeelatatters.

3.0 MAINCONTENT
3.1 Colonial Education Ordinances

The first colonial education law known &ucation Ordinance of
1882 was meant for the British West African territoriesNigeria and

Gold Coast (now Ghana). The ordinance was an aiaptaf the

British Education Act of 1844. The 1882 Educat@rdinance created
an Education Board to manage education and laichdbe criteria for
the approval of grants by government for the paynefnteachers’

salaries. The criteria included:

(@)  The quality of organisation and discipline he school

(b)  Academic standard of the school

(c)  The percentage of pupils who pass the exaninsigspecially in
the critical subjects of English, Arithmetic andliB®n

(d)  Capitation grants for passes in each subject

(e) Capitation grant on the basis of average paipdndance in the
school.

According to Nwagwu (1993), the ordinance introdilseme order and
sanity into the educational activities of the nussiries who were
opening schools indiscriminately in a keen comjetito win converts
to their religious denominations.

The Education Ordinance of 1887%vas the first education law enacted
specifically for Nigeria. Like the West African Edation Ordinance of
1882, the 1887 ordinance provided for an Educaioard. However,
this new Board was given a lot of powers. The Hoaas to establish
Local Education Boards and had to give its apprdeibre any new
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schools were opened. The Board of Education hadstbvernor as its
chairman, and vested interest groups nominatedeseptatives as
members.

The Education Board was given the responsibilitppen government
schools in districts that had no mission schodlfie Local Education
Boards recommended where such new government sckbould be
sited. Thus, government maintained control of ¢déads in the
education system through inspections and apprdvgtants-in-aid for
good schools.

The Education Code of 190&nd theEducation Ordinance of 1908
resulted from the determination of the newly crdaepartment of
Education to exercise full power and authority oweducational
developments in Nigeria. Fafunwa (1974) and Tak4880) have
written extensively on the impact of these codes amlinances of the
Colonial Government in London for the Colony of bagand the
Protectorates of Southern Nigeria and Northern hage The 1908
Ordinance established the post of Director of Etanato head the
Department of Education. The training of teaclard appointment of
school supervisors and inspectors were emphasizedhe 1908
Education Ordinance.

The Education Ordinance of 1916vas an initiative of Lord Lugard
aimed at improving the quality of education for liga whose Northern
and Southern Protectorates had become amalgamated9i4.
Unwittingly, however, a dichotomy was created wdifferent standards
for the North and South. The assessment of Ogar(46i74:30) is that
“the 1916 Education Ordinance encouraged educatexpansion in the
South, while it limited missionary expansion in therth.”

The 1926 Education Coddollowed the Phelps-Stokes Commission
Report of 1922 and the British Government's 1925ndeandum on
Education in British Colonial Territories.

The Education Act of 1952which modified that of 1948 empowered
each regional government to establish its own Depart of Education.
The Central Director of Education’s role becamentyaadvisory, and
his title was changed to that of Inspector-GenerBhe legal duties of
Local Education Authorities were entrenched whagealution of power
and responsibility for education between the Céntva Federal
Government and Regional Governments were defined.
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In Nwagwu (2004) views, every student of educatens in Nigeria
should be knowledgeable abut the contents and paspof these codes
and ordinances because of their implications fer éducation system
we inherited at national independence in Octob@801 The influences
of these vestiges can be seen up till today.

SELF-ASSESSMENT EXERCISE 1

List and discuss some of the educational ordingrozetes and Acts that
were promulgated before Nigeria's independenc&601

3.2 Universal Primary Education (UPE) Laws and the
United Nations Human Rights Declar ation

In December 1948, the United Nations General As$emtbopted the
Universal Declaration of Human Rights. The Dedlaraguaranteed to
individuals the rights of liberty, equality and teanity.

Article 26 of the Declaration was on the Right taluEation. It
proclaimed as follows:

0] Everyone has the right to education. This lsbalfree at least in
the elementary and primary stages

(i)  Elementary education shall be compulsory while ne=d and
professional education shall be made generallyahai

(i)  Higher education shall be equally accessible tomlthe basis of
merit

(iv) Parents have a prior right to choose the kificeducation that
shall be given to their children.

The above assertions in the Human Rights sectidgheoUnited Nations
Charter, according to Nwagwu (1993), constitute raversal legal
framework from which all countries of the world leagirawn inspiration
and guidance when designing their national congiriuand educational
policies.

3.2.2 Overview of UPE Law/Schemein Nigeria

The Western Region of Nigeria Parliament undemptfegniership of late
Chief Obafemi Awolowo approved, in 1952, a legisiatto introduce
Universal Primary Education (UPE) in the region Jgnuary, 1955.
Primary education was to be free and compulsoryt, when the
programme started in 1955, the attendance aspestdn@pped for
logistics reasons.
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The Eastern Region UPE law quickly followed in 1958t the scheme
was modified in 1954 and again in 1955. The scherok off in 1957,

but was virtually abandoned soon after that becaisknancial and

other problems.

The Northern Region Education law of 1956 emphdsisartnership
between voluntary agencies and government for rapidansion of
universal primary education.

Abermenthy (1969) reviewed and analysed the palitieconomic,
ethnic and administrative forces that interplayedhe enactment and
implementation of the UPE laws of the 1950's.

In 1976, the military regime of General Oluseguna€injo started a
national UPE scheme. No specific decree was prgaed, but it was a
policy programme approved by the Military Execut@euncil.

Nwagwu (1976) observed that the Federal Governmgas SO

overwhelmed by the financial demands of UPE prognarnthat it scaled
down its involvement and subsequently passed tble darunning the

programme to State Governments. Thereafter, etate $anaged as
best as it could, within the context of the 1977tiblaal Policy on

Education, its financial capability and local pri@s.

It should be noted that the National Policy on Edion was not a law,
but simply policy decisions and guidelines.

SELF-ASSESSMENT EXERCISE 2

Give a brief assessment of the UPE law in Nigend @nited Nations
Human Rights Declaration that have guided the dduta direction
and policies of the government.

3.3 Post Civil War Decrees and Edicts on Education

The East Central State Education Edict of 194Pas promulgated to
facilitate implementation of the State’s Policy &ublic Education
(ECS, 1971). The Edict ensured government’s corapéke-over of all
voluntary agency and private schools and collegeshe then East
Central State. It was indeed a bold but controakiaw under the
leadership of Mr. Ukpabi Asika as the Sole Admuaigir of the State.
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The uncertainties and military dictatorship of #aly post-civil war
years made the schools take-over law possible. réasons given and
the apparent success of the complete public schystem encouraged
other states to enact edicts similar to the Easitr@eState Education
Edict.

The forceful and un-negotiated takeover of voluntard private agency
schools without compensation by State Governmends rebt go
unchallenged. The legal action initiated by Ardlioip (now Cardinal)
Anthony Olubunmi Okogie and others against the Isagstate
Government and similar litigations in other statempelled the Federal
Government to enact the Schools Takeover Validadicnof 1977. The
law effectively confirmed the takeover of schoolsy State
Governments. It also dropped and prohibited ard/ahcourt actions
on the subject matter. The Federal Military Goweent also
promulgated the following Education Decrees duthig period:

(@) Decree No. 47 of 1971, which established tlistrial Training
Fund (ITF) to facilitate the active and financiarpcipation of
industries and organisations in the practical aefd fraining of
students

(b) Decree No. 29 of 1972 changed the school yalndar from
January — December to September — July session

(c) Decree No. 24 of 1973 established the Natiof@mith Service
Corps (NYSC) scheme

(d) Decree No. 27 of 1973 established the West African
Examinations’ Council (Nigeria) as an offshoot oetWAEC
Ordinance No. 40 of 1951 of Gold Coast

(e) Decree No. 1 of 1974 on the establishment of théioNal
Universities Commission (NUC). This was to ensam@gulated
and coordinated development of University educatioifhe
decree has since been amended several times

) Decree No. 9 of 1977 created the National BoardTechnical
Education (NBTE) to supervise development of techini
education

() Decree No. 46 of 1977 empowered the Federal Gowanhno
takeover all Universities in the country, an actaready taken in
1975

(h) Decree No. 2 of 1978 created the Joint Admissions a
Matriculation Board (JAMB). It was amended by De=eilNo. 4
of 1993 to include Polytechnics and Colleges ofdadion

0] Decree No. 7 of 1978 established the National Technstitute
(NTI) to oversee rapid in-service training of unbfiued teachers.
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SELF-ASSESSMENT EXERCISE 3

Examine and assess the post civil war edicts aoteds on education.
List some of them.

34 The1999 Federal Constitution and the Legal Framework
of Education

The Constitution of the Federal Republic of Nigagahe basic law of
the land from which all other laws draw their inggion and legitimacy.
The provisions in the 1979 and 1999 Constitutioresadmost identical.
In this section, we shall use the provisions of 1889 Constitution to
examine the laws on education therein. Sectiom T&hapter two of the
Constitution stated the “Educational Objectives'tlué nation. Chapter
four presented the “Fundamental Rights” (twelventsgin all) which

individuals, organisations and groups must respactvell as enjoy.
These rights, of course, apply to all operators padicipants in the
education system. Part two of the Second Schexfulee Constitution

contains the concurrent legislative list on whiatthbthe Federal and
State Governments can make laws. Provisions ardenfar the

devolution of power and responsibility between ttveo tiers of

government: Federal and State Governments.

Paragraph 27 of item L in Part Il of the Second esicite is titled
“University, technological and post-primary eduoati (FRN,

1999:137). It conferred on the National Assemblwers to make laws
for the federation or any part thereof with resptxctthese kinds of
education including professional education. Theidwa Assembly was
also empowered in paragraph 27 to establish itisitsi for the
purposes of university, technological, post-primanyd professional
education. Paragraphs 29 and 30 gave powers toate Stouse of
Assembly to make laws with respect to the estalviesit of University,
technological or professional education, as welleabnical, vocational,
post-primary, primary or other forms of education.

The Fourth Schedule of the Constitution is on fiomg of a Local

Government Council. Paragraph 2a gave to a Loaaement

Council the responsibility for the “provision andamtenance of
primary, adult and vocational education” (FRN 199): We need to
observe here that the powers and functions of LGmalernments with

regard to primary education have been a sourcerdfa@versy, and even
litigation, between federal and state governmentshe one hand, and
between state and local governments on the otimet. ha
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3.4.1 TheLegal Framework of Education

The main legal frameworks of Education in Nigenia the Constitution
of the Federal Republic of Nigeria, 1999; and thempulsory Free,
Universal Basic Education Act, 2004 and Other FRelaMatters.
However, between 2004 and 2008, several Nation&ti€® (which

have force of law) have been introduced and anegbenplemented by
Federal Ministry of Education and Education Agesci@and other
competent ministerial agencies in the case of mated inter-sectoral
policies. The UBE Act underscores the Federal @uwent of

Nigeria’s political will to intervene, where necasg to ensure
inclusive, uniform and qualitative education forlzsed on the right of
a child. In effect, Part 1 Paragraph 2 of the &tiggulates that:

. “Every Government (Federal, State and Local) ghalVide free,
compulsory and universal basic education for evemyjd of
primary and junior secondary school age

. “Every parent shall ensure that his child or wattends and
completes:

(@) primary school education, and
(b)  junior secondary school education

o The stakeholders in education in a local governnaeea_bkall
ensure that every parent or person who has theacateustody
of a child performs the duty imposed on him undect®n 2 (2)
of this Act.” Penalties are also prescribed fomgy parents.

The strategy is driven by the new motto: “Education all is the
responsibility of all” and that the community’s ealk that of watchdog,
facilitator and benefactor, and beneficiary in final analysis.

Other normative/legal instruments introduced siheeUBE Act are:

) The Child Rights Act which most of the 36 Stateidtjures
have ratified

o The National Policy on HIV/AIDS for the Educatiore@or in
Nigeria

. The National Policy for Integrated Early Childhobdvelopment
in Nigeria and,

) The National Policy on Gender in Basic Education

o The signing by Nigeria of Article 24, 2d of th& Wnited Nations
Millennium Convention on the Rights of Persons with
Disabilities (2006)

. The Implementation of the decisions of thé"s®d 54' meeting
of the National Council of Education in terms of:
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. effective derecognising of schools found guiltyafling
and abetting examination malpractice during nationa
public examinations

. the implementation of Road Safety Awareness adgsu
in the primary and secondary school curricula

o reinforcing the teaching and learning of French aas
second official language in primary and junior setary
school

o review of the national framework and implementatain

the Home-grown School Feeding and health Programme
(HGSFAP) and,

. the mandatory establishment of the School-based
Management Committee (SBMC) by 2007 in all 36 State
of the Federation and the Federal Capital Terrjtédyuja
(FME, 2003).

SELF-ASSESSMENT EXERCISE 4

Explain the term “The Legal Framework of EducatiomNigeria.”
3.5 LawsontheVariousLevelsof the Educational System
1. This will be discussed under the following sub-tspi

3.5.1 Lawson Primary Education

In addition to the few decrees specifically pronawégl on primary

education, we shall in this section, consider dex@ mass literacy and
adult education, nomadic education, and the desne@omen. These
decrees focused, among other things, on the poovisi basic literacy

education, which is the ultimate purpose of primagucation. The

decrees, in effect, are all legal instruments tolwdhe achievement of
the “Education for All (EFA)” programme of both USEO and the

Federal Government of Nigeria.

(@) Decree 31 of 198&stablished thélational Primary Education
Commission (NPEC)Yo manage the development and financing
of primary education throughout the federation. wHs a very
important law aimed at improving the organisatiomda
administration of primary education in the countibhis level of
education had witnessed serious problems of fimgnand
neglect. The decree was a major intervention egyatbut it
faced opposition from the State Governments beciagsae too
much power to NPEC.

(b) Decree No. 3 of 199&abolished the National Primary Education
Commission in order to give back to the States thed Local
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(€)

(d)

(e)

(f)

(9)

Government Councils full authority and control ovéne
management of primary education. Primary schoadters did
not support this decree.

Decree No. 96 of 1993rought back theNational Primary
Education Commission (NPEC) Part 4 of the decree provided
for the “Establishment of the National Primary Edtien Fund
and the criteria for disbursement of the fund. Thgo was
equality of States (50%), school enrolment (30%)hd a
educationally-disadvantaged states (20%).” Pait the decree
specified the “Structure and Functions of State mBry
Education Board”, while Part 6 was on “Structurel &unctions
of Local Government Education Authority (LGEA).”

Decree No. 17 of 1996stablished thdlational Commission for
Mass Literacy and Non-formal Educatianit has the function of
working with all concerned in education and othgerecies and
Non-Governmental Organisations (NGOs) to elimindieracy
in Nigeria.

Decree No. 30 of 198@reated tha\ational Commission for
Women Apart from seeking to protect the fundamentahhno
rights of women who were considered one of the mahged,
vulnerable and disadvantaged groups in the coutiteylaw was
to ensure that the girl-child enjoyed equal edocei
opportunities with the boys. The aim was to rediheehigh level
of illiteracy among adult women by increasing tloeess of girls
to education at all levels.

Decree No. 41 of 1986stablished th&lational Commission for
Nomadic Educationto organise and manage the education of
migrant groups in the country, including migranttleaherdsmen,
farmers and fishermen.

U.B.E. Act, 2004to establish the Universal Basic Education
(UBE) Programme in Nigeria. Section One makes ligakory
for all governments in Nigeria to provide free, qausory and
universal basic education for every child of prignand junior
secondary school age, all adult illiterates, andsqes with
special education needs. There is a National GboncUBE,
State Basic Education Board (SBEB), and Local Gowvent
Education Authority (LGEA). Penalties are spedifidor
defaulting parents.
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3.5.2 L aws on Secondary Education and Universal Basic
Education (UBE)

The following are the relevant laws.

(@) Decree No. 4 of 1986@vas promulgated oRederal Government
Colleges The law constituted governing councils to mantmge
colleges.

(b) Decree No. 27 of 197®&as promulgated to regulate the operation
of the West African Examinations Council in Nigeria The
Council conducts examinations for secondary schezlers and
is responsible for their certification. It alson ithe past,
conducted entrance examinations into federal gowem
colleges.

(c) National Examinations Council (NECO) Act of 200lwas
passed by the National Assembly as a parallel h@dWAEC for
conducting examinations for secondary school legvend for
the certification of successful candidates. NEC@s ha
Governing Board, and its functions include: conthgrt
examinations into Federal Government Colleges dhdrallied
institutions, the Suleja Academy and the develogmand
administration of Aptitude Tests. NECO replaced Mational
Board for Educational MeasurementNBEM), which was
established bpecree No. 69 of 1993

(d)  Universal Basic Education Act of 2004The National Assembly
and the Presidency haggled over differences onBitlisor over
two years until it was passed into law in 2004. ctba One
makes it obligatory for all governments in Niget@ provide
free, compulsory and universal basic educatioref@ry child of
primary and junior secondary school age, all atlitkrates, and
persons with special education needs. There isatomal
Council on UBE, State Basic Education Board (SBE&)d
Local Government Education Authority (LGEA). Pdied are
specified for defaulting parents.

(e) Decree No. 70 of 199@stablished thé&lational Business and
Technical Examinations Board (NABTEB) to conduct
examination in business and technical subjecthak a Post
Examination Investigation Committee.
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3.5.3 Lawson Higher Education

Many laws, most of them in the form of decrees ehla@en promulgated
on different aspects of higher education in Nigeridhe laws will be

identified here and learners are advised to getersant with the details
of each law. Decrees on higher education of th&0’E9 such as those
on the NUC, NBTE, ITF, NTI, JAMB and NYSC (have eddy been

presented above under the section on Post-Civil B¢arcation Laws,

and so will not be repeated in this section).

1.

2.

© o~

10.

11.

12.

13.

14.

National Universities Commission (Amendment) Decride. 49
of 1948

Universities (Miscellaneous Provisions) Decree Nd. of 1993
on the appointment of Principal Officers and thereenent and
pensions of Professors

Federal Colleges of Education Decree No. 4 of 1986

Federal Universities of Technology Decree No. 131886
Federal Universities of Technology (Miscellaneousdvisions)
Decree No. 37 of 1990

Decree No. 3 of 198@stablished th&lational Commission for
Colleges of Education (NCCE)

Decree No. 12 of 1998mended th&lCCE Decree of 1989
Federal Polytechnicavere established Hyecree No. 33 of 1979
Joint Admissions and Matriculation Board (JAMB)was
established ir1978 by Decree No..2The Decree was amended
by Decree No. 33 of 198%nd again amended IDecree No. 4
of 1993to includePolytechnicsandColleges of Education The
NCCE s asking for its own separalaMB

The National Open University Act of 1983approved the
establishment of thBational Open Universityand the powers of
its Governing Council and Senate

Decree No. 19 of 198«vas on theAbolition and Prohibition of
all Private Universities in Nigeria

Decree No. 16 of 198%as onEducation National Minimum
Standards and Establishment of InstitutionsDecree No. 9 of
1993amended th&985 Decreeand prescribed conditions for the
establishment of private Universities and henceeatifely
nullified Decree No. 19 of 1984

Decree No. 26 of 198&roscribed and Prohibited ASUU
(Academic Staff Union of Universitiesfrom participation in
trade union activities. Decree No. 36 of 1990 (Revocation of
Prohibition Decree)revoked the proscription order on ASUU
Decree No. 47 of 198%as onStudent Union Activities The
purpose was to regulate membership and funding wiorJ
activities
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15. Decree No. 40 of 198@stablished th&lational Mathematical
Centre (NMC)

16. Decree No. 53 of 1988stablished thBligerian Educational and
Research Centre (NERC)

17. Decree No. 33 of 1992established theNigerian French
Language Villageat Badagry In the same year, thgigerian
Indigenous Languages Villageand the Nigerian Arabic
Language Villagewere established Hyecrees

18. Decree No. 12 of 1988stablished th8tudents’ Loans Board

19. Decree No. 26 of 198é&stablished thBlational Library Board

20. Decree (now Act) No. 31 of 199%reated theTeachers
Registration Council of Nigeria (TRCN) The purpose was to
ensure full professionalisation of teaching in Nige by
regulating the training, qualification, certificai, registration
and membership of the teaching profession.

SELF-ASSESSMENT EXERCISE 5

Mention at least three (3) laws on the various Ikew¢ the educational
system.

3.6 Lawson Other Education Related M atters

In this section, some education laws with crossiogiramifications are
listed. They include: the Education Tax Fund laVviscellaneous
Offences law, which targets offences like cultismd aexamination
malpractices. Others are the law on teaching asaential service, the
copyright law, and the law on the removal of pubbifficers from

service.

(@) Education Tax Fund Decree No. 7 of 1998as intended to get
companies and corporations to participate compilysar the
financing of education. The decree compelled congsato
contribute 2% of their assessable pre-tax profit stqpport
educational development. The fund generated fioenBETF is
allocated to Higher Education (50%), Primary Edioca{40%),
and Secondary Education (10%).

(b) Decree No. 30 of 1993roclaimed Teaching an “Essential
Service.” This was intended to exclude teachers from
participation in any strike action as a means tifisg disputes or
airing their grievances.

(c) Decree No. 17 of 1984was on “Public Officers Special
Provisions.” It is now Act CAP 381 Laws of the Federation
199Q The law provides for the dismissal or retiremehta
public officer, for reasons of reorganisation, d&oQ
productivity, inefficiency, corruption or poor gemaé conduct.
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The law is considered by many to be very obnoxioesause of
its draconian and leviathan nature.

(d) Decree No. 33 of 199%as onExamination Malpractices The
law defines what constitutes an examination matmacand
stipulates stiff penalties for different persongalved in various
aspects of malpractices before, during and aftam@xations.

(e) Decree No. 47 of 1988 on Copyright The law defined and
specified works eligible for copyright and the geal nature of
copyright and criminal liability. In the field aéducation, this
includes intellectual property. Only Federal HiGourts have
jurisdiction for the trial of offences and dispsiteinder this
decree.

You will recall that in Unit 2, we discussed educaal Parastatals,
Boards and Commissions, and the laws establisiiiamtin a tabular
form. Let us go back and glance at them again.

SELF-ASSESSMENT EXERCISE 6

List and discuss some of the laws on other edutaglated matters that
you know.

40 CONCLUSION

For an education system that is only about 160syeklt, there appears
to be too many education laws of various descmgtio Commissions,
agencies, boards, councils and institutions haven bestablished
apparently in order to ensure efficiency and eifectess in the
management of education. However, the frequendi which the

education laws are decreed or enacted and oftemdedeleaves the
impression of unsynchronized laws made in a huroy meet

expediencies and exigencies rather than purposetidulated and well-
formulated laws with adequate arrangements for thglementation or
enforcement.

Overlaps, controversies and sudden revocation andgdnment have, at

times, characterised our education’s law makingresf especially
during the military regimes
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5.0 SUMMARY

In this unit, an attempt has been made to preseporitant laws that
were made to enhance law, order and efficienchénarganisation and
administration of the education system in Nigeria.

The analysis started with the ordinances and coflese colonial era
through the decrees and edicts of the many militaggmes and ended
with Acts of the present democratic government.e Tmited Nations

Declaration of Human Rights, the 1999 Federal Gtuigtn and the

Compulsory Free Universal Basic Education Act 20&x basic

framework for the education laws.

6.0 TUTOR-MARKED ASSIGNMENT

I What are the educational objectives of Nigegacantained in the
1999 Constitution of the Federal Republic of Nigeri

. The 1999 Constitution prescribed the devolutodrpower among
the three-tiers of government with respect to thaking of
education laws and the establishment of educatimsétutions.
Discuss.
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INTRODUCTION

The constitution has guaranteed fundamental rifgintthe citizens. It is
therefore, necessary that education officials asachers constantly
examine their actions and inactions in the lighttte#se rights so that
they do not infringe on or violate them.

95



EDA 854 LEGAL ASPEGJF EDUCATIONAL ADMINISTRATION

Our interest in these Fundamental Rights stems thafact that they
determine the constitutionality or legality of akhws, rules and
regulations which government and educational aittesrmay produce
from time to time in the organisation and admimstn of the school
system.

The constitution is supreme and its provision shalle binding force on
all authorities and persons throughout the Fedgealublic of Nigeria.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. list the Fundamental Rights as listed in the 1988dtution

o state the conditions under which the Rights maglirelged

. enumerate the Rights of Children as declared by 1889
General Assembly of the United Nations Organisatio

. cite some case laws on Fundamental Rights in theatdnal
sector.

3.0 MAIN CONTENT

3.1 Fundamental Rights and Education Law

Education is a legal right of every child. As faack as 29 November,
1959, the General Assembly of the United Nationga@isation adopted
the following declarations of the Rights of Childreamong others:

The right to special care if handicapped

The right to free education

The right to learn to be a useful member of theetpc

The right to develop his abilities

The right to enjoy full opportunity for play andcreation (Ukeje,
1993).

These rights were endorsed by Nigeria in 1990. réfbee, the 1999
Constitution of the Federal Republic of Nigeria llpeut the rights of
every Nigerian.
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The following sections: 33 — 44 of the 1999 Consiin embrace the
principal rights of the citizens that are repeatedferred to in many of
the education law cases. The Fundamental Riglogided for in the

1999 Constitution in Chapter IV are:

Section 33  Right to life

Section 34  Right to dignity of human person

Section 35 Right to personal liberty

Section 36  Right to fair hearing

Section 37  Right to private and family life

Section 38 Right to freedom of thought, conscieamue religion
Section 39 Right to freedom of expression and tkep
Section 40 Right to peaceful assembly and assoniati
Section 41  Right to freedom of movement

Section 42  Right to freedom from discrimination

Section 43  Right to acquire and own immoveable @riypanywhere

in Nigeria
Section 44  Compulsory acquisition of property
In its relationship with the pupils/students and #taff (academic and
non-academic), the school and other educationabksttments should
recognise and respect these fundamental humas.right

Peretomode (1992) pointed out that these Rightxarebsolute. He
went further to say that the fears of the minogtgups and the need to
allay their fears is one of the reasons for incigdihe fundamental
rights in the Constitution.

What follows is a discussion of these rights areldbnditions that may
justify any restriction, deprivation or withdrawall these rights.

SELF-ASSESSMENT EXERCISE 1

Enumerate the declarations made by the Generalnftdgeof the
United Nations Organisation in November, 1959 a&s rilghts of the
children which have guided the Constitution of Bexleral Republic of
Nigeria.
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Right to Life and Dignity of Human Persons

Section 33 Right to Life

1.

Every person has a right to life, and no one db@bieprived
intentionally of his life, save in the executiohsentence of a
court in respect of a criminal offence of whiah tas been found
guilty in Nigeria.

A person shall not be regarded as having beenvaepof his life
in contravention of this section, if he dies agssult of the use, to
such extent and in such circumstances as areitfery law, of
such force as is reasonably necessary.

(@)
(b)
(c)

For the defence of any person from unlawful viokerc
for the defence of property

In order to effect a lawful arrest, or to prevem escape
of a person lawfully detained or

For the purpose of suppressing a riot, insurrectoon
mutiny, provided that a judicial inquiry to determa the
cause of the death of such a person shall be viighin
one month.

Section 34 Right to Dignity of Human Persons

1.

98

Every individual is entitled to respect for tlggnity of his
person, and accordingly:

(@)

(b)
(€)

No person shall be subjected to any form of tortur¢o
inhuman or degrading treatment

No person shall be held in slavery or servitude and

No person shall be required to perform forced or
compulsory labour.

For the purposes of sub-section (1)(c) of Hastion, “forced or
compulsory labour” does not include:

(@)
(b)

Any labour required in consequence of the sentence
order of a court

Any labour required of members of the Armed Foroks
the Federation, the Nigeria Police Force or other
government security services established by law in
pursuance of their duties as such or, in the cade
persons who have conscientious objections to icgerin

the Armed Forces of the federation, any laboujuired
instead of such service
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(€)

(d)

MODULE 2

Any labour required which is reasonably necessarthe
event of any emergency or calamity threateniegite or
well-being  of the community or

Any labour or service that forms part of:

0] Normal communal or other civil okdijons for the
well-being of the community

(i) Such compulsory national service time Armed
Forces of the federation as may be prescribed by an
Act of the National Assembly

(i) Compulsory national service whiébrms part of
the education and training of citizens of Niger&a a
may be prescribed by an Act of the National
Assembly.

SELF-ASSESSMENT EXERCISE 2

Discuss the Right to life and dignity of human jpergas enshrined
in the Constitution.

3.3

Right to Personal Liberty and Fair Hearing

Section 35 Right to Personal Liberty

1.

Every person shall be entitled to his personalriibend no
person shall be deprived of such liberty savehia fiollowing
cases and in accordance with a procedure pernfiytdaiv:

(@)
(b)

(€)

(d)
(e)

(f)

In execution of the sentence or order of a courespect

of a criminal offence of which he has been foundtyg

By reason of his failure to comply with the ordélacacourt
orin order to secure the fulfillment of any galtion
imposed upon him by law

For the purpose of bringing him before a court le t
execution of the order of a court or upon reastnab
suspicion of his having committed a criminal offencor

to such extent as may be reasonably necessareverr
his committing a criminal offence

In the case of a person who has not attained teeob 8
years, for the purpose of his education or welfar

In the case of persons suffering from infectious or
contagious disease, persons of unsound mind, MErso
addicted to drugs or alcohol or vagrants, forghgose of
their care or the protection of the community or

For the purpose of preventing the unlawful entryaal
person into Nigeria or of effecting the expulsion,
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extradition or other lawful removal from Nigera any
person or the taking of proceedings relating tioere

Provided that a person who is charged with anmno#eand
who has been detained in lawful custody awaitia)
shall not continue to be kept in such detention &o
period longer than the maximum period of
imprisonment prescribed for the offence

2. Any person who is arrested or detained shall h&aeeright to
remain silent or avoid answering any question |uafter
consultation with a legal practitioner or any otiperson of his
own choice.

3. Any person who is arrested or detained shall berimnéd in
writing within 24 hours; (and in a language thatunderstands)
of the facts and grounds for his arrest and dietent

4. Any person who is arrested or detained in accomavith sub-
section (1c) of this section, shall be broughbbefa court of law
within a reasonable time, and if he is not triathim a period of:

(@) 2 months from the date of his arrest of detentiorihie
case of a person who is in custody or is not ledtito
bail, or

(b) 3 months from the date of his arrest or detentiorihe
case of a person who has been released on bail, he
shall (without prejudice  to any further proceagdirthat
may be brought against him) be released either
unconditionally or wupon such conditions as are
reasonably necessary to ensure that he appedrafat a
later date

5. In sub-section (4) of this section, the expressmreasonable
time” means:

(@) In the case of an arrest or detention in any plabere
there is a court of competent jurisdiction withan
radius of 40 kilometres, a period of one day and

(b) In any other case, a period of 2 days or such llopgegod
asin the circumstances may be considered bydbet
to be reasonable

6. Any person who is unlawfully arrested or detainddills be
entitled to compensation and public apology frowa appropriate
authority or person; and in this sub-section, “ygpropriate
authority or person” means an authority or perspecified by
law
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Section 36 Right to Fair Hearing

1.

In the determination of his civil rights and iglltions, including
any question or determination by or against anyegument or
authority, a person shall be entitled to fair hearwithin a
reasonable time by a court or a tribunal estabtishy law and
constituted in such manner as to secure its inubgee and
impartiality

Without prejudice to the foregoing provisionstbis section, a
law shall not be invalidated by reason only thatonfers on any
government or authority power to determine questiarising
from the administration of a law that affects oaymaffect the
civil rights and obligations of any person, if Bue law:

(@) Provides an opportunity for the person whose rigind
obligations may be affected to make representsatiorthe
administering authority before that authority makée
decision affecting that person

(b) Contains no provision making the determination loé t
administering authority final and conclusive

The proceedings of a court or the proceedingsngf tabunal
relating to the matters mention in subsectiondfl}his section
(including the announcement of the decisions @f tourts or
tribunal) shall be held in public.

Whenever any person is charged with a criminarofé, he
shall, unless the charge is withdrawn, be entittea fair hearing
within a reasonable time by a court or tribunal.

Every person who is charged with a criminal offerstall be
presumed to be innocent until he is proved gulsovided that
nothing in this section shall invalidate any law t@ason only
that the law imposes upon any such person the bwtiproving
particular facts.

Every person who is charged with a criminal ofeesball be
entitled to:

. be informed promptly, in the language that he usideids
and in detail, of the nature of the offence

) be given adequate time and facilities for the praj@n of
his defence

. defend himself in person or with a legal practi@oof his
own choice
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10.

11.

12.

102

o examine in person or with the aid of his legal pteaner
the witnesses to testify on his behalf before tbertcon
the same conditions as those applying to the wsages
called by the prosecution, and

. have without payment the assistance of an intexprehe
cannot understand the language used at the tridheof
offence

When any person is tried for any criminal offenites court shall
keep a record of the proceedings and the acqusesdhn or any
person authorised by him in that behalf shalebgtled to obtain
copies of the judgement in the case within 7 ddybhe
conclusion of the case

No person shall be held to be guilty of a crimiofiénce on
account of any act or omission that did nothatttme it took
place, constitute such an offence, and no peshhy be imposed
for any criminal offence heavier than the penattyorce at the
time the offence was committed

No person who shows that he has been tried byaumny of
competent jurisdiction for a criminal offencether convicted or
acquitted, shall again be tried for that offemcefor a criminal
offence having the same ingredients as that offesave upon
the order of a superior court.

No person who shows that he has been pardonea ¢ominal
offence shall again be tried for that offence.

No person who is tried for a criminal offence @ compelled
to give evidence at the trial.

Subject as otherwise provided by this Constityteoperson shall
not be convicted of a criminal offence unlesg tféence is
defined and the penalty therefore is prescrilmed written law;
and in this subsection a written law refers taAahof the
National Assembly or a law of a State, any subsydegislation
or instrument under the provisions of a law.
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SELF-ASSESSMENT EXERCISE 3

State and explain the constitutional provisiongvaht to the right to
personal liberty and fair hearing.

3.2 Rightto Private and Family Life
Section 37 Right to Private and Family Life

The privacy of citizens, their homes, correspondentelephone
conversation and telegraphic communications iskhyegearanteed and
protected.

3.3 Right to Freedom of Thought, Conscience, Religious,
Expression and the Press

Section 38 Right to Freedom of Thought, Conscien@nd Religion

1. Every person shall be entitled to freedom olijid, conscience
and religion, including freedom to change religmrbelief, and
freedom (either alone or in community with othensd in public
or in private) to manifest and propagate owns i@higr belief in
worship, teaching, practice and observance

2. No person attending any place of education dfeltequired to
receive religious instruction or take part in tead any religious
ceremony or observance if such instruction, cergmar
observance related to a religion either than his,@r a religion
not approved by his parents or guardian

3. No religious community or denomination shallgsevented from
providing religious instruction for people or séuds of that
community or denomination in any place of educatimaintained
wholly by that community or denomination

4. Nothing in this section shall entitle any persortake part in the
activity or be a member of a secret society.

Two decided cases in the United States of Ameriag be applicable in
the Nigerian context. In West Virginia State Boarfd Education v.

Barnette (1943), the Supreme Court of the UnitedteSt held that
required participation in flat salute (and recttatof National Pledge) is
unconstitutional. In  School District of Abington Waship,

Pennsylvania v. Schempp (1963), the Supreme Caid that Bible

reading at the beginning of each day in public sth@onflicts with

freedom of religion. (Peretomode, 1992)
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Section 39 Right to Freedom of Expression and ther€ss

1. Every person shall be entitled to freedom ofreggion, including
freedom to hold opinion and to receive and impdeias and
information without interference

2. Every person shall be entitled to own, estabdistl operate any
medium for the dissemination of information, ideasl opinions
Provided that no person, other than the governnwnthe
federation or of a state or any other person diykauthorised by
the president, shall own, establish or operateslavision or
wireless broadcasting station for any purpose sdeter.

3. Nothing in this section shall invalidate any It#vat is reasonably
justifiable in a democratic society:

(@) For the purpose of preventing the disclosure of
information received in confidence, maintaininget
authority and independence of courts or regulating
telephone, wireless broadcasting, television ohe t
exhibition of cinematograph films or

(b)  Imposing restrictions upon person holding officel@emnthe
government of the federation or of a state or eallo

government, members of the Armed Forces of the

federation or members of the Nigeria Police Foure

other government Security Services established by

law.

In Attorney-General Imo State v. Dr. Basil Nnanneabgbu (1988), the
Supreme Court of the Federal Republic of Nigeria tigat every citizen
has the fundamental right, by virtue of sectiono3@hapter 1V of the
1979 constitution, to own, establish and operatg medium for the
dissemination of information, ideas and opinionduding the right to
own, establish and operate any school or instiutior imparting

information, ideas and opinions.

The Private Technical University and the SchodBasic Studies which
Dr. Ukaegbu established at Imerienwe in Imo Stageewleclared legal
under the constitution. However, the promulgatbmbecree No. 19 of
1984 which abolished existing private universiteesd prohibited the
establishment of new ones witnessed the demiserighte higher
education.

Similarly, in Archbishop Anthony Olubunmi Okogie cdaré others V.
The Attorney-General of Lagos State (1981) the FRdd€ourt of
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Appeal (Lagos Division) held that a circular letebmted 28 March,
1980, by which the Lagos State Government purpddedbolish private
primary education in the state was unconstitutionbe Court held that
the letter contravened Section 36 — the Freedopxpfession, freedom
to hold opinions and to receive and impart ideashened in the 1979
constitution.

In the United States, in Pierce v. Society of $sstd the Holy Names of
Jesus and Mary (1925), the Supreme Court of theed@tates similarly
held that the compulsory education law requiringchlldren to attend
public school (which was similarly the intentionta® 26" March, 1980
Lagos State Government circular purported to abqgbisvate primary
education in that state) violated due process elafithe constitution.

SELF-ASSESSMENT EXERCISE 4

What do you understand by the Rights to FreedomTlebught,
Conscience, Religion Expression and the Press?

3.4 Right to Peaceful Assembly, Association and Movemen
Section 40 Right to Peaceful Assembly and Associaiti

Every person shall be entitled to assemble freely associate with
other persons, and in particular he may form oomglto any political
party; trade union or any other association for phmetection of his
interest:

Provided that the provisions of this section shall derogate from the
powers conferred by this constitution on the Indejemnt National
Electoral Commission with respect to political pestto which that
Commission does not accord recognition

Section 41 Right to Freedom of Movement

1. Every citizen of Nigeria is entitled to move dhg throughout
Nigeria and to reside in any part thereof, anditiven of Nigeria
shall be expelled from Nigeria or refused entrgréto or exit
there from

2. Nothing in sub-section (1) of this section slaalidate any law
that is reasonably justifiable in a democraticietyc
(@) Imposing restrictions on the residence or moveréany
person who has committed or is reasonably suspédote
have committed a criminal offence in order toverd
him from leaving Nigeria
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Providing for the removal of any person from Nigeto
any other country to:

0] be tried outside Nigeria for any criminal offsn
or

(i)  undergo imprisonment outside Nigeria in
execution of the sentence of a court of law in
respect of a criminal offence of which he has
been found guilty. Provided that there is a
reciprocal agreement between Nigeria and such
other country in relation to such matter.

SELF-ASSESSMENT EXERCISE 5

List and explain the Right to peaceful assemblysoestion and
movement as constitutional provisions of the feder@onstitution.

3.5 Rightto Freedom from Discrimination

Section 42 Right to Freedom from Discrimination

1.
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A citizen of Nigeria of a particular communigthnic group, and
place of origin, circumstance of birth, sex, reigior political
opinion shall not, by reason only that he is sugefson-

(a)

(b)

be subjected either expressly by, or in the prakttic
application of, any law in force in Nigeria or any
executive or administrative action of the goveenin to
disabilities or restrictions to which citizens Mfgeria of
other communities, ethnic groups, places of origin
circumstances of birth, sex, religions or politica
opinions are not made subject or

be accorded either expressly by, or in the prdctica
application of, any law in force in Nigeria or asych
executive or administrative action any privileger o
advantage that is not accorded to citizens of Nager of
other communities, ethnic groups, places of origin
circumstance of birth, sex, religions or  politioginions

No citizen of Nigeria shall be subjected to atgability or
deprivation merely by reason of the circumstarofdss birth

Nothing in subsection (1) of this section shaalidate any law
by reason only that the law imposes restrictionth wespect to
the appointment of any person to any office urnderstate or as a
member of the Armed Forces of the Federation nreanber of
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the Nigeria Police Force or to an office in thevase of a body
corporate established directly by any law in farcéligeria.

The United States District Court, District of Maslsasetts, in the case
of Bray v. Lee (1972), held that admission stanslashd quotas
favouring male and different standards to evaleatmination results to
determine the admissibility of boys and girls tee tBoston Latin

Schools constituted a violation of the Equal Pricvexc Clause of the
Fourteenth Amendment which prohibited prejudiciabdrities between
all citizens, including women or girls. He fourttht of the records of
the case (girls were required to score 133 powltsle boys 120 out of
200 points in order to gain admission), female eiisl seeking

admission to Boston Latin School have been illggaliscriminated

against solely because of their sex and that dmscation has denied
them a place at the Latin School. The court tloeeefpermanently
enjoined the school district from thereafter usindifferent standard to
determine the admissibility of boys and girls, amds affirmatively

ordered to use the same standard for admissionys &nd girls to any
school operated by the city of Boston, including tBoston Latin

School.

This case is particularly of interest to us in Nigebecause the issue of
differential score involved is similar to the priaetof differential score
for candidates seeking admission to Nigerian Umsities or Federal
(unity) Secondary Schools under the quota systeadpofission. By the
guota system, candidates from states classifiede@scationally
advanced are required to obtain higher scores (@me® up to 100
points and more) than those regarded as educdyiaisadvantaged or
backward states). The 14th Amendment Clause of Aheerican
Constitution under which the Bray v. Lee’s case wWasided is similar
to our human right provision of Section 41 of th@82 Federal
Republican  Constitution which provides for freedorfrom
discrimination on the basis of ethnic group, placestate of origin,
circumstances of birth, sex, religion and freedaomf “subjection to
any law or executive or administrative action ofvgmment to
disabilities or restrictions to which citizens ofigdria of other
communities, ethnic groups, places or state ofirrigex ... are not
subject”, (Section 11 (b) ).

In the light of the above provisions in the Nigerieonstitution, is the
policy of the quota system of admission with diffietial JAMB score
(on the basis of state) into Nigerian universiteasd other federal
colleges and institutions discriminatory (illegady not? The quota
system was challenged in Badejo v. Federal MinistftyEducation
(1989). To enable you answer the question raisedl lzefore we
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examine in detail the Badejo case, let us turié¢odnited States for two
other related cases cited by Peretomode, (1992).

In Berkelman v. San Francisco Unified School Di$tr{1974), the

United States 9th Circuit court held that “highdnmassion standards for
female than for male applicants for admission tgublic college,

preparatory high school, violates the Equal PraiadClause.”

In another related and celebrated case, RegenteeofJniversity of

California v. Bakke (1978), the California Supre@eurt held that

special admissions programme or quota for “disathged” students
conflicts with the right to freedom from discrimirean and the right to

equality of rights and opportunities before the.lalihe facts of the case
were that Allan Paul Bakke, a thirty-two-year oltite male, applied to
the Medical School of the University of Califorrea Davis. For two

straight years, 1973 and 1974, he was rejectedubectlC — Davis

operated a special admission programme to faelaalarger enrolment
of “disadvantaged” (mostly black) students. Sirted the hundred

entering slots were reserved for students applyinder the Special
Admissions Programme. The mean score of studetsttad under

this programme were forty-sixth percentile on vétbats and the thirty-
fifth on science tests. Bakke’s scores on the stasts were at the
ninety sixth percentile on the verbal test andatrtinety-seventh on the
science tests. After receiving his rejection leftem Davis in 1974,

Bakke decided to sue UC — Davis claiming that ihidd him equal

protection of the law by discriminating against Hoecause of his race.
The Supreme Court ordered Bakke admitted, holdivg the Davis

Special Admissions Programme did discriminate ajdim because of
race. The court said:

. It is evident that the Davis Special AdmissionsgPamnme tells
applicants who are not Negro, Asian, or “Chicadudttthey are
totally excluded from a specific percentage of Heats in an
entering class., the fatal flaw in the petitionepseferential
programme is its disregard of individual rightsgamranteed by
the 14th Amendment of the Constitution.

This case has become so famous in the United Stiad¢st is often
referred to as the “reversed” discrimination caskhe Badejo v. the
Federal Ministry of Education (1989) case in Nigayn the basis of the
guota system of admission into the Unity Schoolhecountry belongs
to the category of the cases reviewed above. lllb&ipresented fully at
the end of this unit.
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SELF-ASSESSMENT EXERCISE 6

What does the Constitution say about the Right tee@om from
Discrimination?

3.5.1 Right to Acquire and Own Immovable Property
Anywhere in Nigeria

Subject to the provisions of this Constitution, mveitizen of Nigeria
shall have the right to acquire and own immovalbtgerty anywhere in
Nigeria.

3.5.2 Compulsory Acquisition of Property and Selected Cas
Laws

Section 44 Compulsory Acquisition of Property

1. No movable property or any interest in an immovgieperty
shall be taken possession of compulsorily andiglot rover or
interest in any such property shall be acquireshgudsorily in
any part of Nigeria, except in the manner andth& purposes
prescribed by a law that, among other things:

(@) requires the prompt payment of compensatienetiirom
and

(b)  gives to any person claiming such compensatiaght of
access for the determination of his interestim piroperty
and the amount of compensation to a court ofdaw
tribunal or body having jurisdiction in that paftNigeria.

2. Nothing in sub-section (1) of this section shall dmnstrued as
affecting any general law:

a. for the imposition or enforcement of any tax, rateluty

b. for the imposition of penalties or forfeitures the breach
of any law, whether under civil process or aft@nviction
for an offence

C. relating to leases, tenancies, mortgages, chahijés,of
sale or any other rights or obligations arisingt @i
contracts

d. relating to the vesting and administration of thieperty

of persons, adjudged or otherwise declared bankruw
insolvent, of persons of unsound mind or deceased
persons,, and of corporate or unincorporatedesoidi the
course of being wound up

e. relating to the execution of judgements or ordecairts
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f. providing for the taking of possession of propehgt is in
a dangerous state or is injurious to the healtihwhan
beings, plants or animals

g. relating to enemy property

h. relating to trusts and trustees

i relating to limitation of actions

j relating to property vested in bodies, corporatealtly
established by any law in force in Nigeria

K. relating to the temporary taking of possessionropprty
for the purpose of any examination, investigation
enquiry

l. providing for the carrying out of work on land fthe
purpose of soil conservation, or

m.  subject to prompt payment of compensation for dantag
buildings, economic trees or crops, providing fomy
authority or person to enter survey or dig amgd]eor to
lay, install or erect poles, cables, wires, pimesother
conductors or structures on any land, in order
provide or maintain the supply or distribution ehergy,
fuel, water, sewage, telecommunication servicestber
public facilities or public utilities.

Notwithstanding the foregoing provisions of thisctsen, the
entire property in and control of all minerals,netal oils and
natural gas in, under or upon any land in Nigerian, under or
upon the territorial waters and the Exclusive Exort Zone of
Nigeria shall vest in the Government of the Fetienaand shall
be managed in such manner as may be prescribu iNational
Assembly.

SELECTED CASES (Cited by Peretomode, 1992)
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In education law, a celebrated case against comiuls
acquisition of schools by state governments withadéquate
compensation was that of Chief Sam Warri Essi e [hid-
Western State (later Bendel State). By Edit Naf3973, all
schools in Mid-Western State and property relatesteto were
vested on the state government. The governmenpuasorily
took over all schools and equally by the provisiohghe edict,
the compensation payable to owners of schools wagpuatable
as provided in the edict. Opportunity was deniethosl
proprietors to go to court in the first instance determine
compensation payable. Chief Essi who was the mtoprof Essi
College (a secondary school) took the Attorney-@anef the
State to the High Court, Warri, which gave judgetriarfavour
of the plaintiff. The state government appealedh® Court of

to
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Appeal and lost. The Supreme Court also decidedctse in
favour of Chief Sam Warri Essi because the purpottansfer
and vesting of his school to the Mid-Western Statvernment
by virtue of Edict No. 5 of 1973 was contrary te ghrovisions of
the constitution. This provision is the right wiistates that “...
no interest in any immovable property shall be tagessession
of compulsorily ...without the payment of compensatiand
given any person claiming such compensation a mfldccess
for the determination...of the amount of compensation
Another landmark case that touches on almost &l hbman
rights provisions of the constitution is that byhAji J.A.
Adewale and 5 others v. Alhaji Lateef and other@8(). By a
circular dated 2B March, 1980 from the Ministry of Education,
Lagos State Government proposed the abolition obVafe
primary schools in the state with effect frothQeptember, 1980.
The plaintiffs went to the Lagos High Court claimithat the
circular infringes on the fundamental right of tpharents, the
teachers and children guaranteed under the FeReguiblic of
Nigeria, 1979, particularly Sections 13, 16, 18, 32, 38 and 40.
They therefore sought a motion declaring the cacals illegal
and unconstitutional and the proposed abolitiortage-over by
the Lagos State Government of private primary skshimoLagos
State or declaring the said schools illegal or msttutional and
invalid.

Among others, the Lagos High Court, in restrainthg Lagos State
Government and granting the reliefs sought by th@ieants, held that
if the proposal of the Lagos State Government akcated in the
circular was implemented; it would contravene thpplants’

fundamental rights under:

Section 32  The right to personal liberty

Section 36  The right to freedom of expression, thiedoress

Section 37  The right to peaceful assembly and &ttt

Section 38 The right to freedom of movement

Section 39  The right to freedom from discrimination grounds of

ethnic or communal belonging, sex, religion or il
opinion, and

Section40 The right to prevent compulsory acdgoisitof an

(a)

individual’'s  property without payment of due
compensation.

Enforcement of Fundamental Rights to Freedom of
Association, Freedom of Assembly etc.

111



EDA 854 LEGAL ASPEGJF EDUCATIONAL ADMINISTRATION

Constitutional Law — Abolition of Primary Schools with
Fundamental Rights

1.

2.
3.
4

No o

ARCHBISHOP ANTHONY OLUBUNMI OKOGIE (Trustee of
Roman Catholic Schools)
LADY AYODELE ALAKIJA
MRS. TITILOLA SHODEINDE
MRS. ADUKE MOORE (For Themselves and as repredees
of Corona Schools Trust Council)
CHIEF O. O. BALOGUN
DR. D. O. OLURIN
ALHAJA S. A. SOKIMU
(For themselves and on Behalf of other parentsguaaidians of
Children in Private Primary Schools in Lagos State)
V.
THE ATTORNEY-GENERAL OF LAGOS STATE

FACTS

By a circular letter dated #8Viarch, 1980, the Lagos State Government
purported to abolish private primary education e tState. The
plaintiffs challenged the circular as unconstitnib The case was
heard at Ikeja High Court by Hon. Justice Agore($881 INCLR page
218). The plaintiffs applied under Section 253he 1979 Constitution
for reference:

112

Whether or not the provision of educational senbgea private
citizen or organisation comes under the classe®aoinomic
activities outside the major sectors of the econdmywhich

every citizen of Nigeria is entitled to engage nmdavhose right
so to do the State is enjoined to protect withia theaning of
Section 16 (1) (c) of the Constitution of the FedidRepublic of
Nigeria.

By Section 18 (1) of the Constitution of the Fedl&apublic of

Nigeria the Government shall direct its policy toda ensuring
that there are equal and adequate educational topgars at all
levels. Is this not only an obligation placed be Government
of the State to provide equal and adequate educdtiacilities in

all areas within its jurisdiction, rather than peeting or
restricting other persons or organisations fronvigiag similar

or different educational facilities at their ownpexse?

Whether or not freedom to hold opinion and to reeeind impart
ideas is not tantamount to imparting knowledge, amither
such right does not come within those protecte&égtion 36 (1)
of the Constitution of the Federal Republic of Nige
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o If the reference in (3) is answered in the affinv@t whether
every person or organisation shall not be entittedown,
establish and operate any institution for the diseation of such
knowledge within the meaning of Section 36 (2) dfet
Constitution of the Federal Republic of Nigeria.

. If the reference in (4) is also answered in theratitive, whether
the requirement of obtaining the consent of the teSta
Commissioner provided for in Section 39 (1) (b}loé Education
Law Cap. 37 Laws of the Lagos State of Nigeria, 2195
additional conditions for the establishment of awnprivate
educational institution is unconstitutional andsash invalid.

) If in the light of the answer to the reference {d)(5) above,
whether the content of the Circular Letter datetl Rarch, 1980
has not threatened or are likely to infringe thedamental right
of a citizen of a State of freedom of expressiomp@scribed by
Section 36 of the Constitution of the Federal Réipudd Nigeria.

o If in the light of the answer to the reference6i) &dbove, whether
or not the plaintiffs are entitled to the reliefsught in their
originating summons.

HELD

1. The basic principle of interpretation and consiarctof any
legislation, be it a Constitution or any statugethe same:

(@) Constitution must therefore be interpreted and iaegdpl
liberally. A Constitution must always be constum
such a way that it protects what it sets out totgmt or
guides what it sets out to guide. By its veryunatand by
necessity a Constitutional document must be intéed
broadly in order not to defeat the clear intentmhits
framers.

(b) The words used in a Constitution are necessariheige
and recourse must be made not only to the paslbaotto
the present wherever necessary or desirable gr dodget
the true meaning and intent of the instrument.

2. No provisions of Chapter tan override or inhibit the provisions
of Chapter IV on Fundamental Rights. In particulao
legislation in implementing the provisions of Sentil6 and
Section 18 can override the provisions of the Fumetgtal Rights
enshrined in Chapter IV.

3. The establishing and running of primary and secondahools,
if undertaken by government is a social service ifoundertaken
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by a private citizen, could be an economic activityler Section
16 of the Constitution.

4. The educational objectives under Section 18 ofCGbastitution
are a directive to government and not to privatezems. The
government is enjoined to provide educational opputies free
of charge when practicable; and if by so doing ltisiness of
running schools becomes unprofitable, then it is fbe
proprietors to consider whether they should comtimith such
ventures or not.

5. It is not our system that a child or any citizen fioat matter is a
mere creature of the State. In our system, th&e Si@s no right
to interfere with the freedom or any other consitnal right of
the citizen save as allowed by the Constitutioelfits In our
system, there is mutual and co-existing relatignshiwhich the
State owns the citizen and the citizen also owasstate and each
must protect the interest of the other.

6. A school must be accepted as a medium for the rdissd¢ion of
knowledge, information and ideas.

7. The freedom of expression enshrined in the saidi®e86 is
intended to cover all persons and organisations nvag or may
not have any direct connection with the press.

8. Section 18 of the Constitution cannot, nor is temded in any
way to minimize or abrogate the enjoyment of thghtiof
freedom of expression guaranteed by Section 36 h&f t
Constitution.

9. Section 16 of the Constitution, which still supporfree
enterprise, andpso factoallows the plaintiffs, in this case to
carry on their chosen economic activity, namely the
establishment and operation of primary and secgnsienools —
cannot be impeached on the ground that Section r@8ides
separately for the educational objectives. If iBiso, then, the
rights of the plaintiffs to own and operate schoatsist be
protected from being abolished by the government.

10. Sections 16 and 18 are complementary to each othghile
Section 16 enjoins the State to participate intlal major and
other sectors of the economy, the citizen has 8paity been
allowed to participate; if not in the major sectatsfinitely in all
sectors of the economy which the National Assenitdg not
declared as major sectors of the economy.
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SELF-ASSESSMENT EXERCISE

With the aid of one or two selected case laws, wlbas the constitution
say about compulsory acquisition of property?

4.0 CONCLUSION

Since the Constitution of the country is supremeltoother laws, it
means that it will continue to guide our activities the education
industry. Ignorance of its existence or contemasexcuse for teachers
and other education practitioners.

5.0 SUMMARY

Fundamental Rights are also referred to as BiRights or Civil Rights
or sometimes, as Civil Liberties. They are legatl aonstitutional
protections of individuals against government. Thed cases have
shown that the infringement of the fundamental tsgim the school
system are being resisted and frowned at by thegsou

6.0 TUTOR-MARKED ASSIGNMENT

I List the fundamental rights contained in the 1998ddtal
Constitution of Nigeria.

. Relate the rights to education by citing any reféw@ase and its
facts (6mks).

7.0 REFERENCES/FURTHER READING

Federal Republic of Nigeria (1999Constitution of the Federal
Republic of Nigeria, AbujaFederal Government Press.

Federal Republic of Nigeria (1989The 1989 Federal Republic of
Nigeria ConstitutionLagos: AFEFA Press.

Nwagwu, N.A. (1987)Education and the Law in Nigeria: The Rights of
Teachers and Student®werri: KayBeeCee Suit No. B/272/09
(unreported) of ¥ June, 2009.

Ukeje, B.O. (1993). “The Child, the Law and the &alh In: Yoloye, E.
Ayotunde (ed.)Education and the Law in Nigerialbadan:
Claverianum Press Printers and Publishers (A Patidic of the
Nigerian Academy of Education).
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UNIT 2 FUNDAMENTAL RIGHTS OF STUDENTS AND
PUNISHMENT

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Fundamental Rights of Students and Punishments that
Tend to Violate these Rights in  Schools
3.1.1 Parental Rights and Obligations
3.2 Concepts of Corporal Punishment
3.2.1 Guiding Principles for Administering Punishtse
3.3 Types of Punishment
3.3.1 Corporal Punishment, Suspension, Detention,
Expulsion and Academic Rustication
3.3.2 Cited Case Laws
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

School children, like adults in the society, hanghts as provided for in
the Constitution. They also have other rights iojue of their status as
students, which non-school persons are not entiledStudents do not
forfeit their rights because they are in the sclemshpound. They have
a status before the law worthy of equal protectiorAs such

students/pupils can seek reliance on the Nigeriansttution for their

rights not to be subjected to any infringements umywarranted

punishment.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. mention the fundamental rights of students/pupils

o list those punishments in schools that violate &mental rights
of students/pupils

) enumerate the guiding principles for administepugishment

) list the different types of punishment in schools

) explain the different types of punishment.
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3.0 MAIN CONTENT
3.1 Fundamental Rights of Students and Punishmentthat
Tend to Violate these Rights in Schools

In Section 33 to Section 44 of Chapter IV of th&9 L onstitution of

the Federal Republic of Nigeria enshrined the fumelatal rights of the

citizens. Below is each of these rights relevargducation law and the
types of punishment and practices in schools #rat to violate them in
tabular form in Table 3.

Table 3

Fundamental Rights of Students:

Punishment and

Practices that Tend to Infringe upon these Rights

SIN

Fundamental
Rights

Punishments or Practices in Schools tha
Violate or Tend to Infringe on these Rights

Section 33: Right

to life

Corporal punishment or any other form
punishment that leads to the loss of student’s
or causes him permanent disfigurement.
Maintenance of attractive nuisance e.g. un
playground or dangerous

condition of premises that may cause deatl
serious injury to student etc.

Section 34: Right

to dignity of
human person

Excessive or unreasonable corporal punishmen
Shaving student’s hair or cutting student’s slar
fit in school assembly or classroom in the nam
grooming.

Making a student go partially naked before ot
students for wearing wrong dress.
Using excessive or derogatory or dirty language
a student in the presence of others that lowers
person before others or causes him emoti
disturbance.

Teacher's assault and battery (trespass) on
person of a student.

of
life

safe

2 0N
5 his
pnal

the

Section 35: Right

to personal
liberty

Barring a student from taking an examinat
which he has duly registered for.

Barring a student from graduation ceremonies g
satisfactory completion of studies.
Unreasonable detention of student after school
Refusal to issue or sign transfer certificate ia
form approved by the Ministry of Education tg
parent or guardian if all fees owed the school
been paid.

on

fter

th

a
had

Refusal to issue a leaving certificate to a pupil a

the request of his parent or guardian after ak
owed the school has been paid.

fee

Section 36: Right

Punishing a student (e.g., suspan expulsion
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N

to fair hearing

etc.) without giving him the oppority of
should be made known to him in advance.
(suspending or expelling) a student.
witnesses and to question his accusers or t

who must have testified against him.
Accusers taking part in the trial of students.

the incident that incriminated the student.

him to state his case.

defending himself against the charges wh

Not following laid down procedure in punishing

Appoint as a member of an investigating pane
staff who is a party to or have a special intenes

ch

Not giving opportunity to a student to call his

hose

a

—

Suspending or expelling or denying a student a
right without formally accusing him and allowing

Section 37: Right

to private and
family life

delivering them to the students.
Asking students to submit their private letter¢g
mailed to a class teacher unsealed, who reads
before mailing them, if nothing “bad” is containg
Unnecessary or arbitrary searches (of stu
boxes, lockers or even pockets) and seizures.

Reading the private mails/letters of students leefor

them
d.
dent

Section 38: Right

to freedom of
thought,
conscience

and religion

Not honouring parents/guardians request to a
their children/ wards attend only a particu
religious denominational service.

or morning assembly worship where the religi
observance related to a religion other than t
own.

Encouraging the formation of a particular religid
movement in a school.

and take part in the flat salute.

low
lar

Requiring students to take part in Sunday services

DUS
heir

us

Punishing students who refuse to recite the pledge

Section 39: Right

to freedom of
expression and th
press

ethe law.

Preventing students from expressing
opinions, in a peaceful manner or in protest lett
Limiting and censoring the contents or opiniong
students (which are not likely to cause a breac
the peace or constitute libel or immorality)
student’s newspaper.

Suspending a student for expressing his vi
about certain practices or aspects of the sc
administration.

Disallowing the formation of a press club or other
social or educative clubs that are not prohibited b

their

or
of
h of
n

B\WS
hool

Section 40: Right

to peaceful
assembly
associations

ancg

Barring students from forming or belonging
social clubs/societies of their choice in school.

demonstration or rally. Conduct disruptive

good order on campus is not protected.

Barring students from carrying out peaceful

of
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ub
e

Forcing membership of a certain social school ¢
on student (N.B. The right to associate also insql
the right not to associate).

9. | Section 41: Right Excessive or unreasonable use of detention or false

to freedom of imprisonment in a school room or office as a fagrm
movement of punishment.

10. | Section 42: Right Refusing to admit a qualified student to your
to freedom school on the basis of tribe, religion, political
from belief, state etc.
discrimination Subjecting a student to disabilities or restricsion

to which other students are not subjected.
Basing admissions on quota-system, particularly
admitting candidates with lower test scores and
leaving unadmitted those with higher scores on the
same test because of state of origin, sex , religio
etc.

Source: Peretomode, V. F (1992) Education Law Principlesses
and Materials on Schools. Owerri: International
Universities Press.

3.1.1 Parental Rights and Obligations

The parents who beget the children also have leggits and
responsibilities in respect to the education antbringing of their
children and wards. Education Laws of the variouateS of the
Federation make provisions for the right of parewtsue the public
school and/or any of its employees, for the violatof the rights of the
child. For instance, the Education Law (Cap 34)\éstern Nigeria
1954 stipulates that..:so far as compatible with the provision of
efficient instruction and training and the avoidanof unreasonable
public expenditure, every pupil shall be educateddcordance with the
wishes of the parent and in accordance with his, agaility and
aptitude’.

There are also relevant legal parental obligatiéias.instance, Section
372 of the Criminal Code Ordinance Cap. 42 of taevé of the Federal
Republic of Nigeria, Volume 2 states:

) Any person who being the parent, guardian or opieson
having the lawful care of charge of a child undes age of
twelve years, and having the ability to maintaictsa child,
willfully and with-out lawful or reasonable causeserts the
child and leaves it with-out means of supportsgusty of
misdemeanor, and is liable to imprisonment for pear.
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3.2 Concepts of Corporal Punishment

Corporal punishment entails physical chastisemén pupil. It is a
punitive response to student misbehaviour and déanan extensive
Biblical support. For instance in the Book of Pndee (22:15 and
23:12.14), it is written:

. Apply thine heart unto instruction and thine earshie words
of knowledge...foolishness is abound in the he&@ child;
but the rod of correction shall drive it far from
him....Withhold not correction from the child; fdryou beat
him with the rod, he shall not die. Thou shalttd@an with
the rod, and shalt deliver his soul from hell.

Today, the desirability and effectiveness of coabgrunishment have
been called to question. While some parents, teachad school
administrators support its use, others are strooglyosed to its use in
schools.

In his work, Practical Defence of Corporal Punishmer{l979),
Reinholz made the following points in support ofgoral punishment:

(1) Nothing else has worked, and something withremionpact is
needed

(2) Some students only respond to corporal purestimusually
because that is what they experience in the home

(3) Corporal punishment is effective because ikesastudents think
before committing the same offence

(4)  The use of physical punishment can be detetoenther students
who might violate a rule in the absence of suchgiunent.

On the other hand, Ratliff (1980) in his work detit Physical

Punishment must be abolished, gave the followiagaas for opposing

corporal punishment:

(1) Itis cruel and inhuman

(2)  “Unreasonable” corporal punishment is tooidifft to prove in
court, and many affected students and parents ddttler the
knowledge of court remedies or the resources teyauthem

(3) Corporal punishment holds considerable paaéfdr child abuse
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(4) The use of corporal punishment tends to beidigtatory, in that
it is used more often with younger children, boysl ahildren
from poor home

(5) There are more effective non-physical alteveatto correcting
student misbehaviour.

The debate on the desirability and effectivenegshgsical chastisement
of pupils continues unabated. Those countries prihg it (e.qg.
Sweden and other Scandinavian countries) constdas iconstituting
cruel and unusual punishment to students. Howedhese countries
which do not prohibit it (such as America) maingithat persons
imposing physical punishment could be sued forillighif they used
“unreasonable force” (Gorton, 1983).However, thertowill attempt to
establish “reasonableness” or “unreasonableness”ekgmining a
number of factors. These include:

(1) whether the punishment is in accordance with school
regulations and state or school board laws on acalp
punishment

(2)  whether the punishment is in proportion to the ¢k

(3) the abilty of the child to bear the punishment by
considering the age, sex, size, physical, memil a emotional
status of the child

(4) the purpose of the punishment — whether retributivdeterrent
or reformative, or whether to gratify teacherfmssion or rage
or desire to revenge an insult or assault, and

(5) the duration and type of instrument used for thenirga
(Nwagwu, 1987, p. 141).

In Nigeria, the administration of corporal punishmnhbas led to the loss
of lives and permanent injury or disfigurement opjs. The result of
such unreasonable, brutal and excessive corporakhpment has on
several occasions led to legal suits by parentguardians against the
teacher concerned and Schools Board or State Minegt Education.

Most State Ministries of Education in Nigeria halerefore responded
by restricting the category of staff who can adstei the cane. For
instance, the 1989 Imo State Education Edict (Misoeous

Provisions) states that:

. All punishment shall be reasonable, taking intocact the
age and sex of the offender and the nature of tfence.
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Corporal punishment shall be administered only bhg t
headmaster/principal or by a teacher authorisedhiny;
provided that excepting the headmaster/principal, nmale
teacher shall administer corporal punishment oremafe

pupil (p. 11).

The Rivers State Ministry of Education circulatdetof May, 1984 even
went further to dictate the maximum number of sté0k6) that may be
administered and the offences that may attract puoishment.

The dangers and fears associated with CorporalsRom@nt are very
real. For instance, a student in Army Childrentgmary School in
G.R.A. I, Port Harcourt, the Rivers State capitas flogged to death
by an army official who was requested to adminisker cane by the
teacher on a boy for alleged gambling in schoall€¢T0uly 1, 1987). In
an earlier incident in Calabar, the capital of GrBsver State, a teacher
at Duke Town Secondary School flogged a Form Onele3it, Grace
Okon Akpan, 12 years old, with a cane and she pe#ld and became
unconscious. She later died in hospital. Grace avaeng four other
students who were being punished for noise-makirgiass.

In another elated incident, captioned: TEACHER NAHB FOR

ALLEGEDLY BEATING PUPIL TO DEATH, National Concord
(Wednesday, April 20, 1989, p. 9) reported that Muke Madaki, a
Grade One headmaster in Zangon-Kataf district, Kachocal

Government Area, was arrested by the police andyedato court for
allegedly beating a primary school pupil to death.

The pupil, Miss Rebeccah Woje, aged 14, was a pyirfaur pupil at

the Local Education Department, Mabushikataf. phpil was accused
of stealing one naira from her home by a colleagliie master was
reported to the headmaster who discovered thagithactually stole the
money. He asked her to lie on a school bench tddgged and he
administered the beating.

The girl suffered from severe head injuries ancesgvcuts on her back
and buttocks as a result of serious caning recednoed the headmaster.
The girl complained to her parents two days labat she was yet to
recover from the punishment meted out to her by $ohool's
headmaster. Before arrangements were conclude#eder to hospital
which was about 35 kilometres away, the girl diddhe autopsy on her
revealed that she died from multiple injuries agseault of severe
beating.

Furthermore, in the case of Fadahunsi Kokori v. Alkhure and the
Benin Board of Education (1977), a student lost afiehis eyes
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consequent upon the corporal punishment admindtayehis teacher in
the classroom. The teacher was charged for adilily and negligence.
The teacher’s action contravened the fundamerght of the student —
the respect for the dignity of the human persoggedom from any form
of torture or inhuman or degrading treatment arertght to life. The
Benin High Court awarded the student N20, 000 asagges.

In another similar case, Elizabeth Aliri v. JohneBku, the plaintiff, a
primary school pupil, in the High Court of Imo $tdtolden at Owerri,
sued the defendant as well as the Director of Sshtmo State and the
Imo State Schools Management Board, claiming N4.@®D as special
damages for medical bills by her mother and N96).@D as general
damages for assault, battery and negligence wheshlted in the
permanent loss of the plaintiff's left eye. Thedeer John Ekeogu had
hit the left eye of little Aliri, an eleven yeardoprimary school pupil
with a cane causing her permanent injury in 198fe flogging of little
Aliri was even without justification.

The aforementioned are only very few of the numgroases of the
beastly and brutal actions and incidents of detithsoften accompany
caning. This is why the opponents of corporal pament would want
it banned.

3.2.1 Guiding Principles for Administering Punishments

It is important that in developing a policy on coral punishment, the
administration and the education agency shouldidensa number of
guiding principles. Gorton (1983, pp. 351-352) hdsentified the

following ten guidelines extracted from various docases and often
recommended by education authorities:

1. Corporal punishment should not be used at all exagen the
acts of misconduct are so antisocial in naturecosl®ocking to
the conscience that extreme punishment seems wealran

2. The particular offences that will result in corpgopanishment
should be specified. Also, the nature of the cappunishment
which will be permitted should be made explicit

3. Evidence that other non-physical methods were eselter in an
attempt to help improve his/her behaviour shouldréguired
before corporal punishment is employed

4. Corporal punishment should not be used in thosatsins where
physical restraint is more properly called for
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5. If possible, a neutral party, specifically idergdi should
administer the punishment rather than the persoa was in
conflict with the student

6. Corporal punishment should be administered onthépresence
of another or administrator (or parent) as witness,jndividual
who was not in conflict with the student

7. Exempt from receiving corporal punishment thoseletis who
have psychological or medical problems

8. Provide due process before administering the catpor
punishment, including informing the student of tiée that has
been broken, presenting the student with the ecelémdicating
that the student has violated the rule, and progidhe student
with an opportunity to challenge the allegation /andthe
evidence

9. Specify the kinds of documentation that will be uiegd for
administering corporal punishment, including thogems
specified in number (8) above

10. Forbid corporal punishment to be used on a comigiiasis for
those students whose behaviour does not improwr #fthas
initially been administered.

SELF-ASSESSMENT EXERCISE 1

What punishment and practices tend to infringe upese fundamental
rights in schools?

3.3 Types of Punishment

They include corporal punishment, suspension, detenexpulsion or
academic rustication.

3.3.1 Corporal Punishment, Suspension, Detention, Expulsn
and Academic Rustication

(1) Corporal Punishment

This has been discussed extensively in the unieud2.
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(2)  Suspension and Expulsion

Suspension and expulsion are two other punitivepaeses or
punishment alternatives utilised by school admiatsts in cases
involving extreme misbehaviours (assault or bajtepon a member of
staff or some other person on school ground, psgsesor sale of
narcotics or dangerous drugs on school premisesleatic dishonesty,
theft, damage to school property, (female) studmaoming pregnant,
etc. Suspensiomgenerally connotes a temporary exclusion of a stude
from school for a specified period of time (fromeoday to several
weeks), or until something is done by the studenths parent.
According to Ukeje (1993Buspensionmplies temporary exclusion
from school pending the correction of some defeatampletion of an
investigation. Suspension is not a very good aetic weak students.
Unless in cases of investigations other forms afighment may be
more effective for weak students.

Expulsionconnotes permanent separation — removing the dtdoen
school, on a more permanent basis (Gorton, 1983t&end Hamilton,
1976).

Most of Nigerian states have statutes related $pesusion or expulsion
and the procedure to be followed in arriving atttdacision. For
instance, in Rivers State, Principals/Headmastamssaspend offending
students for a maximum of two weeks, during whidlbareport of the

offence is made to the Ministry with recommendadiofor the

ratification of the action taken. Instruction tapel a student from
school must come from the State Ministry of Edwarati

Expulsionis a more serious form of punishment than suspensdibis a
more permanent exclusion, at times for one yearp@manently.
Therefore, conditions for expulsion must be sethm statutes either of
the State Education Board or the particular edanatiinstitution. In
case of expulsion the right to be heard must berokd because this
may violate the child’s right to be educated.

But it is to be noted that the right of the chill attend school is
predicated upon his submission to appropriate raiesregulations and
upon his presence not being detrimental to the Isofaealth, or
education and progress of the other pupils. Thikesaa hearing
necessary and imperative.

(3) Academic Punishment (Rustication)

Academic punishment may be given either for acadeveiakness or for
behavioural offences. For instance, academic pimbamay be a
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legitimate punishment designed to get a pupil raz®ythe importance
of his academic work. Again grades may be lowened course as a
result of some disciplinary problems rather than tbe basis of
academic performance.

In extreme cases, certificates may be withheldnofact cancelled or
withdrawn. However, such extreme cases must beredvby statutes.

The Education Law of Ogun State states as follawsespect of the
procedure to be adopted in the suspension andpoiisean of a student.

“The Principal shall .... have power of suspendingilsufor any cause

he considers adequate, provided that he immedigighgs reasons in

writing to the board of governors of the school waiall meet without

delay to discuss and take a final decision on sases. The Governors
may expel a student provided:

o The student is allowed to state his case in writiog the
governors

. The Ministry’s representative is given adequateiceotof a
meeting summoned for the purpose of discussingligepline of
a pupil

. A formal report of the governors’ decision, as eamed in the

minutes of the meeting is sent to the Ministry aluEation,
Abeokuta and to the Divisional Education Officetvaitit delay

. The student and his parents are informed in writofgthe
Governors’ decision and of their right to appeahiagt the
decision to the Ministry of Education, Abeokuta.”

School administrators and officials of the SchddiBnagement Boards
and those of the Ministry of Education should pestgery cautiously in
making a decision to suspend or expel a studen &eschool because
of the serious nature of the punishment. Thes@ébadust provide the
due process safeguards mandated by Section 35 f@idgur hearing) of
the 1989 Federal Republican Constitution.

A reasonable number of students’ disciplinary casegolving
suspension and expulsion have been decided agasokbol
authorities/Schools Board/Ministry of Education mot their merit but
on the ground that fair hearing was denied theestudr the action was
taken against the principle of natural justice (feu& Hamilton, 1976).

The questions that the courts will ask are: wassthdent given oral or
written notice of the specified charges or miscatdigainst him? Did

the student have sufficient opportunity to resptmthe charges? Was
he given the chance to examine or cross-examirsetimvitnesses? Was
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he given the opportunity to call his witnesses? s\i& side of the
matter impartially considered before a decisiornalseen to suspend or
expel him?

If the court found that the procedure followed he tentire decision-
making process to remove the student from schosl ned reasonable,
fair and just, it may declare the action null adivand of no effect.

The result is that the Ministry and its agenciesepresentatives may be
ordered to reabsorb the student, even if he hasnitbed the act of
serious misconduct which naturally should attralce tpenalty of
suspension or expulsion (see the following cades,State v. (1) the
Principal, ljebu-Ode Grammar School, Mr. A. Kehing2) Mr. S.O.
Adelaja, Chief Inspector of Educaiton, (3) Comnussr for Education,
Ogun State (1982); Olufemi Ajayi and Morufu OlawyaThe Principal,
liebu-Ode Grammar School and another (1982); Gdadutola Odunsi
V. (1) The Principal (A. Kehinde); ljebu-Ode Gramm&chool and (2)
Mr. S.O. Adelaja, Chief Inspector of Education, @ditate (1982).

However, there are certain situations in which pdaral due process
cannot be insisted upon. As Reutter and Hamill®@y6, p. 619) point
out, students whose presence poses a continuingedam persons or
property, or an ongoing threat of disrupting thadmmic process, may
be immediately removed from school.

In such cases, it is important that the necessaticen and hearing
should follow as soon as practicable.

3.3.2 Cited Case Laws by Peretomode, 1992

Constitutional Law — Enforcement of Fundamental lanRights —
Ministry of Education’s decision to Expel Second&ghool Students
and disallowing them from sitting the G.C.E. Exaation without
regard to the Principle of Natural Justice will declared null and void
and of no effect

THE STATE — APPLICANT
V.

1.  THE PRINCIPAL,
IJEBU-ODE GRAMMAR SCHOOL
(MR. A. KEHINDE)

2. S.0.ADELAJA, >
CHIEF INSPECTOR OF EDUCATION RESPONDENT

3.  COMMISSIONER FOR EDUCATION
OGUN STATE )

127



EDA 854 LEGAL ASPEGJF EDUCATIONAL ADMINISTRATION

INRE: 1. ALHAJI FASASI AWOJOBI
2. MADAM A. OTITOJU APPLICANTS
3. YINKA BAKARE

(IJEBU-ODE HIGH COURT, ODUNSI, J. 22/6/83 — M/19)82

FACTS

The Ogun State Ministry of Education, Abeokuta pali#d in a national
daily the purported expulsion of some students frgebu-Ode
Grammar School and the disallowance of the studeais sitting the
G.C.E. (ordinary level) examinations.

HELD

(1) The school authorities were not under any obligatm address
invitation to the offending students in writing. The
announcement in the school assembly that theylghmake
themselves available was sufficient.

(2) There ought not to be any variation in the offefarewhich the
students were accused and tried (in their absenod) the
offences for which the Principal recommended tiseispension
to the Ministry of Education.

(3) It is against the principle of natural justice thithe accusers
should take part in the trial of the students.

(4) The decision to expel the three students from dohas taken in
breach of the rules of natural justice and is auldl void and of
no effect.

JUDGEMENT

Odunsi, J. — On 17th May, 1982, the applicantslfdemotion ex-parte
under Order 1 Rule 2 (1) of the Fundamental RigEsforcement
Procedure) Rules 1979 seeking leave to apply myimaiing summons
for certain reliefs. The application arose outaddlecision of the Ogun
State Ministry of Education, Abeokuta published time Nigerian
Tribune Newspaper of 13th April, 1982 purporting to expelrtain
students from ljebu-Ode Grammar School and disatigwthose
students from sitting the General Certificate ofu€ation (Ordinary
Level) examinations. On T8May, | granted the applicants’ leave to
apply as prayed and | also ordered a stay of abbracelating only to the
exclusion of the students affected from the G.C.@lLevel
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examinations. Each of the applicants sued as #x¢ fniend of the
student concerned.

The respondents to the summons as filed are: (1) Wéhinde,
Principal, ljebu-Ode Grammar School, (2) Mr. S.Qlefgja, Inspector
of Education and (3) the Commissioner for Educati@gun State.
Presenting his case, Mr. Adebayo, Learned Coumsethe applicants
stated that the application was brought under OtdBule 2(1) of the
Fundamental Rights (Enforcement Procedure) Rule9.19 The
applicants seek five reliefs in each case and tiseea affidavit of 12
paragraphs:

Ground (a)

A declaration that the decision to expel the ajplis for the offence
alleged, as contained on page 6 of the issue oNierian Tribune of
13/4/82 was made in contravention of the fundamemghts of the
applicants as guaranteed under Section 33 of tgerfdn Constitution
of 1979.

Mr. Adebayo submitted under this ground that thelshts were never
formally accused of any offence and that they wereallowed to state
their case or to call witnesses. There is a cotaffetavit sworn to by
Mr. O. Odueko (Vice-Principal, ljebu-Ode Grammarh&al) on 2°
June, 1982; the two averments of the applicanthensaid paragraphs
10 and 11 were not controverted in that countada¥it or anywhere
else. What Mr. Odueko said in paragraph 6 of bisnter-affidavit is
that the students disappeared from the school #fir occasional
misconduct.

This, according to Mr. Adebayo, meant that the stlaoithorities knew
that the students were not in the school at the tihey, (the school
authorities) according to paragraph 7 of the affikawere announcing
that the students should come forward. Mr. Adebag@ that the
school authorities should have sent written inioteg to the students
through the addresses of their parents and thae ghiis had not been
done, the decision to expel them without hearingirtfdefence is
contrary to the rules of natural justice. He ci(@ylStephen O. Adedeji
v. Police Service Commission (1968) N.M.L.R. 102sumpport of his
contention that the students were entitled to knbg names of their
accusers and the allegations made against them.
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Mr. Bakare’s answer to this submission is that ejrees deposed to in
Mr. Odueko’s counter-affidavit, announcements wenade in the
school assembly, the students have themselvestoebif they did not
attend the regular assembly and thus put themseéives position in
which they could not hear announcements made théraccept Mr.
Bakare’s submission and | do not think that thénarities of the school
were under an obligation to address invitationht® ¢ulprits in writing
since it was announced in the school assemblyttieat should make
themselves available.

Ground (b)

The decision was also contrary to the rule of ratjustice of “nemo

judex in causa sua” in that Mr. A. Kehinde (Prirad)pvho is one of the
accusers conducted the alleged investigation asalracommended the
punishment.

Mr. Adebayo’s submission on this head howeverha &is contained in
paragraph 10 of Mr. Odueko’s counter-affidavit, tlksciplinary

committee set up to investigate alleged studentsfiscipline and

insubordination found the students to be persidteiaints and members
of a terror group formed to molest both staff anddents of the

institution as contained in Exhibit “B”, that ishaé minutes of the
disciplinary committee meetings.

A look at Exhibit “B” shows the column "Role playég the boys", that
Rasidi Bakare was accused of smoking and abusirig. V. as well as
the games master, Mr. Odesanya. Monsuru Otitoju a@gised of
“fighting an R.S.S. student” whilst Fatai Awojobilsame does not
appear at all in that portion of Exhibit “B” dealirwith the role played
by the boys. However, in the same Exhibit “B” whéne letter of the
Principal of the School, Mr. A. Kehinde appearsré@mmended to the
Ministry of Education the indefinite suspension2dfboys including the
three involved in this application and their witadial from taking the
June 1982 G.C.E. examination through the schook d&mes of the
boys and their offences as stated by the Prineifgaas follows:

(1) Rasidi Bakare persistent truancy, forming a terror group,
destruction of school properties, rioting againss.B. students
and smashing their school vans. Refusal to takéespment from
the school principal.

(2) Monsuru Otitoju : rioting against R.S.S. students, smashing their
school vans and refusal to take punishment fronPtirecipal
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(3) Fatai Awojobi: ganging to fight and riot after football match,
persistent truancy and refusal to take punishment.

The last named is the student whose name does pp&as in the
minutes of the disciplinary committee meeting, &saaly stated. Mr.
Adebayo submitted that the obvious differences e tole the
disciplinary committee said that the boys played aat the Principal
conveyed to the Ministry of Education are enoughrémder the
decisions null and void.

Mr. Bakare said that the role alleged to have h@ayed by the students
as contained in the minutes of the disciplinary cottee meeting
differs from what would appear to be the offences Wwhich the
principal recommended their suspension but he atitEdhe incessant
student troubles in the school as contained in [ExHC" formed the
basis of the principal's recommendation. | do re# ow incessant
troubles into which it does not appear any engsiiviere held could
justify the variations between the offences for abhthe students were
accused and tried (in their absence, rightly inumeyv), and the offences
for which the Principal recommended their suspengiahe Ministry of
Education.

A more serious irregularity was the fact that thieevPrincipal 1l and
Mr. Odesanya whom Rasidi Bakare was accused ofirabusere
Chairman and member respectively of the discipjir@mmittee. Mr.
Oyekan, a member of the committee also testifiedMoat may loosely
be called “the prosecution.” Mr. Bakare agreed th& was irregular
but he submitted that a Court of law should be &dbleary the ambit of
the rules of natural justice according to circumsés.

| am of the view that the maxinnémo judex in causa sufas been
breached and that for this reason, the decisionshefMinistry of
Education complained against cannot stand. Thdicapps also
complained in Ground D that although the name$iae other students
— Segun Adeusi, Egbus Moses and Kolawole Oduwolee we
recommended for suspension in the Principal’s ndthibit C) these
names do not appear in the press notice of the Ggate Ministry of
Education in which the names of the expelled sttedemre published;
the applicants therefore alleged bias. Mr. Odugkounter-affidavit is
completely silent about this allegation.

It seems to me that the decision to withdraw theestits from taking the
G.C.E. O/L examination through the school (whichthe complaint in
Ground C) followed as a corollary to the recommeiotiafor their
indefinite suspension. The Ministry of Educationcided instead to
expel the students. Since as | have found, sontleeofomplainants sat
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on the disciplinary committee, which investigated tomplaints against
the students and at least two of these “judgesd alave evidence
against the students, it is my view that the sttslame entitled to the
reliefs which the applicants seek on their behalf.

| therefore hold that the decision to expel the¢hstudents affected by
this application (Monsuru, Otitoju, Rasidi BakanedaFatai Awojobi)
from ljebu-Ode Grammar School as contained in thblipation on
page 6 of the Nigerian Tribune of 13th April, 198®@resaid was taken
in breach of the rules of natural justice and iaczordingly declared
null and void, and of no effect.

The said order is hereby set aside.

The other decision to disallow the three studentsnfsitting for or
taking part in the June, 1982 G.C.E. O/L examimadanounced on the
13th May, 1982 is also hereby set aside.

All servants, agents or representatives of thauh@de Grammar School
and/or the Ministry of Education, Ogun State arehg restrained from
carrying out or otherwise giving effect to the sdetision.

Constitutional Law — Expulsion of Students — RightFair Hearing. In
exercising administrative powers and disciplinenfoecement of
fundamental rights and approved procedures musbberved

OLAJIDEODUTOLA ODUS(Maste) Applicant
(Suing by his friend Madam Modupe Odus
%

1. The PRINCIPAL (A. KEHINDE,
[JEBU-ODE GRAMMAR SCHOOL)

2. S. O. ADELAJA, CHIEF INSPECTOR OR EDU., Respdsden
OGUN STATE

(IJEBU-ODE HIGH COURT, SOGBETUN, J. 7/82

FACTS

The applicants in the consolidated actions misbethaand they were
expelled and barred from taking the 1982 GCE 'QelelThe panel that
tried them consisted of two people who testified vamesses. The
applicants were never formally accused of any akenor were they
allowed to state their case.
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HELD

(1) The right to fair hearing cannot be brushed asidethe
determination of the civil rights of a citizen, ext it is so
specifically provided for by the law.

(2) Itis contrary to the principles of natural justioe a witness in a
matter to sit as a member of the investigation parigng in
judgement over the applicants.

(3) The school is only conduit pipe used by the stulémtregister
for the examination.

(4) There is privity of contract between the studenits WAEC.
JUDGEMENT

Sogbetun, J. — The learned counsel for the appicanthe above-
mentioned cases under Order 1 Rule 2(1) FundameRmghts
(Enforcement Procedure) Rules 1979 requested toreléo apply by
originating summons for the following reliefs:

) “(a) A declaration that the decision or purportegtidion to expel
the applicants as students of ljebu-Ode Grammaro@chs
contained on page 6 of the issue of the Nigerialoufie of April.
13, 1982 is unconstitutional, null and void andofeffect.

. “(b) An order setting aside the said decision.

. “(c) An order setting aside the further decisiordfallowing the
applicants from sitting for or taking part in theng@ 1982 GCE
"O" Level Examination commencing on the 13th dayMdy,
1982.

. “(d) An order restraining all servants, agentsaepresentatives of
liebu-Ode Grammar School or Ministry of EducatiQgun State
or any other person or persons acting on the ssatbidon from
giving effect to or otherwise implementing the demn aforesaid.

) “(e) An interim order under Section 20 High Couraw. and
Inherent Powers of the High Court restraining thecfionaries,
servants or agents of ljebu-Ode Grammar School iorskty of
Education, Ogun State or any other person or psracting on
the said decision from giving effect to or othemvisplementing
the decision complained about pending the finadmheination of
the substantive application in this matter.”

After a formal argument before me the applicatiaswuly considered
and an interim order was accordingly made in th& fnstance against
liebu-Ode Grammar School. Subsequently an apphicatrtas brought
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by learned counsel to the respondents urging medcind my former
order because ljebu-Ode Grammar School is a nastiuperson. Due
consideration was given to this argument and | dolegally that ljebu-
Ode Grammar School is a non-juristic person. Myrir order was
therefore rescinded.

But in the interest of justice, | felt an interimder must be granted
against the respondents as disclosed above to eerthbl Court to
consider the substantive issues involved in thgimating summons.
This interim order was therefore granted on theh2adtine, 1982
restraining the respondents or any other persgemons acting on the
decision complained of by the applicants pendirgfithal determination
of the substantive action.

The learned counsel for the applicants said tred#cision to expel the
applicants for the alleged offences as containedage 6 of the issue of
the Nigerian Tribune on 13th April, 1982 was made&ontravention of
the Fundamental Rights of the applicants as guaedninder Section 33
of the Nigerian Constitution of 1979. He explainkdther that the
applicants were never formally accused of any akeand they were
never allowed to state their cases or call witnésany. He argued
further that the expulsion preceded a trial of #pplicants for the
offences allegedly committed which, according tm his wrong in law
and contrary to principles of natural justice. Frdhe documents
exhibited by the respondents, there is no prodf tiia procedure was
followed and the actual offences were not stateatthérmore, the
evidence was not stated. All these according to dmencontrary to the
rule of natural justice. The names of eight perseese mentioned as
members of Investigating Panel and five withesseiewamed. There it
was mentioned that seven boys and one boy from lad@alutola
College were involved in vandalistic act. He steglsshat there is no
evidence that the students were present at thel p@analefend
themselves.

According to him the minutes were signed by theira@n and not by
the secretary, and this in his view is irregulage Ridge v. Baldwin
(1964) A.C. 40 at 125. He argued that in exercisaugninistrative
powers roles governing Fundamental Rights must biserved, but he
regretted that in these cases the rules have neh lbserved.
Furthermore, he argued that some of the peoplesghged as members
of the Investigating Panel such as Mrs. S. O. Oyekad T. A.
Odesanya were also witnesses. Therefore he adeégdatited in two
capacities: firstly as judges and secondly as w#es. This, according
to him, is contrary to the principles of naturastjae.
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Learned counsel also argued that the school atidgohave no right to
terminate the contract between WAEC and the stgdbetause the
students paid personally to sit for the examinaéiod the school is just
an agent or servant in respect of the transactide. argued that it is
only WAEC that can terminate the contract betweend the students
if the students are found guilty of malpractices.

Furthermore, the ljebu-Ode Grammar School and/omisity of
Education unilaterally withdrew certain names frotine list of
candidates suspended and some of those suspemsedyare never on
the original list. That as a matter of fact gawse rio doubt as to the
sincerity of the whole exercise. He stressed thatlikelihood of abuse
vitiates the exercise of expulsion and makes it and void.

Learned counsel also said that Exhibit “C” attachgdhe respondents
to the counter-affidavit says the Principal hasright to discipline. He
argued that this right must be exercised within lingt of the law.
Section 32 of the exhibit states the details ofgbeer. He maintained
that the slightest defect or irregularity in theeeise of the power will
vitiate the whole exercise of dismissal or suspendHe argued that the
Principal did not do what he ought to do accordimg law and
regulation. He therefore asked me to quash the esgsggn and
dismissal. In support of this contention he alseated my attention to
the case of Adeigbe v. Salami Kusimo (1965) N.M.L2B4.

Learned counsel for the respondents on the othed Isays that the
totality of the argument and submission of learredinsel to the
applicants is not that offences have not been cdt@enbut that such
offences have not been properly tried.

In his own opinion, the school authorities not Igejadicial officers
have done their best in the circumstances. He drthe if the Court
feels that the school authorities have done thest Im the circumstances
the Court can refuse to interfere especially whbee outcome could
have been different if natural justice has beely fibserved.

The principle ofaudi alteram partemissubject to complexity. Even
though the procedure has not been followed, theesiis should still be
punished in a way so as not to defeat the endsbicpi In his opinion,
law and morality must gpari passuand the school must be given the
residual power to punish so as to serve as a datetw other students.
He urged that variation of punishment could be meddy the Court.

The whole of the argument of learned counsel taaft@icants revolves

round Fundamental rights relating in particularigiht to fair hearing. It
can not be over-emphasised that the Court of Laastasblished to guard
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jealously against the civil rights of every citizand to enforce at all
times the inalienable right to fair hearing. Sett88 of the Constitution
of the Federal Republic of Nigeria 1979 states wéegrly that this right
to fair hearing cannot be brushed aside in therohtation of the civil

rights of a citizen except it is so specificallyppided for by the law.

It is in compliance with this provision of the Caingtion that Section

32(1) (i) of Exhibit “C” attached to this affidavibf the Principal,

provides in part that “the governors may expelwant provided: the
student is allowed to state his case in writingh governors.” There is
no evidence that this procedure was ever followetiese cases.

| agree entirely with the submission of learnedrsal to the applicants
that the students were not given fair hearing asiged by the law and

the principles ofaudi alteram partemwere never observed. It is my
view that these principles can never and must neeaeleased in order
to ensure that justice is done at all times.

It has been established without any contradictinat some of those who
were witnesses in this matter also sat as membeitsednvestigating
Panel sitting in judgement over the applicantssds# a matter of fact is
contrary to the principles of natural justice. Thigiation cannot by any
imagination be regarded as fair trial especiallyewlone considers that
the punishment meted out to the students is a grage

Even though the school authorities might have dibe@ best in the
circumstances, this being a Court of Law and nairCof Moralist, the
principles of law cannot be compromised or admémed half way. Not
only must justice be done it must be manifestlyndeehave been done.

Exhibit “B” attached to the counter-affidavit of ethfirst respondent
showed that the Investigating Panel finished itskaan 4th November
1981, but the Ministry of Education did not do dmngt about this
report until about four months thereafter — 30thrda 1982. This in my
view is not in keeping with the spirit of the premins of Section 32(1)
of Exhibit “C” which deplore delay.

If prompt action had been taken by the Ministry Bflucation as
expected that might have given the applicants @h&dents) the
opportunity to register for their examination wWMWAEC as private
students. Perhaps the authorities concerned inrefutvwould guard
against such delay. There is no doubt about it ttatstudents simply
used the school as a conduit pipe to register Herexamination and
there is privity of contract between the studemnis WAEC only.
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That being so the school lacks the power to step dtudents from
sitting for such examination already paid for bgrth The publication at
page 6 of the Nigerian Tribune dated 13th April82%topping the
students from taking their examination is ultraesirand it is therefore
null and void

Disciplinary Action Taken Against Students — Studdfxpulsion — Fair
Hearing

OLUFEMI AJAYI (Master)
(Suing by his next friend, Mrs. Adebisi Ajayi,
and
MOROFU OLAIYA
(Suing by his next friend, Madam Sikiratu Olaiya)
V.
THE PRINCIPAL, ljebu-Ode Grammar School & Another
(liebu-Ode High Court 7/15/82)

FACTS

Some students of a Grammar School were expelldtbutitcomplying
with the principles of natural justice aaddi alteram partem

HELD

1. There is likelihood of bias in two tutors of thehsol who are on
the disciplinary panel to testify. Such a procedoffends against
the principle ofaudi alteram partem

2. Not to have formally accused the students and aitb¥hhem to
state their case offends against the principleatdinal justice.

3. The Grammar School has the right to prevent thdicgmis from
taking the G.C.E. examination as its candidatéisafSchool had
acted procedurally.

JUDGMENT

Sofolahan, J. - This originating summons is setuétave of this Court
which was granted to applicants on the 13th Mag21&fter hearing an
ex-parte motion seeking certain reliefs and also réstrain the
respondents from carrying out the threats publisikedhe Nigerian
Tribune of 13th April, 1982, (i) expelling the amants, Olufemi Ajayi
and Morufu Olaiya from the ljebu-Ode Grammar Schaold (i)
nullifying their entries for 1982 General Certifieaof Education
(Ordinary Level) examination which commenced witfeet from 13th
May, 1982.
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By virtue of Order 1 Rule 2(6) of the FundamentgjtRs (Enforcement
Procedure) Rules, 1979 the leave granted had teet eff an injunction
and as a result, the applicants were able to corvereir examinations
at the scheduled dates together with their colleagu

The application of Olufemi Ajayi suing by his ndxend Mrs. Adebisi
Ajayi and Morafu Olaiya also suing by his next frieMadam, Sikiratu
Olaiya were consolidated into one as all the pajel® used in respect
of the two applications are similar and there igliiterence.

The grounds upon which reliefs are sought in thmmeans on notice,
issued on behalf of tile applicants, pursuant tdedrl Rule 2(1) of the
Fundamental Right (Enforcement Procedure) Rule® Bid against (a)
Mr. Kehinde, Principal, ljebu-Ode Grammar Schoatl §h) Mr. S. O.
Adelaja, the Chief Inspector of Education, Ogunt&Sts Respondents
were four-fold, itemized as A, B, C, and D in thatement filed along
with the summons. | shall now consider the grounds.

1. Ground A, B, and D were taken and argued togelieese were
that:
Ground A

The decision to expel applicant for the allegecnée as contained on
page 6 of the issue of the Nigerian Tribune of BZ4was made in
contravention of the Fundamental Rights of the iappts as guaranteed
under Section 33 of the Nigerian Constitution 0799

PARTICULARS

0] Applicant was never formally accused of any offence
(i)  Applicant was not allowed to state his case andvaatesses, if
any.

Ground B

0] The decision to expel the applicant was contraryhto rule of
natural justice ofudi alteram partenior reasons given in A (i)
and A (ii) above.

(i)  The decision was also contrary to the rule of ratjustice of
“nemo-judex in causa suan that Mr. A. Kehinde (Principal)
who is one of the accusers conducted the allegeesiigation
and also recommended the punishment.
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Ground D Likelihood of Bias or Interest:

0] in that the ljebu-Ode Grammar School authoritiesl/@n the
Ministry of Education unilaterally withdrew certamames from
the list of candidates suspended and subsequesiblied.

(i) in that some of those expelled were never earlispsnded or
accused of any offence.

In arguing these three reliefs together, Mr. Mamooatended that the
applicants were not given fair trial as guaranteeder the Constitution,
Section 33 of the Nigerian Constitution of 1979cdugse the students
were not informed when the enquiry about them weastart. It is Mr.
Mamora's view that the students and/or their pareaght to have been
informed in writing to answer to the charges agaihem but this was
not done. In support, he referred, to paragraphs 1@ of applicants'
affidavits the gist of which was that the applicantere not accused of
any offence and also never appeared before anipliiscy committee
to give evidence or answer questions and neithee weey asked to
neither make any statement nor give any explanatitimeir defence.

Mr. Bakare’s answer to these points is that thenncamplaint of the
applicants is that they were not given a fair taslguaranteed under the
Constitution, Section 33(1) of the 1979 Constittishich leads to the
maximaudi alteram partentbut Mr. Bakare went further to say that after
the students (including the applicants) had cauksdiption of classes
and performed all sorts of vandalism, they abscdrfdem the school:
but following the incident, the Principal of the Heol, Mr. Kehinde,
made several announcements in the School Asseimdlyite applicants
and others should come forward to defend themsdiueshey refused
or neglected to do so. Therefore, if applicantgethito come forward
after being given the opportunity, they would apptahave waived
their rights and cannot be heard to complain thay twere not given
opportunity of being heard.

Still on grounds A, B and D, Mr. Mamora complain¢dat the
procedure laid down in Section 32(1) of Exhibit "Bf the counter
affidavit which is an extract of the Education LaiwvOgun State giving
direction on the conduct of institutions, Governaras not followed.
The relevant section states:

. “The Principal shall have power of suspending mupdr any
cause he considers adequate, provided that he iratalgdgives
reasons in writing to the governors who shall nveigtout delay
to discuss and take final decision on such cases.”

The Governors may expel a student provided:
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0] The student is allowed to state his case in writiog the
governors

(i)  The Ministry’s representative is given adequateiceotof a
meeting summoned for the purpose of discussingigepline of
a pupil

(i) A formal report of the governors’ decision, as eamtd in the
minutes of the meeting is sent to the Ministry aluEation,
Abeokuta, and to the Divisional Education Officgheut delay

(iv) The student and his parents are informed in writofgthe
Governors' decision and of their right to appeahiast the
decision to the Ministry of Education, Abeokuta.

Mr. Bakare, when taken up upon this, he immediatelgceded that
none of the procedures laid down was followed.

On the question of bias, learned counsel to theliggut, Mr. Mamora,
contended that two of the members of the panel @uthe five
witnesses contended to testify before the comnjittde investigated
the offences against the students were also wisdssthat panel. They
are Messrs S. O. Oyekan and T. Odesanya. Theseat&deachers of
liebu-Ode Grammar School. This, Mr. Mamora suledittoffends
against the rule of natural justice of being a pidig one's own case.
Once there is the likelihood of bias, the wholeltis vitiated. In further
support of this submission, Mr. Mamora contendeat the ljebu-Ode
Grammar School and the Ministry of Education ueilally withdrew
some names from the 1list of candidates suspendeédsarsequently
expelled.

For instance, from the list of expelled studentswas published in
Nigerian Tribune of 13/4/82 of applicants' summuresnames of Segun
Adewusi and Kolawole listed in respondent’s affilare missing and
whereas two new names Adebowale Atunrase and Ader@gunbanjo
were published expelled. Taking an overall lookle whole situation,
it would be seen that there was no bona fide on ghea of the

respondents.

Mr. Bakare, in answer expressed the view that tadiggpation of
members of staff in dual capacity (as witness dad members of the
panel) may appear improper but does not suggestsaamage of
justice.

Examining these three grounds A, B and D and thensssions of the
two counsels, | shall treat them as one becausm fine arguments,
they are inextricably interwoven. It is my view ththese student
applicants were given parole, | repeat, parole dppdy to come and
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defend themselves because, at the heat of passoonly ready and
immediate means by which the erring students ctldeached was
through announcements on the School Assembly assddpto in
paragraph 10 of respondents’ affidavit. The applisavere not around
and could therefore not avail themselves of theodppity. This is their
fault and they should blame nobody. But, two pertinquestions are:
(a) were these two applicants actually tried? gbdl,as provided by
Section 32(1) of the Education Law of Ogun state&Je my doubts.

Out of those 21 names (in fact, they were only @6alse the name Mr.
Adewusi was repeated twice) sent to the Ministnyfioal disciplinary
action by Mr. Kehinde, the principal, only eightidénts were actually
tried and the two applicants, Olufemi Ayayi and Mior Olaiya were
not included as having been “tried.”

| can now see the inconsistency referred to byNamora. The records
clearly showed that no offences were preferred &metl by the

Disciplinary Committee against these two applicaitpart from the

fact that the Principal has not fulfiled the prdoes for the trial

contemplated in Section 32(l) find that out of #ight students who
were "tried", only six names were included in th& lbf names of

expelled students. This shows real inconsistena) ians enough to

vitiate the "trial.” It is also clear to that theal was not in the manner
prescribed by the Law and that was why | said eattiat the applicants
were only given parole opportunity to come and offeeir defence; but
this is just only not good enough but not in acamk with the Law.

The so-called trial cannot be sustained becausaracannot be a judge
in his own cause. Both Messrs S. O. Oyekan and.TOdesanya are
teachers in ljebu-Ode Grammar School and are atsobars of the trial
committee; the main complaint of the respondengsresg these students
is that the sum total of the students’ behavioua islisgrace to the
School and it is the reputation of the School thatPrincipal and these
two teachers as well have interest to protect arglthe involvement of
each of the students that the panel was out toienquio. Therefore
there is the probability of bias in the eyes oéasonable person.

The case of Dr. M. O. Alakija v. Medical Discipliya Committee

(1959) 4 F.S.S is relevant where it was held tlitabagh the evidence
did not disclose that the Registrar actually toakt pin the committee's
deliberations, nevertheless, his mere presenceatheffended against
the principle that justice must not only be dond bwst also be
manifestly seen to be done and that the presendkeofegistrar was
contrary to the principle of natural justice. T@sition is even worse in
this case because both Messrs. Oyekan and Odedaagagers of the
complaining school not only testified but effectiveéook part in the
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recommendation to dismiss these students. Thelplitysof bias need
not arise from personal interest but may be duesinéo the capacity in
which an individual is acting.

"In considering whether there was a real likelihamidbias, the court
does not look at the mind of the justice himselfabrthe mind of the
Chairman of the tribunal or whoever it may be, wgits in a judicial

capacity. It does not look to see if there wasal ligelihood that he
would favour one side at the expense of the offfe.court looks at the
impression which would be given to other peopleerce¥f he was as
impartial as could be, nevertheless, if right-mohgersons would think
that in the circumstances, there was a real likelthof bias on his part,
then, he should not sit. And if he does sit, hisiglen cannot stand.

There must be circumstances from which a reasomablewould think
it likely or probable that the justice, or chairmas the case may be
would, or did, favour one side unfairly at the expe of the other. The
court will not enquire whether he did, in fact, éav one side unfairly.
Suffice it that reasonable people might think he: dihe reason is plain
enough. Justice must be rooted in confidence andfidemce is
destroyed when right-minded people go away thinKifige Judge was
biased.”

It is clear to me that the Disciplinary panel spthy the authorities of
the ljebu-Ode Grammar School did not satisfy thevabtests. In the
instant case, | find it difficult to accept thaettwo teachers will be able
to divorce themselves of any prejudice particularhen they have been
plagued by disrespect, acts of vandalism which ceally do

incalculable damages to the reputation of the dcthey are associated
with as teachers. What is more, the Chairman oftrilaestigating Panel
was Mr. O. O. Odueko and he is also the vice ppadcof the school.

Also Mr. Olufowobi will naturally be disappointetiat the students had
fought and disgraced the school at a football matith another sister
school. All these members of the panel will, in wigw be biased and it
will be difficult not to conclude that "the invegéting panel is biased.”

All these apart, Section 32(1) quoted from the Bdoa Law of Ogun
State specifically gave directions on the procedarke adopted by the
Principal in suspending students of institutions. Mr. Bakare agreed,
the procedures laid down were never followlgdorantia juris non
excusat(ignorance of the law excuses no man). The fadtdiman does
not know the law is no excuse for him to commitriane and the court
will not condone it. Failure to observe the pracedlay down, a
procedure which affords two parties to a dispute dpportunity of fair
hearing cannot be slightly overlooked and neittwrid the irregularity
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be condoned. What is substantial justice? | wifituee to say that there
are two essential elements of substantial justicethese are:

(@) the roles of audi alteram partem — i.e., both siest be heard
and,

(b)  “nemo judex in causa sua — no man shall be judgeisnown
cause.”

As regards the second principle, such panel, likesér's wife should be
above suspicion. On the whole, the respondentBbdtyt has failed to
observe their own regulation which is fatal-to thease. But, | may
suggest that in future, incidents of serious ca$ehis nature should be
investigated by independent persons preferably fdren Ministry of
Education or another sister school in order toter@m atmosphere of
fairness.

Ground “C” that

“The ljebu-Ode Grammar School authority or the O@iate Ministry
of Education has no right to terminate the contbattveen the applicant
and the West African Examinations Council by prewven applicant
from sitting for or taking part in June GCE 'O' ledvExamination”
starting on 15/5/82.

This was taken solo. Mr. Mamora contended thateeithe ljebu-Ode
Grammar School nor the Ogun State Ministry of Etiocahad right to
terminate the contract between the applicant arel WAAEC by
preventing them from sitting or taking part in GexleCertificate of
Education (Ordinary Level) examinations because applicants paid
their fees personally to WAEC and have not beeritygwf any
examination malpractices.

| think this statement should be modified, becabhgeSection 7 of
Exhibit “F” i.e., in respondents' counter affidauiie School would have
been competent to take action as specified themdiich says that:

. “A pupil duly entered as a candidate for the exatiom, must be
permitted to take the examination as school canelideless
expelled by the Head of the school for gross midooh before
the examination.”

If the authorities of ljebu-Ode Grammar School hacted rightly
procedurally, i.e., in accordance with the prowisiaof Education Law
Section 32 (1) or the Education Law of Ogun Stite, Grammar School
would have been right to prevent the two applicdmsn taking the
examinations. Thereafter, it will be a matter betwéhe applicants and.
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the WAEC Nevertheless, | have stated, that the GramSchool
through its authorities acted improperly, and, inyacase, the
respondents in paragraph 23 of their counter affidstated that the
applicants are:

. “not barred from sitting the examination but being
barred from taking it as School Candidate...”

A word about Morufu Olaiya. This applicant, alomgh other students,
was convicted of a criminal offence. They all pleddjuilty and by the
decision of Mr. Odubekun, Magistrate, they werehebound over to
keep peace and be of good behaviour for 12 momththe sum of
N200.00 and a surety in like sum. Each accusedalsxs given, four
strokes of the cane by the Police. | observe thist judgement was
delivered on the 9th December, 1981.

At that stage, Morufu ought to have been dismiseaa the School but
the authorities of ljebu-Ode Grammar School kept bih and suddenly
woke up in May, 1982 to recommend him for dismisghén no known
offences were counted against him since Decemi®&1 After he was
convicted. He should have been left alone. | tdie dttitude of the
respondents as a waiver of their rights.

Once the respondents have waived their rights,wirong and it is even
against the principle of natural justice and equibypunish a man twice
for a single offence because it is clear that Mestinds convicted of a
criminal offence even though it is a misdemeandbat is sufficient life
punishment for him and others unless the convici®muashed on
appeal.

On the whole, | have no hesitation in grantingth# prayers of the
applicants and dismissing the respondents' objesctio the effect that:

(@) the decision to expel the applicants, Olufemi Ajagid Morufu
Olaiya as was published in the Nigerian Tribunel®th April,
1982 at its page, 6 is hereby declared to be okfiiect, and
therefore null and void

(b)  since the applicants have completed writing thei€.6. “O”
Level Examinations, the School authority and/or kheistry of
Education are hereby ordered to do nothing thdtjedpardize
the interests of the applicants with the WAEC. &pelicants are
deemed to be among the official candidates of jabutOde
Grammar School and the authorities of the Schbelr tagents,
servants or representatives including those of Nheistry of
Education are hereby restrained from giving eftedhe decision
in the aforesaid publication (Exhibit “A” in appéats’ affidavit).
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| wish to say that the applicants’ success is eeitlue to their ingenuity
or the righteousness of their case nor is it duthéoweakness of the
respondents’ own case but the case turned out tehlag it is because
the School authorities failed to follow the laidwdo procedure for
suspension and/or dismissal as provided for by then law. There is
nothing for these applicants and/or their relatiteegibilate upon.

The complaints against them are heavy and distgrbihey give rise
for greater concern about the future of these yaamerations, in view
of their acts of vandalism, vulgarism, wanton destion of properties
and utter disregard and contempt for constitutethaiiies. They
should bow their heads in shame. Those who hamtgatmver them,
who are the guardians of these students should forag change of
heart. Today, they have succeeded simply becaedaw is an ass and
due to no fault of its own, it has permitted unaoossly the iniquities
of these vandals that go under cloak of studentsberance. Today is
theirs, but it will not be so all the time unlebgy have a change of heart
and repent immediately.

Bible Reading in Public Schools Conflicts with theee Exercise of
Religion

SCHOOL DISTRICT OF ABINGTON TOWNSHIP)
PENNSYLVANIA v. SCHEMP (1963)

The Supreme Court confronted this question: Dokavarequiring that
public Schools begin each day with a short readliog the Bible, but
permitting parents to have their children excuseaflict with the first
Amendment, that is, the freedom of religion? Them@onwealth of
Pennsylvania had a law that read: “At least terse®rfrom the Holy
Bible shall be read, without comments, at the apgrof each public
school on each school day. Any child shall be s&dufrom such
reading ... upon the written request of his paremguardian.”

A Unitarian family named Schempp objects to theigyol They filed

suit against this Bible reading by intercom, chiaggthat school Bible
reading violated their religious beliefs. The Coomwealth of

Pennsylvania, on the other hand, argued that tle¥cise was not
required and that the constitution had not meantotbid religious

exercises. According to the Commonwealth, the ttioisn simply

forbade favouring one religious over another. N@reh it claimed, does
the constitution forbid religious and moral teagsnin the public
schools, provided they do not single out one refigor preference!

145



EDA 854 LEGAL ASPEGJF EDUCATIONAL ADMINISTRATION

The issue was, did the Pennsylvania statute violdte first

Amendment’s establishment clause? The Supremet’€a@mswer was
yes. The court ruled that the establishment cldesk definitely been
violated. Although it noted, “the place of religion our society is an
exalted one,” the court majority held that in tletationship, between
man and religion, the state is firmly committed &o position of

neutrality.”

Official prayer adopted by a School District toreeited by students of
public schools at the beginning of each day is aar@achment on
freedom of religion

ENGEL v. VITALE
SUPREME COURT, 370 U.S. 421 (1961) U.S.

The State Board of Regents is a government agaeeyed by the New
York Constitution and to which the New York legisiee had granted
broad supervisory, executive, and legislative pewaver the State’s
public school system. The regents composed thewinlg prayer,
which they recommended and published as a paltenf tStatement on
Moral and Spiritual Training in the Schools”. “Alghty God, we
acknowledge our dependence upon Thee, and we bggolEssings
upon us, our parents, our teachers and our Country.

The Board of Education of Union Free School Distrido. 9, New

Hyde Park, New York, acting in its official capacunder the state law,
thereafter, directed the school district’'s Printifmacause the prayer to
be said aloud by each class in the presence @ichee at the beginning
of each school day. Shortly after the practiceeaiting the prayer was
adopted by the school district, the parents of gapils brought this

action against it in New York courts, insistingtttize use of the official

prayer was contrary to the beliefs, religions, aslijious practices of
themselves and their children. Specifically, tlzeepts challenged the
constitutionality of both the state law authorizitige school district to
direct the use of the prayer in public schools #r&l school district's

regulation ordering the recitation of the prayertba ground that these
actions of official government agencies violates trart of the First
Amendment of the U.S. Constitution that commands tt€Congress

shall make no law respecting the establishmentlgion.” The state

courts of New York ruled that neither the statute negulation was

unconstitutional and the U.S. Supreme Court revitihiese rulings.
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Black Justice: We think that by using its publich@al system to
encourage recitation of the Regent’s prayer, tla¢eSaf New York has
adopted a practice wholly inconsistent with theaBsshment Clause.
There can, of course, be no doubt that New Yorkéggamme of daily
classroom invocation of God’s blessing as presdriimethe Regent’'s
prayer is a religious activity. It is a solemn aab, a divine faith and
supplication among other things for the blessirfgh® Almighty.

The practitioners contend, among other things, that state laws

requiring or permitting use of the Regent’s praymrst be struck out as
a violation of the Establishment Clause becausd pfrayer was

composed by governmental officials as a part of aweghmental

programme to further religious beliefs. For th&agon, petitioners
argue, the State’s use of the Regent’s prayesipublic school system
breaches the constitutional wall of separation betwchurch and State.
We agree with that contention since we think threg tonstitutional

prohibition against laws respecting an establishineémeligion must at

least mean that in this country it is not part bk tbusiness of
government to compose official prayers for any grofi the American

people to recite as a part of a religious progranvagied on by

government (emphasis added).

(Here the court exhaustively reviewed the histdrihe establishment of
the Church of England in 1548, the struggles thatied in England as a
result of this action, the establishment of varitaf$icial’ religions by
the colonial governments in this country, and titeebresistance that
such religions met from minority religious groupsThe court then
continued):

There is no doubt that New York’s state prayer paogne officially
establishes the religious beliefs embodied in tkgdRt's prayer. The
respondents’ argument to the contrary, which igdbr based upon the
contention that the Regents’ prayer is ‘non-denatnmal’ and the fact
that the programmes modified and approved by statets, does not
require all pupils to recite the prayer but perntitsse who wish to do
so to remain silent or be excused from the roomorigs the essential
nature of the programme’s constitutional defedieither the fact that
the prayer may be denominationally neutral nor fhet that its
observance on the part of the students is volurtaryserve to free it
from the limitations of the Establishment Clausg,itamight from the
Free Exercise Clause, of the Fourteenth Amendment.

The first and most immediate purpose (of the Fewmt® Amendment)

rested on the belief that a union of government agligion tends to
destroy government and to degrade religion. (Emplzaided).
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The history of governmentally established religibath in England and
in this country, showed that whenever governmedtdibed itself with
the particular form of religion, the inevitable uéshad been that it had
incurred the hatred, disrespect and even contermphose who held
contrary beliefs. That same history showed thatyr@eople had lost
their respect for any religion that had relied upive support of
government to spread its faith. The Establishn@atise thus stands as
an expression of principle on the part of the Fausdof our
Constitution that religion is too personal, toorsag too holy, to permit
its “unhallowed perversion” by a civil magistraténother purpose of
the Establishment Clause rested upon an awarehbgsarical fact that
governmentally established religions and religipassecutions go hand
in hand (Emphasis added). The Founders knew thigta few years
after the Book of Common Prayer became the onlg@ated form of
religious services in the established Church of l&mly an Act of
Uniformity was passed to compel all Englishmen tterad those
services and to make it a criminal offence to cahdu attend religious
gatherings of any other kind — a law which was iastly flouted by
dissenting religious groups in England and whichtabuted to
widespread persecutions of people like John Burwha persisted in
holding “unlawful” (religious) meetings to the gtedisturbance and
distraction of the good subjects of this Kingdom.

It has been argued that to apply the Constitutiosuch a way as to
prohibit state laws respecting an establishmentebfious services in
public schools is to indicate a hostility towardigen or toward prayer.
Nothing, of course, could be more wrong. The hystof man is

inseparable from religion. And perhaps it is mmd much to say that
since the beginning of that history, many peopheehdevoutly believed
that “More things are wrought by prayer than thel dreams of. “It is

neither sacrilegious nor anti-religious to say thedich separate
government in this country should stay out of thsibess of writing or
sanctioning official prayers and leave that punediigious function to

the people themselves and to those the people ehwmotook to for

religious guidance.”

It is true that New York’s establishment of its Rags prayers as an
officially approved religious doctrine of that Stadoes not amount to a
total establishment of one particular religioust $edhe exclusion of all
others — that, the governmental endorsement of pinayer seems
relatively insignificant when compared to the goweental
encroachments upon religion which were commonplie years ago.
To those who may subscribe to the view that becdbnseRegents’
official prayer is so brief and general, there bamo danger to religious
freedom in its governmental establishment, howevermay be
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appropriate to say in the words of James Madiswnatthor of the First
Amendment:

o It is proper to take alarm at the first experimentour liberties.
Who does not see that the same authority whichesasblish
Christianity, in exclusion of all other religionsjay establish
with the same ease any particular sect of Christiemexclusion
of all other sects? That the same authority wiiah force a
citizen to contribute three pence only of his @gmy for the
support of any one establishment, may force himawoform to
any other establishment in all cases whatsoever?

The judgement of the Court of Appeal of New Yorkesersed and the
cause remanded for further proceedings not inctemgiswith this
opinion.

SELF-ASSESSMENT EXERCISE 2
What is corporal punishment?
4.0 CONCLUSION

The school has the responsibility to ensure thateths order and
decorum in the school. It is only under such aagion that teaching
and learning can take place. The students havereiit background
and the school has rules and regulations in placaeck the excesses of
deviant students. In doing this however, the rigsftdshe child should
not be infringed upon except where it is proved gueh rights interfere
with the proper education of the child.

5.0 SUMMARY

In this unit, we reminded ourselves of the fundatalenghts of students
and tried to look at some punishments in schootdating them.
Parental rights and obligation were also considered

The concept of corporal punishment, guiding prifesp for
administering punishments and the types of punishnwere discussed.
Cited case laws and Education Laws were reviewddrtber enlighten
us on the need for caution in meting out punishment
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6.0 TUTOR-MARKED ASSIGNMENT
I Briefly explain the following other punishments:

(@) Detention

(b)  Suppression

(c) Expulsion

(d)  Academic rustication.
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1.0 INTRODUCTION

The employment of teachers into public institutich®ased on the law
of contract, a contract between the teacher and appropriate

organisation. The basic law related to a bindiogtiact is applicable to
those made by Schools Boards. A knowledge of somthe basic

concepts of the law of contract is therefore nesrgss understanding
teachers’ contract employment and termination @ocation of such

contracts.

Even when teachers have been employed, their righigleges and
benefits ought to be protected by the governmethtiaa law.
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2.0 OBJECTIVES

At the end of this unit, you should be able to:

o define the term contract

o explain the elements requisite to the validity bCantracts

. enumerate the rules to be observed with regardffer and
acceptance

. discuss the ways a teaching offer may be terminated

. explain some terms associated with employment:
(@)  probation
(b)  tenure

(c) offeror and
(d) offeree.

3.0 MAIN CONTENT
3.1 Teachers Employment

Contract is more than a mere agreement or prontieggeen persons
and groups, or between a person and a body. “d gomise or set of
promises creating a legal duty of performance.” Fhak and Wagnall
New Encyclopaedidescribes the term as “an agreement that creates a
obligation binding upon the parties thereto” (p. 7Jhe Webster New
Twentieth Century Dictionary of the English Langed§980, p. 396)
defines it as “an agreement or covenant betweerotvwaore persons, in
which each party binds himself to do or forbear soatt and each
acquires a right to what the either promises” §6)3

In legal terms, contract may be defined simply eoichprehensively as a
legally binding agreement between at least twoiggrimposing rights
and obligations on the parties which will be enéatdoy the courts.
Thus, some contracts may not be enforceable irug oblaw. In other
words, while every contract is based on an agreeofaie parties, not
every agreement between parties is necessarily@acd (Frank, 1975,
p. 80). Most contracts can be made by way (oratywriting or
evidence of positive conduct) or in a particulamipsuch as under seal,
in writing or evidence by writing.

3.1.1 Requisite to the Validity of all Contracts
There a number of elements requisite to the validit all contracts.
Reutter and Hamilton (1976) have identified fiveeagtial requirements

that must be fulfilled for a contract to be validihey are:

(1) Mutual assent (i.e., offer and acceptance)
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(2) Consideration

(3) Legally competent parties

(4)  Subject matter not prohibited by law
(5) Agreement in form required by law.

Mutual Assent means that there must be a “meetirtgeominds”, i.e.,
the parties must have reached or deemed to havke@an agreement.
One party (the employer) must have made a bindifegy and the offer
must have been accepted by the other party corccdthe employee).
The parties must agree as to the subject covehed,conditions of
service, including remunerations and other bendfitge of performance
and other details.

Consideration refers to the price which each sidg/spand the

advantages or benefits each side enjoys for theipeoor performance

of the other. Usually, consideration is somethofigralue — money or

the equivalent in kind (merchandise or serviceg)nises to make gifts

or to perform gratuitous services are not contraetsause they are not
supported by consideration (lbid, p.318).

Competency of Parties refers to the fact that dutigs to the contract
must possess legal capacity to enter into the acial obligations.
Thus, a Schools Board has legal power to entervatm Contract in
areas it has been so legally empowered by theumsintalities of the
state that created it, and the other party mustebally competent to
bind himself or herself or corporation in such gmegment. Contracts
beyond the power of a Schools Board afga vires and are not
enforceable. Furthermore, no agreement can resu#ni enforceable
contract if the execution of its terms psohibited by law.Finally, the
contract must be made by the partners in phgicular form (e.qg.,
written form) required by law.

It is important to note that the absence of onmore of these elements
does not in every case destroy the validity ofdtwetract; in some cases
the element may be so fundamental that its absemitaender the
contract void, while in others the absence may menake the contract
voidable (Major, 1978, p. 14). Similarly, Frank 7B p. 84) points out
that in any contract where one of the essentialufea of a valid
contract is missing, it may either fseid, voidable or unenforceable

A contract, according to Frank, is said to be vibid lacks one of the

essential ingredients, so that in reality it doesexist at all. A contract
which is voidableis one that is valid to start with but which mag b
brought to an end (or violated) at the option o¢ o the parties. If that
party exercises this option, the contract will @ts be operative from
that time. It is unenforceable if it is perfectlglid in all respects, except
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for the fact that it cannot be enforced by an actiolaw. This will be
the case if the party wishing to enforce it lackme particular type of
evidence (e.g., evidence in writing) which is naseeg for the
enforcement of this type of contract.

3.1.2 Offer and Acceptance of Contract

The definite rules to be observed with regard terodnd acceptance
have been succinctly summarised by Westwood (19.751). They are:

Offer

1. The offer (the statement of a willingness to berabon certain
specified terms) may be made either to a defingesqn (a
specific offer) or to individuals generally (genewfer), but
there is no contract until it is accepted. In ortterconclude a
contract, acceptance must be by the person spkcdiewhere
the offer is addressed to a group of people, byraesnber of the
group, or where the offer is general (to the waitithrge), by any
member of the public to whom the offer is made & has
knowledge of the offer. An offer of a reward to theder of
some lost property would fall into the third categolhe offer
must be communicated to the offeree or to his agent

2. The offeror may attach any conditions and presaimgterms of
acceptance, but they must be notified to the offere

3. The offeror cannot bind the offeree unless thesoise positive
form of assent on his part. In other words, theddmns will be
binding on the offeree if he accepts the offer.

4. The offer may be revoked at any time before acoegta

5. Revocation must be communicated before acceptdina.is, if
an offer is revoked by an offeror after it has baeoepted by an
offeree, even before the latter assumes duty, tlegoo can be
sued for a breach of contract.

6. The offer must not be vague, and must be such gl
consequences may ensue.

Acceptance

7. Acceptance must be unconditional. Frank (1975) tsoout that
where the offeror has laid down how the offer i9o&accepted,
the acceptance must comply with the offeror's mepents,
otherwise it will not be valid. A conditional acdapce by the
offeree amounts in law to a rejection of the offeyupled with
the making of a counter offer.

8. The offer can be accepted only by the person tomwvihias made
(if made to a particular person) and acceptancet nigs
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communicated, by words or positive conduct. Offerade by
Schools Boards to potential teachers are oftenfspetfers.

9. Acceptance must be within the time stipulated othiwi a
reasonable time, if no time limit is imposed.

10. Acceptance cannot be revoked.

3.1.3 Termination of Offer

Redmond and his colleagues (1979, p. 91) have ¢gedvus with a
number of ways by which an offer becomes terminaged offer, the
authors stated, lapses:

(a) if either offeror or offeree dies before adesge
(b) ifitis not accepted within:
0] the specified time (if any) or
(i) a reasonable time, if none is specified. What is a
reasonable time depends on the facts. Five mamiss
been held to be an unreasonable delay in accepiing
offer.
(c) if the offeree does not make a valid accemanc conditional
acceptance
(d) if the offer is subject to fulfilment of a ndition and the
condition is not fulfilled.

3.1.4 Probationary Period and Tenure

Tenure laws are referred to as continuing contieags or pensionable
appointment as in the contract of Public Service Nigeria. As

Remmiein and Ware (1970) rightly pointed out, padly all tenure

laws or pensionable appointments require the stafily appointed to
pass through a probationary period before acquitemmre status. In
many school systems in Nigeria, the probationanogds two years. In
some school systems the question of a period dbgpian is silent,

meaning that a qualified teacher once employedivsengpermanent
appointment without being subjected to the requaet®m of a
probationary period.

In school systems, where the probationary requirnéragists, teachers
acquire tenure status at the end of two year piaiety period, usually
by a letter of confirmation from the appointing lyodbllowing a
satisfactory report from the head of school whaeeteacher teaches. It
Is crucial that a teacher should make all effartget his confirmation of
appointment letter from the employing schools boatdthe end of
his/her probationary period to avoid any complmas, legal or
otherwise, in his records in future.
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It is important to note that it is fundamental oslueation law that tenure
cannot be granted by negligence of the administmatoncerned or by
default. Tenure can be granted only by actual qlied policy properly

administered by the employing body concerned, exicegan be shown
that tenure has been obtained without the actuafiromation papers
because it has never been the practice of the egmpldody to send
such letters in the past to those who have conplatebationary period
and are yet presently considered as being on thesigeble

appointment of the School Management Board.

The probationary period is a very important triatipd for the teacher
newly employed. He/she has to do his/her work diity and be
dedicated to his/her assigned responsibilities Umede/she can have
his/her appointment terminated at the end of theog@eor even during
this period without any formal hearing and withstéating reasons for
the dismissal.

However, after a teacher has acquired tenure st&tusiination or
dismissal is legal only for certain Causes andrafeztain procedures
that will be discussed later in the course mateiialus a teacher on
tenure or permanent or confirmed appointment “emjogertain
privileges and immunities denied to those on priobabr temporary
appointment” (Nwagwu, 1987, p. 47); Tenure laws,éwample protect
tenured teachers from unjust demotion or reduadiogalary as well as
dismissal. The practice whereby a State CommissioheEducation
who is visiting a school instantly proclaims theuwetion in rank of a
headmaster or principal to a vice or a classroauher for one reason
or another because of his observation during lsis, wvithout following
the formally stipulated disciplinary procedure mag considered ultra
vires. This is because if the laid down procedanedt followed, actions
resulting therefrom could be declared null and vaydhe law courts.

Tenure does not however interfere with the rightsdfiools boards to
transfer teachers, since tenure does not guaraenuance in the
same position (Remmlein and Ware, 1972). Howevech stransfer
must not be arbitrary, vindictive or punitive besawa teacher exercises
his constitutional right of' peaceful association assembly right to
freedom of speech and the press, etc. (See Lt.ECdD. Omoniyi v.
Central School, Akure and 3 Others).
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3.1.5 Resignation

After a teacher has been employed, he is freesignehis appointment
without giving to his employer his reasons for gesng, but such a
resignation must conform to the stipulated condgian the contract of
employment. Some Schools Boards may require thehégato give
notice of his/her intention to withdraw his/her\sees with the board
for at least one, two or up to three months dependn the status of the
teacher concerned. In some cases, the conditiomsnpfoyment may
stipulate that a teacher's resignation can onlptneceffective at the end
of a term or end of the academic session. It may miclude a penalty
clause to the effect that if a teacher did notgresit the appropriate time
in the academic session, he would be required fotpahe schools
board a stated sum of money or certain month’sgatalieu of notice,
subject to the approval of the Schools Board. Tfah contract can be
terminated by mutual consent, without any claims estmer side -
teacher or schools board.

In Nigeria, most teachers do not honour this camdliof their contract,

particularly where they had put in less than tearyeand therefore not
entitled to any gratuity, except where the teackants to transfer his
accumulated years of service to his new employemaoést cases; the
board is never notified of the intention to qui¢ flob. They just abandon
their place of work. In such cases, rarely, ifreves a school board
sued a teacher for the breach of contract. Thiswme procedure has
been succinctly explained by Remmlein and Ware Z19hey wrote:

. The one way procedure is not a matter of legaltsidglut mere
expediency. Damages from the school board are medasuby
the contract salary of the teacher; if the schdmlard sued a
teacher, however, there would be difficulty in measy the
damages the school district sustained, Some teaeherharder
to replace than others, and much depends uporuthent labour
market (p,71).

While it could be argued that because schools Isohadl no practical
redress at law when teachers abandoned their ctsttence they
include the penalty clause mentioned above, it lnegiointed out that a
teacher who abandons his/her job or resigns inmgmdper manner can
have his/her appointment terminated or be dismi$sedally, by the
schools board, and this latter action is a vergsepunishment.

When a teacher’s appointment is terminated, he mewer get his
entittements (such as gratuity, transfer of senate, or be employed
again into the teaching profession, at least in ¢t@e and when he is
dismissed he may never be employed by any schaasdbwithin the
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country, except by an unsuspecting board. But ancemes to the
knowledge of the employing body, that teacher waljain be
immediately shown the way out with ignominy.

3.1.6 Rights, Privileges and Benefits of Teachers

Teachers as citizens of the country enjoy both ttotisnal rights and
benefits provided by law as employees of the SchBolard, like other
civil servants. The fundamental rights providedifoChapter IV of the
1999 Constitution can be referred to in Module 8itl2. Let us refer to
these Fundamental Rights.

Closely related to the issue of constitutional tsgis that of privileges
and benefits — rights or advantages availablete@aeher by virtue of his
or her belonging to the school system as a civilasg and an employee
of the schools board. Unlike the fundamental sghthich are
‘automatic’, privileges (at least some) are to ghhdegree, based on
discretion, that is, they are not automatic e.gdytleave, sabbatical
leave, staff development etc.). Most Handbooks $¢hools
Administration or Condition of Service for Teachezmbody these
privileges and benefits.

Handbook on the Federal Ministry of Education pshdd in 1990 by
the Personnel Management Department of the Fedénaistry of
Education, Lagos, contains the current and up-te-dist of these
entitlements. Peretomode, (1992). They includddahewing:

1. Salary Advance:An officer on first appointment may, on
application, receive an advance not exceeding omathis
salary.

2. Car Loan or Motor Vehicle Refurbishing Loamhe loan to be
given for this purpose is usually repayable ovespecified
period.

3. Kilometer AllowanceThis allowance is payable when an officer
undertakes an official tour outside his statiomismown car. The
rate of this allowance is usually pre-determined.

4, Travelling Allowance:This is allowance payable in lieu of hotel
bills for each night an officer is away from histstn. The rates
of allowance are reviewed from time to time.

NB: State Civil Service allowance rates are sligthdwer than those of

the federal civil service in travelling, transpoeave and disturbance
allowances.
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10.

11.

12.
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Transport AllowanceDepending on salary grade level.

Annual Leave and Leave Graminnual leave grant varies with
salary grade levels. The maximum vacation leaudlements
for all public employees in Nigeria are usually Gfied.

Housing LoansThis may be granted to qualified officers at the
rate of an officer's eight years salary subjecatonaximum of
N80, 000.00.

House Rent AllowanceThis varies depending on salary grade
levels.

Promotion: All teachers who fall within the field of seleatiomr

who are eligible for promotion must be considergdept those
who are under disciplinary action. The minimum ioem of

years a teacher must spend in a post before beingjdered to
come within the field of selection for promotionnst uniform

through the states of the country. It also vaaesording to the
level.

Casual LeaveTeachers may be granted, at the discretion of the
Head of their school, occasional permission to mibemselves
from duty for a few days (not more than seven dayany leave
year) without loss of salary, provided that offiser permitted to
leave his station on such leave does so at hisexpanse.

Examination LeaveA head of a school may allow a teacher a
period of leave for the purpose of taking an exatom. The
period should just be short enough to allow theleyge to reach
the appointed place, sit the examination and rdtuims station.

Leave for Cultural and Sporting EventA: staff or teacher may
be granted leave by his head of school for the ggeof taking
part in any cultural/sporting event and such lesvdetermined
as follows:

0] the number of days required for the actual activity

(i)  number of days required for travelling to and frone
place arranged for the event

(i)  any number of days in excess of (i) and (ii) abaviich
are certified as necessary by the appropriateir@sports
council.
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13.

14.

15.

An officer granted this kind of leave will not bdigible for
transport at government expense, except the oliggnoody so
stipulates.

Sick LeaveThe maximum sick leave with any pay which can be
allowed an officer, who is not hospitalized duriagy period of
twelve months, is six weeks. Where such an offltas been
absent from duty on grounds of ill-health for am@gate period

in excess of six weeks within twelve calendar mentte is made
to appear before a Medical Board to ascertain vendie will be
invalidated.

Any period of absence on grounds of ill-healthektess of the
aggregate period mentioned above, will be withay pnd the
period will not count for purposes of incremenpension.

An officer incapacitated as a result of injurytive course of his
official duty is entitled to his full salary untile is permanently
invalidated if need be.

Sick leave with pay up to three months in thet finstance may
be allowed on the certificate of a Government Mald@fficer to
an officer who is hospitalized. If at the end bétt period the
officer is still hospitalized, he may have to beaewned by a
Medical Board to ascertain whether he should benpeently
invalidated or allowed further sick leave.

Maternity Leave:This is granted to pregnant women. It is taken
at a stretch counting from the day the female teadnt staff
commences the leave. However, a medical cer@isabwing
the prospective date of confinement must be predenot less
than three months before that date.

All female officers (married or single) who areegnant are
entitled to maternity leave for the duration of lweeweeks with
full pay. The affected officer's annual leave fibre year in
guestion is regarded as part of her maternity Idaxevhere the
annual leave has already been consumed before rtmd gf
maternity leave, part of the maternity leave edoalhe annual
leave already enjoyed will carry no pay.

Study Leavefor further studies may be granted to confirmed
teachers by the Schools Management Board. Thisbhmayith or
without pay depending on the policy and needs ef state.
When a study leave is granted with pay, howevex téacher is
bonded to the employer for a specific number ofyea
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16. Medical Care:Government medical facilities are provided free to
all public officers and their families. An officesuch as a
teacher, who prefers to be treated by a privatetiticmer instead
of availing himself of government medical facilgienust himself
bear all expenses incurred through such treatment.

However, in certain cases, an officer or a mendbdris family
may avail himself of the services of a private neatlpractitioner
(e.g., where there is no public medical officeg,responsible in
the first instance for the fees payable and afteget a refund on
the advice of Government Chief Medical Officer.

17. Salary IncrementsThis is not automatic but teachers who have
worked creditably well within the year are entitléa annual
salary increment. Annual increment varies accgrdim salary
grade level.

18. Compulsory and Voluntary RetirementThe compulsory
retirement age is sixty years or thirty-five yeask service,
whichever is earlier. When an officer stays beytimel date he
attains 60 years or the date his services aggrega® years, all
emoluments earned thereafter is then deducted thenofficer’s
retirement benefit. The onus is on a retiring a&fito give Six
months notice of his intention to retire from tlee\sce.

An officer can retire voluntarily from the servipeovided he has put in
at least ten years of service. He will be entittedhis gratuity and
pension.

3.1.7 Cited Case Laws

(1) Fair Hearing — Hostility of Judge toward Party
Refusal of a Principal to go on Transfer — Dis@liss

Lt. Col. E. O. Omoniyi
V.
Central School Board, Akure
J. A. Ogundele
W. O. Akintola
D. A. Ogidan

PONPE

Court of Appeal (Benin Division) CA/B/144/84

Michael Ekundayo Ogundare, J.C.A. (Presided)
Dahiru Mustapher, J.C.A.
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Emmanuel Takon Ndoma-Egba, J.C.A. (Read the Ledgeiuent)
Tuesday, 31st May, 1988

ISSUE Whether the appellant was given a fair hearing as
guaranteed under Section 33 (1) of the 1979 Caiistit taking into
consideration the conduct of the proceedings asaew

FACTS

The Appellant (Plaintiff at the Court of trial) was 23/2/76 employed
as a teacher by the defunct Western State Govetnmélpon the
creation of Ondo State, his service was transfetoethe said Ondo
State on 1/9/76 and was assigned to St. Augusti@eisiprehensive
High School, Oye-Ekiti as principal. Owing to sodisagreement with
some sectors of Oyo Community, petitions were ashf@ to the 1st
Respondent (1st Defendant at the Court of Trial).

On 21/12/77, a letter was written by the 1st Redpanto the appellant
transferring him to Acquinas College, Akure wittfeet from 1/1/78.

The Appellant refused posting and after effortspgrsuade him to
resume at his new posting failed, the appellant diamissed vide a
letter dated 10/1/78.

Two months later, the Appellant took out a writsainmons questioning
the basis or validity of his dismissal. The writ summons and the
statement of claim were signed and filed by a lggattitioner, but the
Appellant later personally took over the proseaqutibthe case.

During trial, the Appellant personally, examinedl anoss-examined the
witnesses. This lasted several hours. Severaannss of frictions
between the Appellant, the Respondents’ counselthedrrial Judge
were recorded. On one of the occasions, the Appelasked for
adjournment to enable him continue the cross-exatnins of a withess
since the time then was about 4.15 p.m. This egipdin for

adjournment was refused. On being refused, Appeliasisted on

having an hour’s rest, as according to him, he tivad of standing up.
This application was also refused. He then refusedo on with the
cross-examination. The trial judge heard furtheidence from

witnesses called by the Defence.

On another occasion, the appellant applied to mvatl to “have a
friend in court” to take notes for him. The trjatige intimated him that
such practice was not allowed. The Appellant tesison having
somebody to take down notes because, accordingntodrder 35 Rule
10 of the High Court (Civil Procedure) Rules, Orgtate permits him to
have a friend in Court. This application was aksoised.
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Consequent on the above and other events, thelappatcused the
trial Judge of being biased against him. The Tdiadlge commented
thus:

. The Plaintiff says that the Court is biased agdstbecause the
Court has refused to allow him pursue his vexati@uml
irrelevant cross-examination of the witnesses. Plantiff has
insulted and shown so much disrespect to the Gbattit is not
in the interest of the Bench that he should beaadtbto go away
with it as he has been doing. However, | do nattvia commit
him for contempt of Court at this stage but | haeealternative
other than to remand him in prison custody until nday,
31/3/80.

The Trial Judge, amongst other things, said the caght to have been
disposed of within 3 days but that the Appellantowtvas not
represented by a Counsel spent 14 days in the ssitoex; that realizing
he was not a legal practitioner he was given ewelgperation by the
Court and the opposing Counsel; that every indudgegranted to the
appellant was turned into a right by him and thaei was not pampered
like a baby, he became hysterical; that he insuledcourt and every
other person; that he behaved in a manner “I hadrngeen in a Court
of Law even when trying cases involving insane arats”; that on
several occasions, he attempted to turn the Catota boxing arena
charging at witnesses with clenched fists.

Particularly, the learned Judge further said “Wivenehis imagination
ran riot, and that was quite often — he found hlmseapable of
distinguishing between fact and the fiction emargatirom his fertile
imagination. He is a bundle of evil genius, mis€immaker and a brazen
liar, full of theatrical display of peevish tempbke a baby. The
plaintiff, an extremely mischievous character,dréess much as he could
to rope everybody into a web.”

After hearing evidence, the trial Judge dismissee tlaims of the
Appellant. Appellant appealed to the Court of Agipen the grounds,
inter alia, that the trial Judge erred in law imd@octing the proceeding
in the suit in such a manner as deprived him ofidmislamental right to
fair hearing in that:

. he displayed personal hostility to the appellantdipanding him
in custody for 3 days without being guilty of comigt

. the appellant was prevented from seeking the hikngone in
Court to help him to take notes of the proceedings
) the appellant was refused an hour's rest during dhess-

examinations after an adjournment had already befrsed on
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the ground that he had already taken too long a timhis cross-
examination.

Held (Unanimously allowing the Appeal and ordering @iad),

Fair hearing must involve a fair trial, and a faial of a case
consists of the whole hearing. No difference eximsveen the
two. The true test of fair hearing is the impresssb a reasonable
person who was present at the trial whether frosrobservation
justice has been done in the case (Muhammed v. Kative
Authority (1968) 1 ALL N.L.R. 424 at 426 applied).

In the instant case, the irresistible inference ocae draw from
the trial as disclosed on the printed record i$ tina appellant has
not had a fair trial. This is the impression asm®ble person
sitting in court would have had at the end of tin.t

Once the Appeal Court holds that an appellant didreceive a
fair hearing at the court of trial, the appropria@nsequential
order which it should make is one of re-trial.

A retrial was ordered.

The issues that would have to be resolved at thienere:

1.

(2)

whether the respondents are competent to transteappellant
without giving reasons thereof. (Was the transfahe appellant
ill-motivated or biased?)

whether the dismissal of the appellant is in coargle with the
provisions of the Teachers Service Manual, 1974.

Claims for Damages for Wrongful Dismissal
Payment of Arrears of Salaries — Contract Law

JOSEPH M. OKOROAFOR } Plaintiff
V.

1. IMO STATE EDUCATION BOARD
2. MRS. C. C. NWOSU, Principal Girls’ Defendants
Secondary School, Ogbaku

High Court of Imo State, The Owerri Judicial DiveiHolden at Owerri
(Nwogu, E.I.N.) 26/287 Suit No. How/265/82.
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FACTS

The first defendant is a statutory body charged wilie responsibility
for secondary schools in Imo State. The seconcendiint is the
Principal of the Girls’ Secondary School, Ogbakineve the plaintiff
worked as a casual labourer. The plaintiff's casepeesented to the
court may be stated as follows:

Sometimes in January 1981, the plaintiff was infednthat the Principal
of the school, 2nd defendant, needed men to wotkeémewly opened
school (the Ogbaku Girls’ Secondary School).

The plaintiff and other applicants were referred @ domestic
organisation known as the Ogbaku Projects Interiom@ittee who
would select and recommend the proper persons & sicond
defendant, who would in turn make formal preseotatif the successful
applicants to the first defendant, Imo State EdandBoard, for possible
employment.

The Ogbaku Projects Interim Committee eventualljected eight

persons including the plaintiff. They started warkhe school premises
on 16/2/81. They were not issued with any employnpaper. The

workers were made to sign attendance register aav she dates they
worked.

The plaintiff was stopped on 30/7/82 after he hadked for a period of
18 months. The second defendant promised the ilaimat he would
be paid when Government gets money.

On 30/7/82, the second defendant summoned the apghicants to her
office and gave out employment papers to five @& then. Three of
them, including the plaintiff, were not favoure@he second defendant
there and then informed the plaintiff that his appoent had been
terminated. On 8/8/82, the plaintiff was paid g@mven months (at the
rate of N147.40 per month) instead of for 18 months

The plaintiff then brought this action for:

(@) eleven months’ pay at a rate of N147.64 = N1,624.0
(b)  one month’s pay in lieu of notice = N 147.64
(c) and general damages for wrongful dismissal = N1@mOo
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The second defendant (the Principal) testified tiwden the first
defendant requested for names of workers in themiges, she submitted
the names of the eight persons who were alreadpingglin the
compound. After submitting the names, some of thbagers
vehemently protested and sometimes physically deded the entrance
of the school compound.

Their main complaint was that they were the landhens and should be
employed instead of some of the people whose naraes submitted to
the first defendant.

At the heat of the problem, the second defendgrdrted the matter to
the first defendant who invited both sides to thgpdte. The first
defendant eventually gave appointment papers ® dwt of the eight
men who had worked in the compound and to three oe&s. The
plaintiff was not favoured. She denied employihg plaintiff and said
she has no power to do so. She did not wrongélidigniss the plaintiff.

RULING

Before the Judge decided whether the plaintifinstied to anything at
all, he asked himself a question — was the pldirtiservant of the
defendant at the particular time in question? Hid ¥es, basing his
answer on the definition of servant as “a persopleyed by another to
do work for him on the terms that he, the servanto be subject to the
control and directions of his employer in respddhe manner in which
his work is to be done” (p. 5).

In the above circumstance, the judge held thapthmtiff is entitled to
his unpaid wages (N1,622.50). A servant, he maieth must be paid
his wages for services rendered.

For the other arms of the plaintiff's claims to seed, the judge
examined the terms of his contract with the firstethdant. The judge
opined that, for a contract to be valid in law thenust have been a
definite offer by the offeror and a definite ac@aqe by the offeree.

In the case before the court, nothing which coutddescribed as a
service agreement was tendered. In such circugesathe judge does
not see any basis for allowing the claim for onenths salary in lieu of
notice, for wrong dismissal and for salary from Asg 1982 until
judgement is delivered.

In the final analysis, the plaintiff is awarded teem of N1,622.50k
being wages due and unpaid to the plaintiff fomidnths at the rate of

167



EDA 854 LEGAL ASPEGJF EDUCATIONAL ADMINISTRATION

N147.50k per month, subject to deductable incomxe wath N50.00
costs.

ORDER

There will be judgement for the plaintiff againketfirst defendant in
the sum of N1, 622.50k, minus income tax payabkrettorm, with
N50.00 costs.

(3)  Civil Procedure — Juristic Person — What hagpea Party
to an action is not a Legal Person — How an umpaated
Association can be given Legal Personality — wiethe
Board of Governors of a School is a Juristic Perso

THE BOARD OF GOVERNORS, OLOFIN
ANGLICAN GRAMMAR SCHOOL, AKURE
V.
S. A. O. AINA AND OTHERS
(High Court of Ondo State, Akure Judicial Divisio@rojo, J.,
13th July, 1976) Suit No. AK/31/72.

FACTS

The first defendant was a student sponsored bplthetiff for Bachelor
of Science degree course/programme at the Uniyesit Ibadan
between 1964 and 1967. Under the agreement, ited@fendant was
obligated to serve the plaintiff for a period ofatwears upon the
completion of his course. In pursuance of the ssydeement, the
plaintiff spent a sum of N1, 178 on the first defant during the course
of this studies. On completion of his course oneJul967, the first
defendant refused to serve the plaintiff and tHemttant refused jointly
and severally to pay the sum of N1,178 when denthbgidhe plaintiff.

In his statement of defence, the first defendamtietk the claim and
contended that the plaintiff was not a legal bodpable of suing the
defendants.

HELD

1. That a party to an action must be a person kniowaw, or an
entity with its own legal personality

2. That if it is shown that a party to an actiomd a legal person,

that person must be struck out of the suit, arsligh a person is
the plaintiff, the action should be struck out
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3. That an unincorporated association is not allggason and
therefore cannot sue or be sued unless it is asdtbby express
or implied statutory provisions and

4. That the Board of Governors of a school isannatural person, it
can only sue if it is authorised by statute eitb&pressly or
impliedly.

The case was struck out.
SELF-ASSESSMENT EXERCISE 1

What is contract? Explain the statement that ‘@dntracts are
agreements, but not all agreements are contracts.”

3.2 Duties, Obligations and Termination of Contracts

Once a valid contract has been made, there ar@rceights, duties and
obligations on the side of both parties, but thésgend on the terms of
the contract. Where no express terms have bearedgrpon, Frank
(1975, p. 121) has identified a number of termg Wil apply. These
are that:

(A) The Servant must:

1. render his services personally and not by a suibsstit

2. exercise reasonable care in the execution of th@ayer’s orders
and indemnify the employer if causes any damagdestinterests
through his negligence

3. maintain loyalty to his employer by not disclosiognfidential
information acquired during his employment

4, account to the employer for anything received andémployer’'s
behalf

5. carry out all lawful orders given by the employer.

(B) The employer on his part must:

1. pay the servant the agreed wage/salary, and ifagevhas been
agreed but the service was not intended to be aaidirone, a
reasonable wage

2. indemnify the servant against any liabilities whioh may have
assumed on the employer's behalf in the course isf h
employment (vicarious liability)

3. make reasonable provision for the employee’s sdfgtgnsuring
that the method of work to be followed, the equiptrie be used,
and the premises on which work is permanently cotetlare
reasonably safe for their purposes.
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(C) The employer may terminate the contract of serincany of the
following ways:

1. He may give notice. The period of notice is thgtead upon,
and if none has been agreed, it will have to bé thach is
customary for the employee’s occupation. In theealbe of any
custom, reasonable notice must be given.

2. He may give the employee his wages for the penodleu of
notice and make the employee leave at once.

3. He may dismiss the employee summarily if the enmgdophas
been guilty of something which constitutes a tdwadach of his
contract.

(D) The employee may terminate his contract by giviagce on the
same terms as given in (1) above in Section C. eUribe
Contract of Employment Acts the minimum notice whithe
employee has to give ranges from one or few weektree
months, depending on the level of the member df siad the
length of his employment. He may also leave hiplegment
summarily if the employer has been guilty of a ltdieeach of
contract. He may not leave his employment summasilpaying
his own wages in lieu of notice.

A number of decided court cases cited by Pereten{t€92) in
Nigeria relating to the school/education systenl midke more
explicit the requisite elements of a valid contraectd other
principles discussed in this unit.

In the case of Mrs. Onwuachi v. The American Inéional School,
Lagos (1975), the defendant prematurely termin#éttedcontract of the
teaching employment of the plaintiff before the dia¢e of performance,
even after the contract had been signed and actbptine plaintiff.

The trial judge decided the case in favour of tlengff and held that
the plaintiff was entitled to recover, by way ofntgges an amount of
money which could have been her earnings had thachrof contract
never been committed. The judge pointed out thdtad been an
established law that revocation of a contract issgme and effective at
any time before acceptance, because up to this mionne legal
obligation exists. But in this present case, tlagnpff, Mrs. Onwuachi,
successfully proved all the elements of a validtiam, including assent
and consideration, and the judge decided the ca$en favour. She
was awarded costs.

In E.A. Oyedeji v. J.0. Fasheun (1976), the pl&in@yedeji, who was
employed as principal of Ebenezer Grammar Schoolafgeriod of
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three years (from 1st April, 1971), had his appomt terminated on
10th July, 1973, by the defendant who is the petpriof the school on
the ground that he (the plaintiff) left the schaathout permission.

The plaintiff then brought action against the defant for special and
general damages for wrongful termination of appuoert from the

defendant’s service. The defendant submittedttteatontract between
him and the plaintiff was void because there wasvidence to show
that the plaintiff accepted the offer of employmfot the defendant.

After reviewing the facts of the case, the judgesndssed the
defendant’s case and held “that where no particulade of acceptance
of a contract is expressly required, performance aondition in the
contract is evidence of acceptance”, and there judgement for the
plaintiff.

In another illustrative case, Joseph M. OkoroaforTiie Imo State
Education Board and Mrs. C.C. Nwosu, Principal,Is5iSecondary
School, Ogbaku, the plaintiff worked as a casuddolaer in the
defendant’s school.

The plaintiff and other applicants were referredatad selected by a
domestic organisation and recommended to the pahevho would in

turn make formal presentation of the successfuliegms to the 1st
defendant, the Imo State Schools Board, for pasgbiployment.

After working for a period of eighteen months, haswstopped as the
Schools Board gave employment papers to five ofntie@. Three of
them, including the plaintiff, were not successful.

The plaintiff then brought an action against theeddant for:

(a) eleven months’ pay
(b) one month’s pay in lieu of notice, and
(c) general damages for wrongful dismissal.

In his ruling, amongst others, the judge opinedttior a contract to be
valid in law, there must have been a definite obfgrthe offeror and a
definite acceptance by the offeree.” In the cadere the court, nothing
which could be described as a service agreementemndsred.

In such circumstances, the judge does not see asiyg for allowing of

claim for one month’s pay in lieu of notice, foramgful dismissal and
for salary until judgement is delivered.”
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Finally, in the case between Kpebimoh and the Badrdovernors,
Western ljaw Teachers Training College (1969), glantiff who got a
contract for the building of one dormitory blockobight an action
against the defendants to recover balance of payfoernwork done
under the building contract and damages for bre&clontract.

The plaintiff agreed to erect and furnish a buitpfor the defendants at
an agreed price. When it appeared after the wark legun that the
price was inadequate for what the defendants reduthey agreed to
increase it by an amount to be determined, ang@ltietiff went on with
the work and incurred expenditure exceeding theexdprice.

The new price was never agreed between the pantigshe defendants
refused to pay the amount expended by the plaimtiféxcess of the
agree price and withheld the report of an expert \Wwad valued the
work for them. The plaintiff did not complete tlentract, and the
defendants occupied the building, paid the plditiié agreed price, and
terminated the contract.

The plaintiff instituted the present proceedingimiag a balance of
payment for the value of work done for the defenslat their request,
and damages for breach of the building agreement.

The plaintiff contended that he was entitled tookez his expenditure
on the uncompleted work and the profit he wouldehavade had the
work been completed. The defendants contendedheatdlaintiff could

not recover anything for the incomplete performaon€dhe contract,
which was an entire contract.

The presiding Judge, OVIE-WHISKY, held that an agged contractor
is entitled to any balance of payment for the wioekhas been prevented
from doing. Judgement was entered in favour ofplaetiff against the
defendant for the sum of £1,415, being specialgareral damages for
breach of a building contract.

(1) Contract — Contract of Employment — Whether Utien
Acceptance of Offer voids the Contracts — Wrongfarmination of a
Principal's Employment

E. A. OYEDEJI v. J. O. FASHEUN
High Court of Ogun State, Abeokuta Judicial Divisio
(Odunsi, J., 31st March, 19Y,65uit No. AB/90/73.
SOURCE The University of lle-Ife Law Reports Volume 6tParpp.
134 — 141.
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FACTS

The plaintiff was employed as the Principal of Emsr Grammar
School for a period of three years from 1st Apt®71. On the 10th
July, 1973, the defendant who is the proprietothefschool terminated
the plaintiff’s appointment on the ground that && the school without
permission.

It would appear from the evidence that the immedieduse of the
defendant’s action was the plaintiff's absence frduty, when he went
to lle-Ife to take part in the marking of the 19W&st African School
Certificate Examination scripts. According to ftlaintiff, he received a
letter dated 15/6/73 addressed to Principals obis#ary Schools by the
Western State Ministry of Education, stating thesichers who were
markers of the school certificate examination gsripe released to the
West African Examinations Council. He himself Haskn appointed a
team leader for the exercise, according to a Ildttemn WAEC. On
receipt of the WAEC's letter, the plaintiff wrote latter to both the
defendant and the chairman of the school's Boar@mfernors asking
to be allowed to take part in the marking exercis&€he plaintiff
delivered a copy of the letter to the said chairrttas same day. He
delivered that of the defendant to him the next daythe defendant’s
return from a trip in Lagos. The defendant pemithim to go. The
plaintiff also advised his deputy, Mr. Isola whosaalso invited to the
marking exercise to submit a written applicationbtith the defendant
and the chairman, Mr. Odebela, and Mr. Isola didrsd travelled to lle-
Ife accordingly.

When the plaintiff left for Ile-Ife on the 2nd Jul§973, he (Mr. Isola)
made an entry in the school’'s log book. Beforeplantiff left for Ile-
Ife, promotions had been concluded for the year tAedstaff had met
and decided who and who were to be promoted. stelad asked one
Mr. Adegboye a relation of the defendant who wasaaluate teacher in
the school to take charge of the school in his mtse(NB: The
thoroughness of the plaintiff in this paragraph aweoid any likely
charges of having not completed his school assighimefore he left for
lle-Ife or any charge of incompetence). The pl#ineturned to the
school for a night on July 7, to put finishing tbes to preparations for
end of session activities, went back to lle-Ifetioa 8th July, and finally
returned to the school on July 10, before the dchacated on the 12th
July.

The defendant in a letter dated 7th July, 1973 quiiepl to terminate the

plaintiff's appointment on 10th July, on the allaga that the plaintiff
absented himself from duty without permission.
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The plaintiff then brought this action against thefendant for the sum
of N5,000.00 being special damages, the salariegsdutd have earned
from 1st July, 1973 to 31st March, 1974 (when lustact was due to
expire) and general damages for wrongful termimaté appointment

from the defendant’s service. The defendant subdhihat the contract
between him and the plaintiff was void becauseetheas no evidence to
show that the plaintiff accepted the offer of enyptent from the

defendant.

HELD
That where no particular mode of acceptance ofrdract is expressly
required, performance of a condition in the coritrisc evidence of

acceptance.

There was judgement for the plaintiff in the sumiN&,722.40 made up
as follows:

(A) Difference in salaries due from the defendamil shose earned

from the Central School Board N 662.40
(B) Annual central allowance for three years ND,H0
(C) Car basic allowance N 360.00
(D) General damages N 200.00

Plaintiff’'s claim succeeds.

(2) Claims for Damages for Wrongful Dismissal —
Payment of arrears of Salaries — Contract Law

JOSEPH M. OKOROAFOR } Plaintiff
V.

1. IMO STATE EDUCATION BOARD
2. MRS. C. C. NWOSU, Principal, Girls’( Defendants
Secondary School, Ogbaku

High Court of Imo State, The Owerri Judicial DiveiHolden at Owerri
(Nwogu, E.I.N.) 26/287 Suit No. How/265/82.
The case has been cited under 3.1.7. in this Yoil. may refer to it.

(3)  Civil Procedure — Juristic Person — What hagpea Party
to an Action is not a Legal Person — How an Unipooated
Association can be given Legal Personality — whethe Board
of Governors of a School is a Juristic Person
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THE BOARD OF GOVERNORS, OLOFIN

ANGLICAN GRAMMAR SCHOOL, IDANRE
V.

S. A. O. AINA AND OTHERS

(High Court of Ondo State, Akure Judicial Divisiddrojo, J., 13th July,
1976) Suit No. AK/31/72.

The case has been cited under 3.1.7. in this Yoil. may wish to refer
to it.

(1) For a Contract of Employment to be Valid, there mbe
evidence of Offer and Acceptance

PHILIP IHEMEBIGE
V.
IMO STATE EDUCATION BOARD & 1 OTHER
(High Court, Owerri, Justice N.N. Wachukwu — 9/4/88uit No.
HOW/264/82)

JUDGEMENT

In his particulars of claim, the plaintiff claimag against the defendants
jointly and severally the sum of N2,771.68 whichdagd represents his
arrears of salary from February, 1981 to Decemb@8, at the rate of
N147.64 per month; one month’s salary in lieu ofice and that is
N147.64 and another sum of N1,000.00 which he destrsimply as
“wrongful dismissal”’, whatever that means.

Plaintiff claimed that the Ogbaku Projects Intel@ommittee recruited

himself and seven other persons to work for thelsGisecondary

School, Ogbaku on the 16th of February, 1981 aktmgtchmen. He

also claimed, in his evidence in court that he algs employed by the
2nd defendant as a night watchman and that hevesteome of his

salaries from the 2nd defendant except for theodewnhich is subject

matter of this suit. He said he was later disnddsgthe 2nd defendant
except for the period which is subject matter of guit. He said he was
later dismissed by the 2nd defendant and that leengaer issued with
any employment papers.

Plaintiff's witness Michael lheme confirmed plaffis story that
plaintiff was initially recruited by the Ogbaku Reots Interim
Committee and handed over to the 2nd defendansdorice. He also
confirmed that the Committee pressurised the 2ridndiant to ensure
that the Education Board employed the plaintiff.itn&ss said that as a
result of the pressure, five out of the seven nienGommittee sent up
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to the Board for employment were employed. The @if@ndant who is
the Principal of the Ogbaku Projects Interim Coneeitfor onward
transmission to the Board for employment. She #aédplaintiff was
not one of those whose application succeeded.

| think it is now well settled that for a contraat employment to be
valid and indeed any other contracts, there mustabeoffer and
acceptance. This means that there must be a téefoffer of

employment and also a definite acceptance of ttat.oSee Ajayi-Oba
v. The Executive Secretary, Family Planning CouatiNigeria (1975)

3 SC. p. 1. there is agreement between the pdntéshe authority that
could employ the plaintiff was the 1st defendant.

There is also agreement that this body did notraffey employment to
the plaintiff and that plaintiff never worked fot as an employee.
Indeed, the plaintiff told this court that he wasnuited by the Ogbaku
Projects Interim Committee and employed by the @efgndant.

Though the general law is that a contract of emplayt may be in any
form, that is, that it may even be oral, the primrisof Section 4 of the
Statute of Frauds 1677, which is still applicabldmo State, makes it
mandatory that a contract of employment must beriting since it falls
into the group of contracts not to be performedinitone year. The
plaintiff has not established any contract of ergplent on the basis of
this well-established principle of law and this dogannot assume
employment on the mere ipse dexit of the plaintiff.

Plaintiff has not discharged the burden placed oim hto prove
employment and his claim ought therefore to falt.is accordingly
dismissed with no order as to costs.

(2) Contract of Employment — Wrong Dismissal — Fair e

MRS. D. AWUNOR Plaintiff
V.
1. THE TEACHING SERVICE BOARD
2. THE PRINCIPAL, EZEMU GIRLS’
GRAMMAR SCHOOL, UBULU-UKU  Defendants
3. THE ATTORNEY-GENERAL,
BENDEL STATE

(High Court, Ogwashi-Uku, Bendel State, NWAKE, B) A
Suit No. 0/6/89
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FACTS

The plaintiff, Mrs. D.N. Awunor who hails from Obian lka Local

Government Area of Bendel State has been a teathes 1976 and
was employed to teach at the Ezemu Girls’ Gramnwno8l, Ubulu-

Uku at salary level 07 being the salary ratingN&@E holder; which she
possessed.

On 14/10/88, her appointment was terminated asagwed in the letter
presented to her by the 2nd defendant, the prihoipthe school. The
plaintiff claimed that the termination of her appmnent has deprived
her the various allowances, her salaries, bonuses,pensions and
gratuity she would be entitled to if allowed to wao retiring age. The
plaintiff in effect made the following claims:

(@) a declaration that her termination is wrongful ralvires, void
and of no effect.

(b)  a declaration that the plaintiff was not given & Feearing before
her termination.

(c) N2100,000.00 (One hundred thousand naira) beingiapaad
general damages for wrongful termination of her camjment
against the defendants jointly and severally.

At various hearings it was discovered that the dstendant, the
statutory body charged with the employment, proaroind discipline
of teachers within the Teaching Service Board, wasble to put
forward, a specified period that the plaintiff ¢adr out the fraudulent
act of adjusting her salary from level 07 step 30 step 6 which
eventually led to the termination of her appointinasa the letter of
termination contained.

During the course of the trial, it was also disgedethat the plaintiff
was not duly involved in the activities of the phtieat tried her. The
court however recognizes the right of the Teactbegvice Board to
employ, promote, transfer and discipline teachers.

Going through the verdict of the panel that trilked plaintiff, it was also
discovered that the plaintiff indulged in the aatdar which her
appointment was terminated.

JUDGEMENT
The evidence before this court shows that the piainas not given a
fair hearing. Where a board decides to termirtsgeappointment of any

teaching staff, the Board is duty bound to adherené law creating the
Board otherwise such action can be described dsandl avoid and
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unconstitutional (Eperokun V. Unilag (1985) 4 N.VARL (pt. 34) 5 162
applied (p. 618 paras C.G.).

In the case before this court, the defendants haéeldfto comply with
the terms that established the Teaching ServicerdBa#a therefore
follows that the plaintiff’'s termination was unlawf null and void,
wrongful and unconstitutional.

The court therefore rules that the plaintiff isigetl to her salaries and
other entitlements from the date of termination tilp the date of
judgement.

The court also orders that the plaintiff be transf@ from Ezemu Girls’
Grammar School to any other school within the gliogon of the Board
(Shitta-Bey v. Federal Civil Service Commission §19 1 SC. 40
referred to, followed and applied).

(3) Wrongful Dismissal of a Teacher — Allegation of §ed
Certificate

ABIGAIL P. AKOR Plaintiff

V.

=

RIVERS STATE SCHOOLS BOARD

2. THE COMMISSIONER FOR EDUCATION Defendant
MINISTRY OF EDUCATION, RIVERS STATE

3. THE ATTORNEY-GENERAL AND

COMMISSIONER FOR JUSTICE, RIVERS STATE

(High Court of Rivers State, Port Harcourt, Mr. tltes J.A. Fiberesima
— Ag. Chief Judge, 16/08/90) Suit No. OHC/216/88.

JUDGEMENT

This is a claim by a teacher, Abigail P. Akor whasadismissed from
service on 24th March, 1987.

She was employed in 1971 and since her employmantbleen quite
studious and has progressed from Salary Level @56t@}) per year as
Grade Il Teacher after passing the Teachers Grade Certificate

Examination in Arithmetic, English Language, Prples and Practice
of Education, History, Practical Teaching, GeogsapBocial Studies
and Physical & Health Education.
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Her examination results confirmed by the RiverstéStilinistry of
Education by various letters Reference Nos. RE/MXDEII.10/770 of
13th March, 1983, RE/MOE/2/Vo0l.19/259 of 12th April984 and
RE/MOE/2/Vo0l.23/302 of 23rd January, 1985.

In 1987, she was interrogated by the police on legation that her
supplementary result sheet was a forgery.

She denied the allegation, the police did not eshew to her the forged
document, the police did not prosecute her eitsBe was also not
guestioned by the Teachers Disciplinary Committeleyoany Teacher’s
Personnel Audit.

She said she protested against her dismissal ibingowas done to
reverse her dismissal so she came to court toectygl the dismissal
because it was wrongful, unlawful, unconstitutionavalid, irregular,

null and void.

Her dismissal letter reads:

“DISCIPLINARY ACTION”

1. Following upon the outcome of the report of theacher’'s
Personnel Audit with regard to forged certificdtam directed to

inform you that you are hereby dismissed from theaching
Service of the Rivers State with immediate effect.

2. You are to handover all school property in youstody to the
Head of your institution or to the next officer el if you are the
Head.

SGD.
E.N. IKORO
SECRETARY

RIVERS STATE SCHOOLS
BOARD

She claimed to be 35 years of age and a pensioeafdoyee entitled
to gratuity and pension on retirement at the agéQofears and would
have continued in her employment with enjoyment salaries,
remunerations, emoluments and other employment fitenentil
retirement but for the wrongful dismissal.

She claims:
0] Cumulative net salaries from 1987 to 2013 at

N2,103.00 peryear..... ... ... coivviiiiiiiiinennne. N 54,d3.
(i)  Gratuity from 1971 to 2013 at 250% ......... .. ...[§,325.00
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(i) 3 months’ salary in lieu of notice to retieg
N166.81 permonth ... ... ... .... ... ... ... ... ... N 508
TOTAL N62,503.43

(iv)  Annual increment, housing, transport and leaNewance.

She also claims a declaration against the defeadhat she is still in
the employment of the 1st defendant as a TeaclaeGrwo.

Defendants did not resist the claim; they did niet &ny statement of
defence.

In that circumstance, there will be judgement fiairgiff:

1. | declare that the dismissal of the plaintiforfr the Teaching
Service of Rivers State of Nigeria is unlawfulgdhl, null and
void, and of no effect whatsoever.

2. | order the defendants to re-instate the plfiimtio the Teaching
Service of Rivers State of Nigeria forthwith thatfiom the date
of this judgement.

3. | order the defendants to pay to the plaintiffaarears of salary
due her from March 1987 to July 1990 at N2,013.€@0gnnum.
4. | order defendants to pay plaintiff all arreafsalary increments;

leave, transport and housing allowances from Magav to July
1990 at the appropriate rate.

The claim for gratuity is refused because | havderd that she should
be re-instated. | also refuse the claim for 3 shsalary in lieu of
notice to retire at N166.81 per month because ehmaade an order for
re-instatement. | am of the view that the Rivaire&SGovernment needs
trained teachers like this plaintiff.

Judgement for plaintiff.

J. A. FIBERESIMA
Ag. Chief Judge, 16/8/90

Chief P. Ibeku asks for costs of N500.00.

Mrs. C. A. Okirie leaves issue of costs to court.

She argues that plaintiff will receive her salangni 1987 without doing
any job so the court should be lenient.

Cost for plaintiff N200.00.
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SELF-ASSESSMENT EXERCISE 2

I Identify and briefly discuss the five essential nedmts of a
contract.

. Explain the terms offeror and offeree. What ame riles to be
observed with regard to offer and acceptance ofaching
appointment?

3.3 Employment Procedure

There is no uniform procedure for the employment te&chers
throughout the various States of the Federation.

However, most employment processes tend to follbve pattern
summarised below:

1. An advert calling on interested/or specific catégmrof trained
applicants to apply for teaching appointment witle tSchools
Board. In some cases, interested applicants go&noployment
application forms, fill them and submit same to Bmard even
without advert calling for application.

2. Qualified or suitable applicants are shortlistede thames are

published and are invited for interview on a scheduwate —

sometimes according to discipline or teaching sulgecas.

Applicants are interviewed.

Names of successful candidates are published andeguested

to report to the Schools Board to pick up theirtelet of

employment/posting within a given deadline.

5. Successful candidates pick up their letters of app@nt/posting
including such other vital forms as acceptance @#eroof
appointment, assumption of duty form, identificatitorm and
medical history and examination form.

B w

SELF-ASSESSMENT EXERCISE 3

I Briefly explain the ways by which a teaching offeray be
terminated.

. Identify and discuss the duties and obligationgeaicher to his
employer and those of the employer (Schools BoaodYhe
teacher.

3.3.1 The Letter of Appointment
Usually, this letter is one of provisional offer pénsionable teaching
appointment. It contains information as to positilo which the

successful applicant has been appointed, the deagd and step, the
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school to which the successful applicant has bested, the subject the
candidate has been appointed to teach and thaaudtassumption of
duty when his/her Principal is required to notifye tSchools Board and
the Zonal Schools Board in the area in which thstis located.

3.3.2 Acceptance of Appointment Offer

If the individual is interested in taking up theesfof appointment on
the terms and conditions stated in the letter &&robf appointment,
he/she then signs acceptance document. It is afitdy this form has
been signed and the other documents duly compéetddsubmitted that
the applicant has formally entered into a cont@ciployment as a
teacher with the educational institution.

3.3.3 The Medical History and Examination

This is a standard form to be completed by a gedlifmedical
practitioner in government service and returnedeumdnfidential cover
to the Board from the date the applicant assumdy. dut is the
responsibility of the applicant to cause the reportbe sent to the
institution within a stipulated time.

4.0 CONCLUSION

In conclusion, all the issues in employment procedhave been
discussed. Employment as a contract has bindaigres on the offeree
and offeror. Caution should therefore be exercisedll matters and
issues relating to employment of teachers. Thrsesessary in order to
avoid litigation.

5.0 SUMMARY

In this unit, we have discussed the requisite te walidity of all
contracts, offer and acceptance of contracts, textian of offer,
probationary period and tenure, resignation, agdtsi privileges and
benefits of teachers.

Having assumed duty, we looked into the duties abligations and
termination of contracts. Some cited case laws wareewed to buttress
the constitutionality of what goes on in the scheolironment. The
employment procedure was discussed, along the afeketter of

appointment, acceptance of appointment offer andigak history as
well as examination.
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6.0 TUTOR-MARKED ASSIGNMENT

I Probation and tenure are two basic terms oftencegsd with
the employment of teachers. Explain both terms.

. Cite any relevant cases to either of the two gjative facts of
each case

7.0 REFERENCES/FURTHER READING

Federal Government of Nigeria (1999)he 1999 Constitution of the
Federal Republic of Nigerid.agos: Federal Government Press.

Federal Ministry of Education (1990The Handbook of the Federal
Ministry of EducationLagos: Federal Ministry of Education.

Frank, W.F. (1975)The General Principles of English La®™ Ed.
London: Harrap & Co. Ltd.

Imo State Education (Miscellaneous Provisions) £di@88.
Imo State Education Edict N. 10, 1989.

Imo State Education Law, 1980.

Imo State Teachers Service, Manual, 1974.

Major, W.T. (1978).The Law of Contrac6™ ed. Estover, Plymouth:
Macdonald and Evans Limited.

Nigerian Weekly Law Reports, 21 November, 1988 Baripp. 448 —
453.

Nwagwu, N.A. (1987Education and the Law in Nigeria: The Rights of
Teachers and StudentsQwerri: KayBeeCee Publications
Limited.

Peretomode, V.F. (1992)Education Law Principles, Cases and
Materials on SchoolsOwerri: International Universities Press
Limited.

Redmond, P.W.D., Price, J.P. and Stevens, |.N. Ql9General

Principles of English Lawpungay, Suffok: Macdonald & Evans
Ltd.

183



EDA 854 LEGAL ASPEGJF EDUCATIONAL ADMINISTRATION

Reimmleis, M. and Ware, L. (1972%chool Law.lllinois: Interstate
Printers and Publishers Limited.

Reutter, Jr. Edmund E. and Hamilton, Robert R. §)9The Law of
Public Education2™ ed. Mineola, New York: The Foundation
Press Inc.

The Funk & Wagnalls New Encyclopaedil. 7, p. 7.

The Webster's New Twentieth Century Dictionary glish Language
(1980). 24 London: William Collins Publishers Inc.

Westwood, John (1975hance’s Principles of Merchantile La@1™
ed. Reading, Berks: Donnington Press.

184



EDA 854 MODULE 2
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1.0 INTRODUCTION

Control is an essential element of group life. Papntrol is a central
aspect of school life. It is indispensable in maiming law, order and
peace in order to ensure a suitable environmentefficdent operation
of schools for effective teaching and learning. Mhcontrol is a
problem that all organisations face, this problsnespecially important
and most acute in service organisations, such a$icpschools, that
have no choice in the selection of their clientsowdarticipate in the
organisation. The problem of student control iseatgated in schools
because these organisations are often confrontdd pupils who may
have little or no desire for the services providgdhese institutions.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

) enumerate the three criteria that school admin@sashould
apply to every proposed rule before being enfoliced school
context

) explain the term “in loco parentis”

) list the types of students’ discipline problem

) state the causes of student indiscipline
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explain the guidelines on punishments of studmteffences in

colleges

) state the four common law principles that shoul@dguschool
officials in administering punishment

. discuss retributive punishment, deterrent punishimamnd
reformative punishment

) list the different types of punishment in Nigersehools.

3.0 MAIN CONTENT
3.1 Concept of Students’ Control

Most State Education Laws or Edicts contain ruled eegulations for
schools. These often cover such matters as vaftuss of records
(admission, progress and withdrawal, time table,ekle diaries,
corporal punishment book), attendance register, oracwodation
requirement, punishment, transfer and leaving fomtes. We will
discuss these records and some other ones andughication for
keeping them in Module 3. You will then see angrapiate how useful
the records are.

3.1.1 Issues in Discipline

In an effort to prevent and resolve student disogplproblems and
ensure efficient functioning of the schools, sckobbards have long
realised the need to promulgate reasonable disaipli policies and
procedures. These rather broad policies are made specific as rules
and regulations at the individual school level. Yosthool rules and
regulations that are reasonable, have an educhtijomgpose, are
administratively feasible and are legally enfordealshould be
maintained in a school (Gorton, 1983).

The New Jersey Schools Board in the United Stateepsrted by
Peretomode, 1992 has recommended three criteria $ichool
administrators should apply to every proposed rh&fore being
enforced in a school context. These are also retetathe Nigerian
School system:

. Is the proposed rule necessary for the orderly affdctive
operation of the School?

. does the rule involve some suppression of freedom?

. if so, is the incidental restriction on freedom any greater than

is reasonably necessary for the orderly functiomhtihe School?
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While the reasonableness of rules and regulatiangaat be decided in
the abstract except in the context of the appbcator fact of the
situation, the three questions above provide auliggfide for judging
the reasonableness of School rules. This poinimdasly expressed by
Reutter and Hamilton (1972) when they wrote:

. Clearly a compelling interest of the state is trentenance in its
Schools of a proper atmosphere for learning. Bubhymaules
ostensibly so aimed have been invalidated by cagtsuse they
are not rationally connected with the purportedeotiye. The
closer a rule encroaches on a constitutional rglgtudents, the
greater the burden of justification on School attles to show a
compelling need for the rule ... Any enforceablk rof conduct
must be connected with the welfare of the schools.

The implication of the above quotation is that wHhichool Boards and
School authorities (principals and teachers) astegewith powers and
prerogative to make rules and regulations to goikenbehaviour of
students for the efficient operation of schools¢chsuules must be
reasonable, i.e., rules which measurably contriboithhe advancement
of the educational process. As Alexander (1980htlygpointed out,

where governmental actions, Schools Board or Seboiding rules

and regulations have been unreasonable, vagueraaybior direct

violations of constitutional rights or freedomse thourts, will impose
limitations or declare them null and void and of effect in order to

protect the students (p. 318).

3.1.2 The In Loco Parentis Doctrine

School administrators and teachers have the powaathority and
responsibility for administering a School's distiply programme. This
power to control and discipline students for infraws is traceable to the
age-old doctrine of in loco parentis, in placelsd parents. This position
of the School administrator or teacher with regardisciplinary control
of students is well explained in tl@orpus Juris Secundu79 C.J. S.
493).

As a general rule, a school teacher, to a limitddrdg at least, stands in
loco parentisto pupils under his charge, and may exercise poalers
of control, restraint, and correction over themnagy be reasonably
necessary to enable him to properly perform higedwds teacher and to
accomplish the purpose of education; he is sultgecuch limitations
and prohibitions as may be defined by law...

The courts in democratic societies all over thelavtwvad also viewed
school officials as standing in loco parentis allugvthem to regulate
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the student in any manner subject only to the stalsdand restraints
that a parent would use in supervising the welfairéhe child. For

example, In Gott v. Berea College in the U.S. (39113 justices held
that:

. College officials stand in loco parentis concernthg physical
and moral welfare and mental training of the pyplsd we are
unable to see why, to that end, they may not makerale or
regulation for the Government or betterment ofrtpepils that a
parent could for the same purpose.

The implication of this statement is that courtglioarily will not
interfere with the authority of a school to makéesugoverning student
behaviour unless such rules are unlawful, unredden&apricious or
against public policy.

The doctrine of in loco parentis had been basetherassumption that
by sending their children to school, parents agoegelegate to school
officials the power or parental authority to comttbeir children's
conduct in a manner that will be of the best irgete the child. Cravan
(1981), however, points out that today, this sitratis drastically
changing. Parents now argue that when the conceiginated,
education was voluntary and personal, the parelnntearily committed
the child to the authority of the teacher who ulsusphent the entire day
with the child in a small classroom or school, #ir developing
something akin to a parent/child relationship witie pupil. Most
teachers today instruct children for only parttué tlay and have fewer
opportunities to form close relationship in lardgsses and schools. It is
in the light of this latter point the Ohio Departmef Education in the
United States has come to reject the idea thatodsnoay act in place of
the parents, The Department was of the view thastémd in loco
parentis, one must assume full duties, resportsgisiland obligations of
a natural parent to a pupil. What is the situatioNigeria? Are teachers
really standing in locos parentis to the studentseu their care?

Crayan stated thus:

. That students' relationship to School and to paran¢ entirely
different. The School/Child relationship is intetrant with
different adults involved at different times of tday and year;
they often at superficial levels and for short pdsi of time
stayed with the child. Parents relationship on tteer hand
ordinarily incorporates deep feelings of mutual dowand
affection. For this reason, corporal punishmenticted by
parents would have an entirely different effectntithe same
punishment meted out by School authority (1981)p, 4
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What this means is that the doctrine of in locoep#s is on the wane
not only in the United States but also in Europe @ven in Nigeria.

SELF-ASSESSMENT EXERCISE 1

I What do you understand by the phrase “in loco pe'eh

. Of what importance is the doctrine in the contrad discipline of
pupils in the school?

iii. Why is the “in loco parentis” doctrine being chaljed today?

3.1.3 Problems and Causes of Indiscipline

There is a wide variety of student misbehavioursamools but these
discipline problems vary in degree from schooldbaol. Gorton (1983)
has classified the various types of problems, ngmaisbehaviour in
class, misbehaviour outside class but within thieost; truancy and
tardiness as shown in Table 4.

Gorton also proposed taxonomy of the causes ofestaddiscipline
problems in which he categorized the possible ude students'
misbehaviour into three categories, viz:

Table 4 Types of Student Discipline Problems

Misbehaviour

Misbehaviour | outside class Truancy Tardiness

in Class (but in School
or on School
grounds)

1. | Talking 1. | Fighting 1.| Cutting |1. | Frequently
back to class being late to
the teacher class

2. | Not 2. | Vandalism 2. | Skipping | 2. | Frequently
paying school being late to
attention school

3. | Distractin | 3. | Smoking
g others

4. | Gum 4. | Using
chewing illegal

drugs

5. | Vandalism 5. | Student

dress

6. | Profanity | 6. | Theft

7. | Cheating | 7.| Gambling

8. | Assault 8. | Littering

9. | Student
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activism

10 | Located in
an
unapprove
d area

Source Richard A. Gordon (1983). School Administratiorda
Supervision, Leadership Challenges and opporésit
Dubuque, IA: Wcb. P.327.

School-related factors, personal factors and hoomercunity

environment. A fourth category referred to as goreental/external
factors has been added to the Gordon’s classiiicascheme by the
author to make it more exhaustive.
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Table 5 Causes of Student Indiscipline — Taxonomy
Home and
School-Related Personal Community Governmental
Factors Factors Environment and External
Bodies
1.| Poor Teaching 1. Student doesn’t1. | Poor authority 1. | Federal
understand the | figures and Government
rules relationship policy
within the
home
2. | Irrelevant 2. | Student doesn’t2. | Crime infested 2. | State
curriculum understand neighbourhooc Government
why the rules directives
exist
3. | Inflexible school| 3. | Poor 3. | Student 3. | External
schedule Educational activities after Board
background School, e.g examination
work, other
activities that
keep him up
late at night
4. | Insufficient 4. | Undesirable
adaptation and | poor
individualization relationships
of the school’s
programmes to a
student
educational
background
5.| Student IS
psychologically]
disturbed
6. | Personality
conflict
between
student and
teacher
Source Richard A. Gordon Ibid p. 329.
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3.1.4 School Rules and Regulations for Students

Every school has a set of rules and regulationsntrteaguide students
towards good conduct and behaviour in order to tamingeneral
discipline, peace and order necessary for effetdigehing and learning.
Any action on the part of a student that goes eoptto these school
rules and regulations is often considered as aenof and an act of
indiscipline which attracts certain disciplinarytians.

Usually, school rules and regulations cover a watgge of areas, such
as school uniforms/personal appearance, chanregmimunication, use
and misuse of school property; school attendantasscand study
regulations, student/student relationship, stafffsht relationship, day
student/boarding regulations, tests/examination/ omations,
sports/manual labour, students visiting days/outiiog students living
in the boarding house) and general regulations.

The effectiveness of school rules depends on a aupfifactors. Three
of the seven criteria identified by Gorton (1983 aelevant to our
discussion. They are:

1. Rules and regulations on student behaviour shoeldtated in
positive form as much as possible, and studentoresbility
rather than misbehaviour should be stressed. Thehasis on
student behaviour should be on that which is désiret on
behaviour which is unacceptable

2. The policies and procedures governing student betaghould
be written in clear, understandable language anprégented in
student, teacher, and parent handbooks which arewed from
time to time

3. The consequences of violating a rule or regulasbould be
made explicit and commensurate with the naturdefviolation
so that students will have the opportunity to tdie information
into consideration before they violate a rule gulation.

These three important guiding principles in drawug regulation for
students are often not adhered to in Nigeria. Nwadd987), for
example, provides us with a typical list of the ukegions that should
govern student behaviour in post-secondary schabis. list, contained
in the Handbook on Discipline was produced by theabra State
Schools Management Board. A look at the regulatamiisshow that
they are couched mostly in negative or unacceptstakements instead
of being stated mostly in a positive form. The sué:nd regulations as
provided by Nwagwu (1987, pp. 137-8) are as follows
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(b)
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(d)
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Staff/Student Relationship:

Staff quarters are out of bounds to students urfiess
acceptable reasons

Any student who feels offended by a staff membewukh
not take the law into his own hands. He shouldrefo
the principal or his assistant

Due respect should be shown to teachers

Any indecent approach to a female student by a staké
should be reported to the Principal.

Student/Student Relationship:

Use of corporal punishment and other forms of tertis
forbidden.

Fighting and bullying are prohibited.

No case should be reported to parents without first
reporting to the Principal.

Fagging and servitude are forbidden.

Punishments by prefects should be reasonable astd ju
and must be fulfilled even if a student wants totgst
against them.

Senior students should show good example and junior
students should respect the seniors.

There should be no indecent behaviour between arale
female students, or among them.

Beginning and End of Term:

Boarders must return to school on the opening adigré

6 p.m

Boarding fees must be paid in full one week after
reopening date and tuition fees not later than moath
after reopening

Students must not leave school for vacation ordiags
before authorised time and date.

General Rules:

No student should leave the school premises ulaislireg
except with exit card

Stealing is a serious offence

Loitering during classes is not allowed

Good student behaviour inside and outside school
premises is necessary
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Proper dressing is important and only the schobtiaf
uniform should be worn during the term whetherdasor
outside the school, including at all social gaithgs

Students must participate in physical education and
sporting activities

Every student should belong to a school club onetpc
approved by the school

School functions can only be organised with periomssf
school authorities

Proper care must be taken of school property imetud
furniture and equipment. Culprits will pay for dage to
these

Students must keep the school clean

Smoking, alcoholic drinks and dangerous drugs are
prohibited

Strikes, demonstrations and riots are forbidden
Punctuality is essential.

The emphasis that student behaviour should beainathich is desired,

not on behaviour which is unacceptable, is illustleby statements in a
Student Handbook on Elementary Schools’ Rights Resbonsibilities

by the Detroit Public Schools.

The student responsibilities (rules of conduct)chihare similar to those
outlined above but stated in positive form areciiews:

What You Can Do

1. Take Part

Come to school every day

Come to school on time

Go to all classes. Do the classwork
Ask your teachers for help.

2. Control Self

Obey all school rules

Act in a way that will help you and the other stotgeto
learn

Help care for books, supplies, and all school priype

3. Respect School Workers
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4. Respect Other Students
. Be fair with other students
. Treat other students in a way that will not hurénth
Avoid fights

. Speak kindly to other students. Avoid name calliciged
in Gorton, 1983, p. 342).

Furthermore, a look at the rules and regulationamimst secondary
schools in Nigeria will show that the consequenckwiolating such
rules and regulations are not made explicit. Comsetly, students,
teachers, and parents do not know which rulesioiated, will attract
what punishment. The result is that similar or tte offences often
attract different kinds of punishment from the samnelifferent teachers
and school administrators.

In order to avoid this glaring anomaly and to cheekklessness in
punishing students, the Federal Ministry of Edwrain 1988 came up
with a categorization of the various offences otahble in the Federal
Government Colleges into minor, fairly serious,i@@s, and major or
very serious offences. The Ministry also providaddglines in the
punishment of students for the different categonésffences. The
guidelines in tabulated format are provided in Feg@.

3.2 Guidelines on Punishment of Students for Offeres

Find below a format of guidelines on punishment stfidents for
offences in the Federal Government

Colleges as adapted from the publication of theeFddMinistry of
Education (Peretomode, 1992).

Fig. 6 Guidelines on Punishments of Students faddffences in
Federal Government Colleges
Categor| Detail of | Recommend| Whether | Supervisio| Authority
y of | Offences ed Recorded| n of | for
Offence Punishment Punishme | Punishme
S nt By nt
(i) (a) (a) No (a) (a)
Minor | Unpunctuality | Minor (minor Teacher or Teacher
; improper| detentions | detention | Prefect or| or Prefect
dressing; (30 minutes offenders | Prep or Prep
disturbance in of manual| to be| supervisor| Superviso
class, prep orlabour). listed, but| s. r.
dormitory; record
inattention in destroyed
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class; not after

properly work).
equipped for
class; using
wrong cutlery
at meals; duty
not properly
carried  out;
disrespect to &
senior; using

574

abusive

language,

lateness tq

meals.\

(b) (b) No (b) (b)

Absence from Double the Prefect- | Prefect-

Minor work. on-duty. | on-duty.

Detention

work.
(i) (@) (i) Yes, and (i) 0]
Fairly | Offences Single or| number | Prefect- | Teacher
Serious | listed in (i) (a)| double of on-duty or Prefect.

repeated detention detention | supervised

despite (each entered | by the

warning; detention on the| Master-

neglect of| involving Terminal | on-duty.

duty; failure| one hour off report.

to obey| manual

instructions; | labour).
rudeness  of
disrespect tq
teachers  or
disrespect tq
prefect;

breaking

light-out rule;
fighting (not
involving

serious

injury); telling
lies; found in
the dormitory
during classg

or prep
houses.

(b) Double the| Yes Prefect- | Teacher
Absence from work. on-duty or Prefect.
detention supervised

work. by the
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Master-
on-duty

(iii)

Serious

Offences
listed in (2)
(@) repeated
despite
punishment
and/or
warnings;
breaking
bounds,
serious
fighting
including
injury; minor
sexual
offence;
cutting
classes; mino
case of theft
smoking;
drinking
alcohol;
bullying;
willfully and
insurbordinate
ly defying
authority;
cheating
internal
exams;
behaviour
outside
college
(including
improper
dressing);
inflicting
illegal
punishments.

in

bad

the

Suspension
for one, two
1 or three
weeks and/o
dismissal
from
Boarding
House.

the

Yes, to
be
included

Fin
Terminal
Report.

Principal
Vice
Principals

Principal

(b) Damaging
school
property.
Over-staying
exeats.
Carrying food
out of the
Dinning Hall
or indiscipline

()
Suspension
for one, two
or three
weeks and/o
dismissal
from
Boarding
House.

the

in the Dining

Yes, to
be
included
in

r Terminal
Report.

Principal
Vice
Principals

Principals
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Hall.

(iv) Offences Expulsion Yes, to| Principal | Advisory
Major | listed in (3)| from the| be Council to
or Very|(a) repeated college. included advice the
Serious | despite on the Hon.
punishment school Minister
and/or leaving of
warning; Certificat Education
theft; serious e.
sexual offence
(including
pregnancy);
taking
harmful
drugs;
cheating in 3
public exam;
defying  the
Principal’s
authority.

Source Federal Ministry of Education, Lagos, 1988

SELF-ASSESSMENT EXERCISE 2

I Why is it necessary for teachers and school adirass to
understand the causes of students’ discipline pros?

. List the rules and regulations and their correspangunishment
in your school when they are violated. Which pumsht do you
consider unreasonable or unproportional to offelcoasmitted?

3.3 Punishment in Schools
These will be discussed under the following subemp

. Punishment and Guiding Principles
. Juvenile Delinquency with Case Laws
. Stubborn/Violent Children with Case Law

3.3.1 Punishment and Guiding Principles

Punishments are responses by school officials udesits' discipline
problems. Such chastisement must be reasonableaafnd in order to
avoid possible charges of assault and battery lountan and brutal
treatment or manslaughter or false-imprisonmenthasase may be. A
number of standards have been proposed by psyaebEognd
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educationists and a number of common law principkege emerged to
guide teachers and other school officials in thkgciplinary actions
against students.

Gorton (1983, p. 349), for example, suggests thatselection of the
type of punishment should take into consideratioar fbasic factors.
These are:

. the cause of the behaviour

. the severity of the offence

. the habitualness of the offender, that is, the remolb times he
has committed the offence and

. the personality of the offender — certain studemiy respond to
punishment better than others.

O’leary and O’leary (1972) also recommended thatighing a student,
the school administrator and the teacher shouldvdld to heed the
following:

) use punishment sparingly

) make clear to the student why he is being punished

) provide the student with an alternative means ottng his
needs

o reward the student for utilising the alternativeame

) avoid physical punishment if at all possible

) avoid punishing while you are in a very angry oogional state.

Furthermore, Barrell and Partington (1985) have ppsed three
standards, called cannons of punishment, by whishishment may
generally be judged as appropriate and reasonfipge, the punishment
should beretributive — an expression of the displeasure of societiiat t
offence or the act of indiscipline for which a persis punished.
Secondly, it should serve asdaterrent— an example to prevent (or
warn), others from committing the offence for whipkinishment is
meted out. Thirdly, it should beeformative — an attempt to turn the
offender into an acceptable member of the commufuty445). The
emphasis on punishment in school should be gearedrds reforming
the offending student.

In addition, Remmlein and Others Ware point to fa@mmon-law
principles that should guide school officials imadistering punishment
in order to avoid liability or penalty of damagése or imprisonment.
These principles are:
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. that the punishment be not unreasonable

. not excessive, in view of the age, sex and streofgthe pupil
) not excessive in view of the gravity of the offence

) not administered maliciously.

Remmlein and Ware emphasised the need to heed toes@on-law
principles when they pointed out that “even dedtla @upil resulting
from punishment may be excused in law if the teesh®onduct was
within limit set forth in the law.”

Finally, Alexander (1980, p. 320) points out theotwtandards that
courts have advanced to guide a teacher while pungis child:

(1) the reasonableness standard, e.g., punishment ‘meusixerted
within bounds of reason and humanity” (FletchePeople). It
must not be “degrading and unduly severe”

(2) the good faith standard. The teacher “must not hbeen
activated by malice, nor have inflicted the punishimvantonly.”
Drawing upon the ruling in the case of Fox v. Peppllexander
made the point that “for an error in a judgemeithoagh the
punishment is unnecessarily excessive, if it is gfoh nature to
cause lasting injury and he acts in good faith, theeher is not
liable (p. 320). It is very important that in pumment, teachers
and school administrator must know the rules ofrthathority
and be careful to observe them to the letter (Bamed
Partington, 1985). This is important because inimgetout
punishment, if care is not taken, the teacher mwgiate one or
more of the fundamental rights of the pupil guasadt by the
constitution.

SPECIFIC PUNISHMENTS

There are different forms of punishment used iroethin Nigeria. The

punishment school official give depends on the osmmess of the
offence, the class of the student, the sex andagee student and the
tradition in one's school for punishment to be @ffe, it needs to be
applied soon after the offence is committed. Ddlayadministering

punishment tends to reduce the association bettheepunishment and
the violation of the rule (Gorton, 1983, p. 350).

The different types of punishment in Nigerian pnignand secondary
schools include the following:

° fines
. verbal and/or written warning
o grass cutting
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detention in class after normal school hours

crawling on one’s knees

kneeling and looking at the sun

“picking the pin” with one leg up

standing on the desk with arm up and eyes closed
standing on the floor and resting on the wall veitms up and
eyes closed

picking up litter

cleaning of classroom, paths, dormitories or Asdgrmall
washing and cleaning toilets

suspension

dismissal or expulsion

corporal punishment

in-school suspension.

A look at the list of specific punishments revetiat most of them
(suspension, expulsion, corporal punishment, detentcrawling,
kneeling down, “pick the pin”, etc.) are punitivesponses to student
discipline problems. Non-punitive measures to sttideisbebaviour are
persuasion and exhortation, counselling, remediatmf learning
problems, and changing of the classroom and samolonments. The
latter could be effected through changing teaclatgude toward and
expectations for the student, teachers' methoceathing, classroom
rules and policies, size and composition of thes;lachool's schedule
and the total programme of studies.

The respective State Ministries of Education ine¥ig are aware of the
punitive, brutal and, rude manner punishment isiattered at both the
primary and post-primary school levels. This coogshess has made
some State Ministries of Education to warn teaclaas school heads
against, excessive punitive disciplinary actionsiagt students. For
example, the River State Ministry of Education igicular letter Ref.
ME/S. 31T/VOL 111/44 of & May, 1984, captioned, "POWERS OF
PRINCIPALS AND HEADMASTERS IN THE ENFORCEMENT OF
DISCIPLINE", did just this. The circular was copiealall Zonal Chief
Inspectors of Education, the Secretary (now Dinre@eneral) School
Management Board, principals of secondary schodigir@en of
District Schools Boards and Headmasters of prirsahpols.

Paragraph 4 of the circular stated that Principald Headmasters have
been vested with the following powers:

1. To suspend an offending student for a maximum af weeks
during which a full report of the offence is madethe Ministry
with recommendations for ratification of the actidaken,
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extension of suspension or expulsion from schoghetiding on
the frequency of the offence

2. To relate punishment to offences committed; fomeple, failure
to perform one's duty may earn the student detertiter classes
to perform the duty and some more, but the teachest be
present to supervise him in order to produce therele effect.
The age and sex of the offender should be takeo int
consideration

3. To prohibit corporal punishment in respect of chassk

4. To sufficiently convince an offending student/pupil his guilt
before he is subjected to corporal punishment; wimcany case,
must NOT be done-out of malice or in a temper. ©raacount
should young and inexperienced teachers be alldwade the
cane. All cases of insubordination requiring cogbgunishment
must be referred to the Principal/Headmaster

5. A maximum of six (6) strokes of the cane may be iattered
on an offending child, either on his buttocks oinpg depending
on the gravity of the offence, by the Principal/Heester or his
nominee

6. The so-called “picking the pin” with one leg up;daling in the
field and looking at the sun; standing on the degk arm up
(and eyes shut) are forbidden in all schools

7. Mass punishment, in which an entire class is gausfor the
offence of one (often unidentified) is not justifie The moral
lesson of justice must be taught or demonstratezh am the
administration of punishment.

In paragraph 5, the State Commissioner for Educatibo signed the
circular warned Principals and Headmasters (anch&¥a) to be extra
vigilant and careful in enforcing these delegatestidlinary powers as
any one found quilty of tyrannical conduct will rseif/herself be
severely disciplined.

3.3.2 Juvenile Delinquency with Case Laws

A juvenile is a young person. A delinquent is a nguwffender. A
juvenile court is where children are tried. The maxm age of juveniles
varies from country to country. However, in mostucties the
demarcating class is those below the age of eigh{ts®.

According to the Encyclopaedia International (1980,87) juvenile
delinquency are those acts of the young which tneenile court
considers dangerous to the young person, to hislyfamr to the
community. To Chauhan (1978, p. 493), a delingaentis “behaviour
that violates norms of the society, and when dadfigiknown, it evokes
a judgment by the courts that such norms have bietated.”
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The type of offences committed by delinquents iateel to their age
and sex and they include: destruction of publicpprty, stealing,

bullying, dishonesty, truancy, smoking, drinkingug taking, sexual

immorality, assault and battery, failure to seremiphment and carry
out lawful duties. Juveniles accused or convictddtlee offences

aforementioned are sent to remand homes or reforgneéntres and the
underlying principle for their custody is rehalation. Below are cases
involving juveniles as reported by Peretomode (3992

() COMMISSIONER OF POLICE
V.
ANTHONY E. ERIOBUNA (alias Emeka Ezenwa -aged 15
years)

(Magistrate Court Abagana in Anambra State) J. fon@ta
Esq.) Charge No. MNJ/69C/90

FACTS

On 14/3/90 at Mmimi village Nawfia within the judition of court at
about 1.30 p.m. the offender broke the louvre & window of the
dwelling house of one John Agunabo of Nawfia. Tigtouhe window,
the offender entered the home of John Agunabo. Mitthe Consent of
John Agunabo the offender removed one saw valued(d92and one
shirt valued N58.00.

As he was coming out from the window of the housgaaserby one
Kachi Okoye saw the offender. As the accused jumgped of the

window, Kachi Okoye ran after him and caught hinthmthe shirt and

saw. The offender was taken to the police stafwlice recovered the
saw and shirt from the offender. At the police istatoffender made
confessional statement under caution. The offender taken to Senior
Police officer who attested the statement. The essibnal statement
was tendered as Exhibit B. The saw was tenderé&xlaibit C. The shirt

tendered as Exhibit C.I.

COURT
Offender admits all the facts stated by the prosecurhis court is

satisfied that it is the intention of the offenderadmit committing the
offences charged. This court finds the offence pdov
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ALLOCUTUS

Offender pleads thus: | am deceived by somebobgglfor mercy. Dr.
Obi Onujiogu for offender associated himself withet plea for
clemency.

SENTENCE

In count 2 the offender is sentenced to six straeghip. In count 1 the
offender is to be detained for 3 years at Goverrinapproved school
Hill Top Enugu to learn a trade. The parents areerigure that the
offender is properly looked after in the school.

(b) COMMISSIONER OF POLICE
V.
CHRISTIAN NWOSU - JUVENILE

(Magistrate Court Awka, S. N. Okoye Esq.) Charge No
MA J11/374¢/90

FACTS

On 10/10/90 at about 12.30 p.m. the accused pretetigat he was
cutting orange tree branches behind their compo&indm there he
entered the farm of Chief A. C. Ndigwe at Umnoraxfiblage, Awka.
Therein he dug out and stole six tubers of yameahN20.00.

These yams belong to Chief A. C. Ndigwe. A relatofrthe said A. C.
Ndigwe saw the offender in the act and reportedoithim (A. C.
Ndigwe). The accused was then arrested and brotghhe police
station.

At the Police station the accused made a stateonsser charge and
caution. This is the statement — a statement si@nyetthe offender and
dated 15/10/90 identified by the accused as hisaaingitted and marked
Exhibit ‘A’. Statement read aloud by the |.P.O.ugstigation Police
Officer).

The yams stolen by the accused were also recobsréie 1.P.O. These
are the yams” —six very small yam tubers admitted marked Exhibit

‘B’. “At the close of police investigation the as®d was charged to
court for stealing the yams.

204



EDA 854 MODULE 2

FACTS read over to the accused and explained to hinglo.l He
admits the truth of the facts and states that ée 0 the police in his
statement Exhibit ‘A’.

COURT

| am satisfied from the facts furnished by the poagion and the plea of
the accused that he stole six tubers of yam agyetlaiThe charge is
proved and | find the offender guilty.

ALLOCUTUS

Offender pleads for leniency; states that his gdardive in Warri,
Bendel State; that he fell into the act of stealmwing to hunger.
Godwin Nwosu, the uncle and guardian of the offemd@nswer to the
Court's inquiry states that the offender does ttend any school nor is
he learning any trade or occupation; that the aléerhas refused to go
to school even though be was put into one and Isasrefused to learn
the trade of a mechanic which he was attachedrteesoe to learn; that
the offender leaves the house m the morning ontetiarn by night; the
offender is aged fifteen.

ORDER Upon finding of guilt:

1. The accused is to be administered with seven srokéhe cane.

2. He is hereby committed to the care of his uncle, MGodwin
Nwosu for the purpose of ensuring that he is adetyugiven a
formal education or trained in a trade of the gisard/parents'
choice.

3. The offender and his relation should report to @wurt by the
end of this month as to his conduct in home andtas
developments in his education or learning of trade.

19/1990

(c) COMMISSIONER OF POLICE
V.
OKECHUKWU ONWUBIKO - A JUVENILE
(Magistrate Court A.wka, S.N., Okoye, Fsq.)
Charge No MAW/37Sc/90

Accused present. Inspector v. Aniagor for prosecuti M.C.Y.
Ikegbunam for the Juvenile offender. Proceedingsaimera.

Father of the offender Mr. Oyeoka Onwubiko upon sgoaing,

informed the court that the offender was his sbat they lived together
up to the time of the crime; that the offender wagrimary school
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(Elementary five) until this year when he suddemfused to continue.
All efforts to get him back to school proved abeetithat the offender
pilfers at home and fights often.

The father is willing to continue to sponsor hinstchool if he is willing
to continue. Offender states that he is willingomtinue schooling.

ORDER UPON A FINDING OF GUILT

1. The offender has just turned delinquent and abasaisnhooling.
| hereby order him to be under the care and sugierviof his
father Mr. Oyeoka Onwubiko and the Welfare Offider the
Awka Local Government Area. The offender is to metuo
school forthwith and the father should ensure that is done.
The offender and his father should regularly repothe Welfare
Officer for Awka Local Government at times to bessiiied by
the said Officer. The father is to regularly fuintbie Officer with
reports of the conduct of the offender. If the offer should
continue to be delinquent the said officer shabloré the matter
to the court for a proper alternative order to lam

2. The offender is to be whipped with six strokeshs tane. He is
in addition bound to be of good behaviour for tweass in the
sum of N500.00 (five hundred Naira) and with a sune the like
sum. His father should be his surety.

4/10/90.

3.3.3 Stubborn/Violent Children with Case Laws

One of the major problems facing Nigerian schobblldevels is that of
gross indiscipline often perpetrated by stubbord sometimes violent
students. These categories of students often resaranton destruction
of school property and manhandling of staff with #tightest excuse.

The teachers and heads of schools who effect ¢cw@emeasures on

erring students are often target of assault byestisd Students ambush
school officials and shoot them with catapults ioe thugs to beat them
up. Sometimes they do the beating up themselves,adother times

with the collaboration of their parents on schawlunds.

For instance, the National Concord (Monday 30 Apuily: 1990) in a
caption — ‘STUDENTS SENTENCED PRINCIPAL TO FLOGGING
narrated how the palpable breakdown of disciplineschools has
assumed a higher dimension when some secondarylsstualents in
Benue State tried and punished “their principalaiteged theft.”
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The students of one of the Government Secondarpdishn Benue
State accused their principal of having stolen fmigroscopes and a
bottle of mercury from the school laboratory.

The students were said to have concluded the pahsiguilt after their
own private investigation. They then attacked aedtlup the principal
where he was addressing them at the school ass@rtapd. His 504
car also shared in the 'sentence' as they seteiwuextheir judgement
smashing it up.

They were not satisfied with the sentence so fathag ran into the
house of a teacher said to be the younger broth#reoprincipal, but
their rampage was checked by the police who hatkruto the scene.

There is no doubt that some students, teachershaads of schools
pilfer and sell science laboratory and workshopimgent, and even
other school property for their personal and mamyegains.

But it is absurd for students to frame up charged execute jungle
justice on a principal or teacher who has not lggeen fair hearing by
the appropriate authority. Students involved inhsiawlessness could
be expelled from the school after following laidwdo procedures for
dismissing students.

(@) JUVENILE CASE

COMMISSIONER OF POLICE v. CHIBUIKE MNANTA

(In the Oyigbo Magisterial District of Rivers Stalmlden at
Oyigbo before Senior Magistrate D.S. LOLOMARI 23220
Charge No. OYMC/43c/90)

FACTS

On 20th February, 1990 at about 9.00 pm one Alatgnwa, a student
of Government Secondary School, Umuagbai, and endriof the
Accused Father unlawfully armed himself with pernfté&rand caused
fear in the complainant. After threatening behawiaacused stabbed
him with the knife on his left arm and caused hianrh. Accused who is
also a student of the same school with the conataivas arrested and
was subsequently charged to court. He pleadedydailhe charge.

VERDICT

Accused was found guilty on both counts on his giea. Accused
pleads for pardon.
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SENTENCE: Accused is to pay a fine of N100.00 on each count o
serve 6 months in the Remand home on each couettérims to run
consecutively.

(r) WHERE NO INDIVIDUAL CAN SPECIFICALLY BE
PINNED DOWN AS HAVING STRUCK AND CAUSED THE
DEATH OF A STUDENT THEN NO STUDENT CAN BE
HELD LEGALLY ACTIONABLE

THE STATE v. EMENIKE NWANKWO & OTHERS

(In the high Court of the Ohafia Judicial Divisibolden at OHAFIA,
Before Mr. JUSTICE G.G.T OJIAKO, 2/3/79 Charge W®OH/Ic/79)

RULING

The six accused persons in this case are joinidy ton a one count
information charging them with:

) Murder contrary to section 319 of the Criminal Cddap. 30,
Volume 2 Laws of Eastern Nigeria, 1963 in that thEgnenike
Nwankwo, Onyebuchi Onyema, Oji Kanu, Samuel Ukp&ax
Onu and Okereke Nwosu on the*2tlay of June, 1977 at
Arochukwu within the Ohafia Judicial Division murée one
Dickson Egeonu.

o The accused persons pleaded not guilty to the ehangl were
represented by two counsels.

The prosecution called five witnesses and estalighat on the 20th
day of June 1977 there was a football match betwbenTeachers
Training College Arochukwu, (T. T. C.) the homengaand Aggrey
Memorial Secondary School, Arochukwu (A. M. S.\8hjich ended in a
serious clash between the students of the two gedleduring which
stones and sticks were freely thrown by both sadesach other.

This culminated in the death of one Dickson Egeent, T. C. student
on 21/6/77 who was hit by one of the flying stor@sthe six accused
persons four were from A. M. S. S. and were defdrale Nwanmuo,
Esq. learned counsel, while the other two were filorii. C. and were
defended by Ogbuagu Esq., learned counsel.

At the close of the prosecution's case, the twertthg counsels made

submissions of no case to answer on behalf of tignts submitting
among other things that:
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(@) it was not proved that it was the act of the acdysersons that
caused the death of the deceased.

(b) that the sum total of the prosecution's case wdsmiradle of
speculations and no witness for the prosecutiosh Isa#v or what
caused the injury from which the deceased died.

Replying the Senior State Counsel rightly concettiedl the prosecution
did not make out a case for the accused persobe twalled upon to
answer either for murder or for manslaughter butedsthe court to
convict the accused persons for affray as thereswtiEient evidence to
that effect. He relied on Section 179 of the CriahiRrocedure Law and
on Section 316 (3) of the Criminal Code.

The Senior State Counsel having rightly conceded tthe prosecution
has not made out a case in the murder charge éandbused persons to
be called upon to answer, | hereby discharge eadresery one of the
six accused persons on the murder charge.

As to the application by the Senior State Counbkal the accused
persons be convicted of affray, though | very machdemn all acts of
indiscipline more especially among school childramd students, |
cannot in the face of authorities on the point ded® the application of
the Senior State Counsel.

In Rex v. Nta & Others 12 WAC/54 and in Rex v. NaKuYusa (1940)

6 W. A.C.A. 203 it was held that on a charge of deurthere is power to
convict of manslaughter but not of an act intentledtause grievous
harm or a serious assault. fartiori | cannot see how one can be
convicted of affray on a charge of murder. So tt@iae persons cannot
be convicted of any offence under the present mé&bion and each of
them hereby stands discharged.

Students sometimes resort to fighting, either anpmss or on their way
home from school. Such fights might result in aeaotdl dead.
Therefore students need to be constantly warnethsigsuch acts. A
pupil who dies as a result of fighting may die fathing as the pupil
may not necessarily be guilty of murder or mandtéeig This is exactly
what happened in the case of THE STATE V. NWABUEZE.

SELF-ASSESSMENT EXERCISE 3

Explain the term juvenile delinquency.
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4.0 CONCLUSION

School rules and regulations are very importargeeislly in the school
system where the child should learn; not only asadevork but also
morals. The punishment ought to be corrective @pglropriate to the
students’ age and sex.

5.0 SUMMARY

In this unit, we have discussed the control of efisl. We specifically
looked at issues in Discipline; the “in loco parghtloctrine; problems
and causes of indiscipline; school rules and reguia for students;
guideline on punishments of students for offences Federal
Government Colleges, punishments and guiding ppiesj juvenile
delinquency and stubborn/violent students.

6.0 TUTOR-MARKED ASSIGNMENT

I State the principles that should guide school @i$c in
administering punishment in order to avoid lialilir penalty of
damages, fine or imprisonment.

. Why is the ‘in loco parentis’ doctrine being chalied today?
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1.0 INTRODUCTION

The teacher holds the key to nation-building. Tidue to the fact that
the aspiration of any nation to transform into @eagrcountry can only be
possible if there are competent and dedicated #&eacto impart the
appropriate knowledge, attitude and skills.

History of Education in Nigeria shows that teachexscupied the
position of great honour and influence in their commities. They
epitomized integrity, knowledge, leadership, moeaititude and selfless
service. But over the years, things appeared @ lthanged for the
worse.

In order to bring back the lost glory, governmdmnbtigh the Teachers

Registration Council has defined the minimum statslaxpected of
professional teachers in terms of their thoughtsde and actions.
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United Nations Educational Scientific and Cultur@rganisations
(UNESCO)/ International Labour Organisation (IL&%ued a document
on the status of teachers in 1984. Some of thenmeeendations are on
professionalization, discipline, rights and resploilises of a teacher.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. list and explain different types of disciplinary aseires that a
Schools Management Board can take against an @gauer or
principal

o enumerate the acts, commission or omission adjudgebe
misconduct

. highlight the objectives of the Teachers Code afidiat

. state some of the recommendations of UNESCO andadih.@he
status of teachers

o state those who can report misconduct and whenrg woaild
report to.

3.0 MAIN CONTENT

3.1 Types of Disciplinary Measures against Teachers

There are a number of disciplinary measures thateataken against a
teacher for breach of discipline usually descriaednisconduct. There
are many aspects to misconduct. The nature adiffegplinary action to
be taken depends on the gravity of the infractibmsciplinary measures
range from warning, interdiction, suspension, deomotrevocation of
certificate, termination, outright dismissal andnpulsory retirement.
These categories of disciplinary measures are gsopeghlighted and
described in Section 10 ¢k Handbook on the Federal Ministry of
Education(1990, pp. 46 — 47as follows:

0] Warning

As soon as the work or conduct of a teacher orcexfiis
considered unsatisfactory, he is queried and diveropportunity
to defend himself. If it is considered that he has exculpated
himself, a written warning may be issued to hindasist from
his misconduct. Depending on the number of wamheg officer
has been given, he may lose his promotion to the higher
grade or may even be demoted or retired from thecse
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(ii)

(iii)

(iv)

v)

(vi)

214

Interdiction

If a criminal charge has been laid against an effiand it is
considered that in the public interest he shoultkedo exercise
the powers and functions of his office instantlg may be
interdicted. When an officer is interdicted, hesasato report for
duty and receives such proportion of the emolumaeritsis

office, being not less than half, as will be deteex.

Suspension

Suspension is applied wherepama facie case (the nature of
which is serious) has been established againstfigerp and it is
considered necessary in the public interest thatsheuld
forthwith be prohibited from carrying on his duties

An officer on suspension ceases to receive hisysplkending the
time his case is fully investigated. If he is fmtind guilty, he is
paid arrears of his salary not paid during the saspn.

Termination

The appointment of an officer may be terminatedsttemoving
him from the service for grievous and flagrant raisguct. It may
be effected by giving the officer a month’s or #reonths’
notice of termination of appointment or paymentaofmonth’s
salary in lieu thereof.

Dismissal

This disciplinary action may be recourse to wheno#icer is
guilty of such flagrant infraction that goes to th&ot of his
appointment and severs the nexus between emplogdr
employee. When an officer is dismissed, no noticaealary in
lieu thereof is to be given to him, and his dismisssually takes
effect on the date on which he is notified. Her¢bhg loses his
gratuity and all pension rights.

Compulsory Retirement

An officer may be retired from the service comptlgoas a
disciplinary action where it is felt, as a resulinusconduct, that
he is no longer fit to be in the teaching serviBension rights are
not lost as a result of the retirement.
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(vii)

(A)

Demotion

A teacher found guilty of misconduct, such as emlegzent of
school fees, development fees, examination feeolgction of
illegal school fees or development levies may benated in
rank; reduction in status may also affect his galasome cases.
Demotion may take the form of reduction from thekraf a
principal to that of a classroom teacher or thatesfior teacher to
that of a lower status.

Professional Misconduct

Acts or offences specified as professional misconhdhy the various
educational institutions are varied but also simiaa number of cases.

Infractions by Teachers

In a broader sense, in the schools, the questianfraiction by teachers
borders mainly on the following areas:

(1)
(2)
(3)
(4)
()
(6)
(7)
(8)

(9)

(10)
(11)
(12)
(13)

(14)

(15)
(16)
(17)

(18)
(19)
(20)

Lateness to school and school assemblies

Interval absenteeism from school

Lateness to classroom for teaching

Failure to prepare lesson notes

Failure to attend staff meetings

Failure to make use of the blackboard in tearh

Examination malpractices (aiding or abetting)

Indulging in behaviours that tend to degrade glersonality of a
student, e.g., hair cutting as punishment, cutkig to size, etc
Failure to perform duty as house master — neeping
appropriate house records

Indecent dressing

Contributing to the delinquency of a minor

Deliberate negligence of duty

Beating or punishing students in disregard rtdes and
regulations for punishments

Stealing school property e.g., stencils, stedry, typewriter,
stopwatches, microscope, etc

Fighting with colleague or students

Rudeness or insubordination to the principdlis representative
Corruption or fraudulent practices, e.g., ediing illegal dues
from students, embezzlement of school fees, etc

Failure to keep records of tests and exanunati

Failure to mark class register — as form teach

Aiding students in destabilizing the peace anidy of the school
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(21)
(22)

(23)
(24)
(25)
(26)

(27)
(28)
(29)
(30)
(31)
(32)

Forgery of certificates and other personalutioents; giving false
information

Engaging in activities or crimes that will podize or bring
disrepute to the teaching profession or to theaicho

Drinking alcohol while on duty or getting ixicated to school
Sleeping while on duty

Smoking while on duty, particularly while téwng

Leaking official and confidential documents tmauthorized
persons

Drug addiction

Religious fanaticism

Male teacher flogging female students on thi#oloks

Going home before the normal closing hour

Falsification of accounts

Forging of transfer certificates or results dtudents.
(Peretomode, 1992).

Acts Constituting Professional Misconduct

The then Bendel State Post-Primary Education Edi888, Second
Schedule, S.6 (a) (9), according to Peretomode 2)19& example,
specifies the following acts as amounting to preif@sal misconduct:

(1)
2)

3)

(4)

(5)

(6)
(7)

Conviction for a felony or misdemeanour

Conviction for an offence contrary to the peians of the
Education Edict or any regulations made under Edecation
Law

In relation to an application for registraticess a teacher,
knowingly furnishing to the register of teacheraformation
which is false in a material particular

In relation to an application for employment asteacher;
knowingly making a statement which is false wilie intent to
defraud and failing to disclose to the School Boany material
information within the knowledge of the offender

Having carnal knowledge of a child who is atieig an
institution at which the offending teacher is amber of staff
Conduct prejudicial to the maintenance of ored discipline in
an institution and

Conduct in respect of the staff or childreraminstitution which
is disgraceful or dishonourable.

The Imo State Education (Miscellaneous Provisidadict No. 10 off
1998, Sixth Schedule, Section 25 (2) (1) to (18islithe following ten
acts as constituting professional misconduct:
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(1)
(2)
©)
4)
(5)
(6)

(7)

(8)
9)
(10)

Immorality with a school pupil

Misappropriation of school funds

Dishonest conduct in relation to an examination

Suppression or falsification of school recondstatistics

Bribery, corruption or exploitation of childrenservices for

personal ends

Teaching the children of his school outsideosthhours for

private income

Teaching the children of his or any school migsschool hours
for private income without official approval by th&chools

Management Board

Engaging in an illegal school, either as a pedpr, headmaster
or teacher

Engaging in any commercial activity or trade;luding hawking

of any ware during school hours

Proven act of insubordination to immediatesbarsd consistent
dereliction of duty. (Peretomode, 1992)

TRCN (2005) enumerated Acts, Commission or Omissidjudged to
be Misconduct:

(i)
(ii)
(iii)
(iv)
(V)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(i)
(xiii)
(xiv)
(xv)
(xvi)
(xvii)
(xviii)
(xix)
(xx)
(xxi)

Forgery or mutilation of official document

Fighting in or within the school premises

Assaulting a student or teacher

Abuse of a student or a teacher

Intimidation of Student(s)

Harassment ( Sexual or otherwise)

Habitual late Comer

Unauthorised Absenteeism

Taking undue advantage of students or teachers
lllegal or Unauthorised collection of money fromdgnts
Facilitating, aiding abetting or assessor to exaatpractice
Irregular or unauthorised award of marks

Bribery (giving or taking)

Disobedience of lawful order

Stealing

Extortion from students

Money for Marks Racket

Sex for Marks Racket

Employing Unqualified Teachers

Teaching with non-qualifying or unrecognised ceréte
Teaching without Registration with TRCN etc.
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(B) Teachers Right to Fair Hearing during Disciplnhary Inquiry

If the allegation of misconduct against a teaclsea iserious one that
would warrant severe disciplinary action such asaten, removal of
his name from the register of teachers or ternonatr dismissal, the
teacher against whom the allegation is made musgiben a fair
hearing. If the principle of fair hearing (subdte@ and procedural due
process) is not adhered to in the proceedings;dbg may declare such
punishment resulting therefrom as against the mies of natural
justice and therefore, null and void. This is wthe laid down
procedures, rules and regulations must be scruglyidallowed in the
investigation of alleged misconduct against a tegchwhich if
established, may lead to severe penalty against him

The right to fair hearing before severe discipljnarction is taken
against a teacher is provided for in most Statec&tilon Laws or Codes.
It is also one of the fundamental rights providedih Chapter IV, S. 36
of the 1999 Constitution of the Federal Republic Niferia. The

Section 36 (1&2) of the Constitution states that:

. In the determination of his civil rights and obligas, including
any question or determination by or against anyegawient or
authority, a person shall be entitled to fair hegriwithin a
reasonable time by a court or other tribunal esthét by law
and constituted in such a manner as to securedependence
and impartiality; .... Provides for an opportunityr fine person
whose rights and obligations may be affected to emak
representations to the administering authority keefdahat
authority makes the decision affecting that persmmtains no
provision making the determination of the admimisig
authority final and conclusive.

The origin of the principles of fair hearing audi alteram partem
(“hear the other side”) and the rule of naturaligesis traceable to the
Bible. As Mr. Justice J. S. Anyanwu stated in ting in the case of
J.1.J. Uchegue v. I. Nwandu and B. Adikwu (1986)re God Himself
observes it. As pointed out by Peretomode (19828)read in the book
of Genesis that when Adam and Eve ate the forbidueih in the
Garden of Eden, the Almighty God did not proceedptmish them
without first hearing from them. Verses 11 — 13lod third chapter of
Genesis are pertinent:

0] And the Lord said, who told thee that thou wasked? Has thou

eaten of the tree, whereof | commanded thee tloat shhouldest
not eat?
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(i)  And the man said, the woman whom thou gavedie with me,
she gave me of the tree, and | did eat

(i)  And the Lord God said unto the woman, whatthss that thou
hast done? and the woman said, the serpent beguiednd |
did eat.

God was patient. And after hearing the explanatisom Adam and
Eve and not being satisfied, He proceeded in thsesyuent verses to
hand His punishment to them (pp. 6 — 7 of the g)lin

Fair hearing in Nigeria as regards teachers isonbt a common law
requirement, but also a statutory and a constitatioequirement. In the
Supreme Court of Nigeria ruling in the case of Mfesufu Amuda and
Garba and Others v. The University of Maiduguri§&p the presiding
Justice Andrews Otutu Obaseki, reading the leadguoeent, clarified
the meaning of fair hearing by stating:

The courts have always drawn the distinction bebtwesaring a man as
a witness in an administrative inquiry and heahng in defence of his
conduct or integrity. Fair hearing implies that:

a person knows what the allegation against him are

what evidence has been given in support of suelgaiions

what statements have been made concerning thesgatdins
such a person has a fair opportunity to correctcamdradict such
evidence

. the body investigating the charge against suchrsopemust not
receive evidence behind his back. The court hdigtyaonce it is
seized with the determination of the civil rightedaobligations of
any persons to be guided by the principles oftfaaring.

The point is further enhanced and made more ekficiJustice Oputa
also of the Supreme Court, in the case under digmusvhen he wrote
as follows:

. It is my humble view that fair hearing implies mugtore than
hearing the appellant's testifying before the [Dpsoary
Investigation Panel, it implies much more than sumimg the
Appellants before the Panel; it implies more thameo staff or
student (or parents) testifying before the Pand&irakethe backs
of the Appellants; it implies much more than th@elfants being
given a chance to explain their own side of therysto To
constitute a fair hearing whether it is before tégular courts or
before Tribunals and Boards of Inquiry the persoecuaed should
know what is alleged against him; He should begrewhen any
evidence against him is tendered and he shouldivesn @ fair
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opportunity to correct or contradict such evidend¢ow else is
this done if it be not by cross-examination?

Often, the terms due process of law, substantstiice, or natural justice
are used synonymously with fair hearing. For examin the case of
Professor C.A. Onwumechili and the University a if. Miss Olajobi
Akintemi and one other (1984), Justice Uche Omog wlresided and
read the lead judgement, pointed out that the thasé requirements of
natural justice are:

(@) the person accused should know the nature of tlesaton
made against him

(b)  such a person should be given an opportunity te &ia case

(c) the tribunal investigating the charge against saigierson must
act in good faith (p. 505).

In Ajayi and Ors. v. Principal, ljebu-Ode Grammach8ol (1982),
Justice Sofolahan, then of the ljebu-Ode High Cqeointed out that the
principle of “substantial justice” contains two essal elements:

(@) “the rules ofaudi alteram parterh i.e., both sides must be heard,
and

(b)  “nemo judex in causa sat no man shall be judge in his own
cause.

In the light of the foregoing analysis, it is ontgasonable that no
teacher should be punished for an alleged offernitteout being given
the chance to fair trial or fair hearing.
SELF-ASSESSMENT EXERCISE 1
Identify and briefly discuss the different categsriof disciplinary

measure an Educational Institution can take againstrring academic
staff.

3.4 Teachers Code of Conduct
The Teachers Registration Council of Nigeria (TR@d} Section 9 (6)

empowers the Council to make rules which are nainsistent with the
Act as to acts which constitute professional misicah
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3.4.1 Objectives of Teachers Code of Conduct
The objectives of the Teachers Code of Conductngnothers, are to:

(a) re-awaken the sense of self-esteem, dignity, hgnselfless
service and moral rectitude in the teacher

(b)  protect the teachers’ age-long position of nobiéithd leadership
in the social, moral and intellectual world

(c) build a strong moral foundation for the actualisatiof an
educational system that can compete favourablyhe global
community

(d)  boost public confidence in the ability of the teaghprofession
to regulate itself and to bequeath to the natimdpcts that are
capable of making maximum contribution towards the
development of the nation in particular, and thelevin general

(e) provide objective yardstick for the assessmenthef teachers’
conduct and discharge of professional duties

() help to guarantee the safety of the professionadssaell out the
type of relationship that should exist betweentédsehers on one
hand, and severally their colleagues, studentsodéimer persons
who would interact with them from time to time.

3.4.2 UNESCO/ILO Position on Status of the Teacher

In 1984, the International Labour Organisation (JL@nd United
Nations Educational, Scientific and Cultural Orgation (UNESCO)
issued a document titledhe Status of Teacher: An Instrument for its
Improvement — The International Recommendation oP@ Joint

Commentaries by the ILO and UNESCO

The document has more than 142 recommendationgringvguiding
principles, educational objectives and policieseparation for the
profession, further education for teachers, empkynand career, rights
and responsibilities of teachers, conditions fdeafve teaching and
learning, teachers salaries and social securitpngnothers. Below are
selected recommendations on professionalisatiatjpdine, rights and
responsibilities of a teacher:
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Table 6 The status of Teachers: an instrument forts
Improvement
Recommendations | Issues

(a) Professionalization

Recommendation 6

Teaching should be regarded asfespion;
it is a form of public service which requires
teachers expert knowledge and speciali
skills, acquired and maintained throu
rigorous and continuing study; it calls also
a sense of personal and corpor
responsibility for the education and welfare
the pupils in their charge.

Recommendation 1]

| Policy governing entry into prapan for
teaching should rest on the need to proy
society with an adequate supply of teach
who possess the necessary moral, intelleg
and physical qualities and who have

required professional knowledge and skills

Recommendation 13

3 Completion of an approved coumsen
appropriate teacher-preparation institut
should be required of all persons entering
profession.

of
zed
gh
for
ate
of

ide
1ers
rtual
the

on
the

Recommendation
21(1)

All teachers should be prepared in gene
special and pedagogical subjects
universities, or else in special institutions
the preparation of teachers.

ral,
in
for

Recommendation 23

3 Education for teachers shouldnalty be
full time; special arrangements may be m
for older entrants to the profession 3§
persons in other exceptional categories
undertake all or part of their courses or
part-time basis, on condition that the cont
of such courses and the standard of attainr
are on the same level as those of the full-t
course.
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ent
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Recommendation 2§

3 Teacher preparation institutstwsild form g
focus of development in the educati
service, both keeping schools abreast of

on
the

results of research and methodologi
progress, and reflecting in their own work t

experience of schools and teachers.

cal
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Recommendation 46

Teachers should be adequatelyecped

against arbitrary action affecting their

professional standing or careers.

(b) Discipline

Recommendation 47

Disciplinary measures applicableeachers

guilty of breach of professional conduct
should be clearly defined. The proceedings
and any resulting actions should only be made

public if the teacher so requests except wi
prohibition from teaching is involved or th

protection or well-being of the pupils $o

requires.

Recommendation 48

The authorities or bodies compet®

ere
e

propose or apply sanctions and penalties

should be clearly designated.

(c) Rights

Recommendation 61

The teaching profession shouldoye
academic freedom in the discharge

n
of

professional duties. Since teachers |are

particularly qualified to judge the teaching

aids and methods most suitable for their
pupils, they should be given the essential role
in the choice and the adaptation of teaching
material, the selection of textbooks and [the
application of teaching methods, within the
framework of approved programmes, and
with the assistance of the educationpal

authorities.

Recommendation 62

Teachers and their organizatisheuld
participate in the development of ne
courses, textbooks and teaching aids.

Recommendation 63

Any system of inspection of supen

should be designed to encourage and help
teachers in the performance of their

professional tasks and should be such as
to diminish the freedom, initiative ar
responsibility of teachers.

Recommendation 64

(1) Where any kind of direct assessment

not
d

of

the teacher's work is  required, such
assessment should be objective and should

be made known to the teachers;

(i)  Teachers should have a right to appeal
against assessments, which they deem

to be unjustified.
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Recommendation 65

Teachers should be free to ms&efusuch

evaluation techniques as they may deem
useful for the appraisal of pupils’ progress,

but should ensure that no unfairness
individual pupil results.

N

Recommendation 66

The authorities should give deight to the
recommendations of teachers regarding

situation of individual pupil for courses and

further education of different kinds.

Recommendation 67

Every possible effort should badeanto

to

the

promote close cooperation between teachers
and parents in the interest of pupils, but

teachers should be protected against unfa
unwarranted interference by parents

matters which are essentially the teacher’'s

professional responsibility.

Recommendation 69

While teachers should exercigse utimost
care to avoid accidents to pupils, employ

ir or
in

ers

of teachers should safeguard them against the
risk of having damages assessed against them

in the event of injury to pupils occurring
school or in school activities away from t
school premises or grounds.

(d) Responsibilities

Recommendation 70

Recognising that the statusenf pofessior
depends to a considerable extent u
teachers themselves, all teachers should
to achieve the highest possible standards i
their professional work.

Recommendation 71

Professional standards relatmgteacher
performance should be defined a3
maintained with the participation of tf
teachers’ organisation.

Recommendation 72

Teachers and teachers’ orgamsasihould
seek to cooperate fully with authorities in t
interests of the pupils, of the educat
service and of society generally.

at
he
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seek
n all

nd
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on

Recommendation 73

Codes of conduct should be esdtadlby the
teachers’ organisations, since such cqg
greatly contribute to ensuring the prestige
the profession and the exercise of professi

duties in accordance with agreed principles.

des
of
bnal

Recommendation 74

Teachers should be prepare@tdédtiair part
in extra-curricula activities for the benefit
pupils and adults.

of

Recommendation 75%

In order that teachers may digeh#heir
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responsibilities, authorities should establish
and regularly use recognized means | of
consultation with teachers organisations |on
such matters as educational policy, school
organisation, and new developments in (the
education service.
Recommendation 76 Authorities and teachers shaddgnize the
importance of the participation of teachers,
through their organisations and in other ways,
in steps designed to improve the quality of the
education service, in educational research,
and in the development and dissemination of
new improved methods.
Recommendation 77 Authorities should facilitate ¢lseablishment
and the work of panels designed, within a
school or within a broader framework, to
promote the cooperation of teachers of jthe
same subject and should take due account of
the opinions and suggestions of such panejs.
Recommendation 78 Administrative and other staffat thare
responsible for aspects of the education
service should seek to establish good relations
with teachers and this approach should| be
equally reciprocated.
Recommendation 79 The participation of teacherssanial and
public life should be encouraged in the
interest of the teacher's personal
development, of the education service and of
society as a whole.

Recommendation 80 Teachers should be free to eeeddi civic
rights generally enjoyed by citizens and
should be eligible for public office.
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3.4.3 Teachers Investigating Panel and Teachers Disciplmy
Committee

(a) Teachers Investigation Panel (TIP)

The Teachers Registration Council of Nigeria (TR@j in Section 9
established a Teachers Investigation Panel with fbkowing
responsibilities:

0] Conducting a preliminary investigation into aogse where it is
alleged that a member has misbehaved in his cgpasita
professional teacher; or should for any other nedmothe subject
of proceedings of the committee, and

(i)  Deciding whether the case should be referredhe Teachers
Disciplinary Committee.

The Panel shall be set up in each state of ther&eole and the Federal
Capital Territory (FCT). Members of the Panel klhel appointed by
TRC after consultation with the state Ministries Bflucation or the
Federal Ministry of Education in the case of theTFCThe Panel shall
consist of five members, one of which shall begalgractitioner.

(b)  Teachers Disciplinary Committee (TDC)

The TRC Act Section 9 equally establishes the TeciDisciplinary
Committee. The TDC is a tribunal which is respblesfor considering
and determining any case referred to it by the TTRe TDC consists of
the Chairman of TRC and ten other members appolntetie Council.

(c) Penalties for Unprofessional Conduct
The TRC Act Section 9 empowers the TDC to punisieanber where:

0] He is judged by the committee to be guilty nfamous conduct
in any professional respect or

(i)  He is convicted by any court or committee inighkia or
elsewhere having power to award imprisonment, arobffence
(whether or not punishable with imprisonment) whiech the
opinion of the committee is incompatible with thiatss of a
teacher

(i)  The committee is satisfied that the name oy @erson has been
fraudulently registered.
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To erring members, the TDC may award penalties asch

advice

reprimand

suspension for months, and

deletion of name temporarily or permanently frore ffreachers
Register.

3.4.4 Obligations of Teachers

(@) Professional Standards
Teachers should seek to achieve the highest profeds
standards in all their works and uphold the horemud integrity
of the profession.

(b)  Professional Commitment
Teachers should have an enduring absolute comniitinethe
profession, giving maximum attention and respotigtbio the
profession, aspiring to make a successful caredhirwithe
system, and taking pride in the profession

(c) Efficiency

Teachers should render efficient and cost-effecpixafessional
service at all times.

(d) Evaluation of Learners’ Performance
Teachers should evaluate periodically the learneesformance
and render all professional assistance likely t@bénlearners to
identify and excel in their skills.

(e) Precepts
Teachers should be dedicated and faithful in afifgesional
undertakings being punctual, thorough, consciestioand
dependable.

()  Arbitration
Teachers should submit themselves to the summorgs an

arbitration of Teachers Investigation Panel and clhiees
Disciplinary Committee as and when the need arises.
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Rights and Privileges of Registered Teachers
Registered teachers shall enjoy the rights andieges listed below:

(@) Legal status as teachers.

(b) Freedom to attach to their names, titles or prefiae may be
determined by TRC for the identification of regrst teachers in
Nigeria.

(c) Freedom to impart their professional skills, knadge and values
within the education systems, subject to regulabpiRC.

(d) Participation in all TRC activities that are opemtembers.

(e) Letters of credence from TRC when required by fyméieachers
Council or other relevant bodies around the world.

() Professional salary scales, allowances and othesfibe that may
be secured by TRC for registered teachers.

Other Relevant Laws

Apart from the TRC Act, teachers in the pursuittloéir professional
calling are to familiarize themselves with and &by the provisions of
other relevant laws that relate to the performaofciheir duties. These
laws include:

(@) United Nations Declaration on Human Right, 1947
(b)  Corrupt Practices and Other Related Offences Af02
(c) The Child Rights Law, 2003.

Relationships of Teachers

. with Colleagues

RespectTeachers should respect both their senior andijwalleagues
in all dealings by rendering help and assistingrthte attain highest
professional goals

Symbolic Relationship:The relationship among teachers should at all
times be mutually beneficial and aimed at upliftthg profession to the
highest level.

Responsibilities of Senior Colleaguegs senior teacher should show
self-respect, conduct himself/herself in exemplagnner and strive to

bring up junior colleagues professionally.

Responsibilities of Junior ColleaguesJunior teachers should have
respect for their seniors in both formal and infatmontacts, and show
willingness to learn from them.
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Loyalty: Teachers should cooperate with one another toewghi
professional goals, be honest by demonstratingyiityein all contacts,
should respect persons and property, be trustwodhg preserve
confidence.

Discrimination: Teachers should relate equally with all colleagues
irrespective of religion, culture, race, gendeijtwal inclination, etc.

Defamation of Colleagues:Teachers should not make derogatory
remarks on one another or undermine the integfityoleagues in any
circumstance.

Touting: Teachers should not use dubious or unethical meacis as
deception, misinformation, etc. to take away chkeand learners of
colleagues.

Canvassing:Teachers should not unduly advertise themselvesdar
to gain undue advantage over colleagues or to stidigat they possess
extraordinary knowledge and skills which they do actually have.

Teamwork: Teachers should seek assistance from colleaguéssks
beyond their management or professional ability nvhecessary, and
take delight in teamwork.

. with Learners

Child Right and Dignity: Teachers should have respect for the child’'s
right and dignity without prejudice to sex, gendagce, religion, tribe,
colour, physical characteristics, place of origtg,.

Responsibility for Educational Programmedieachers are responsible
for diagnosing, advising, prescribing, implementiagd evaluating
educational programmes and instructions and shoeidlelegate these
functions to any other persons except in limitedesaand with their
direct supervision.

Empathy: Teachers should show maximum consideration for the
feelings and circumstances of the learners.

Confidentiality: Teachers should not reveal information about the
learner given in confidence to them except by lawncthe interest of
the learner, parents/guardians or in the publieréest.

Fair Remuneration: Teachers may not accept pay for services already
paid for by the employer.
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However, teachers are free to seek payments tbataanmensurate to
their services as obtained in the teaching pradessin their
environment.

Sexual Misconduct and Related Abuse of OfficEeachers should not
use their position to humiliate, threaten, intiméeharass or blackmail
any learner to submit to selfish motives or to @egan sexual
misconduct, drug addiction and trafficking, cultishuman trafficking
and other related offences.

Examination Malpractice: Teachers should keep all examination
records and knowledge at their disposal with alisokecrecy and
should not, in any manner whatsoever, aid and a&x@mination
malpractice by any learner.

They are obliged to report all cases of examinati@lpractice, which
come to their knowledge, to the appropriate autiesriwithout delay.

Patronage of Learner GroupsTeachers should not patronize in any
way learners associations deemed by law or publcalty to be
inimical to social and moral order of society swhsecret cults, gay
associations and the like, and should cooperate nelevant authorities
to prevent or eradicate them.

Role Model: Teachers should serve as role model to learnensisg
high degree of decency in speech, mannerism, dlisejpappearance
and the general performance of their roles.

Corrupt Practice: Teachers should not ask or receive gifts, or
gratification for themselves or for others in anyndk whatsoever for
selfish motive.

Corrupt practice here includes having canal knog#edf a learner,
bribery, and indecent relationship with a leare¢e,

Corporal Punishment: Teachers should not under any circumstance
administer any corporal punishment except othenpesenitted by the
school authority.

Discipline: Teachers should, at all times, ensure that lesarpehave in
a civil and disciplined manner.

Ideological Influence: Teachers should not use their positions to spread
their political, religious, or other ideologies amgolearners.

. with Parents/Guardians
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Right to Information: Teachers should provide parents/guardians with
all relevant information about activities, progressmd problems
concerning their children/wards and when required.

Regular Communication:Teachers should communicate regularly with
parents/guardians regarding the affairs of theildodn or wards. They
should respect the confidence of both parentsdi@mlwards who may
bring personal matters to their notice.

Respect for Parents/GuardiansTeachers should show courtesy and
respect to parents/guardians and offer maximum exabjpn in dealing
with issues concerning their children or wards.

Favouritism: Teachers should resist taking gifts, favours, and
hospitality from parents and guardians, which akely to influence
them to show favour to their children/wards in geeformance of their
duties.

Association with Parents/GuardiansTeachers should encourage and
actively participate in parent/teachers associgf®dim), which is likely
to impart positively on the learner and generalcational programmes.

o with Employers

Professional Independencefeachers should not enter into any contract
that may undermine the exercise of their full pssfenal competencies
and judgements without undue interference.

Areas of Competencefeachers should seek to perform only tasks that
are within their professional competencies.

Respect of Contract:Teachers should strive to fulfill contractual
obligations and to render their services only icoadance with the
terms of the contract or the law.

Obligation to Union Agreement:Teachers are obliged to respect
agreement entered between their union and the geiglo

) within the Society

Role of Teachers in the Societyfeachers in the society should be
embodiment of exemplary citizenship, integrity, amtlustry and
participate actively in the development of bothithenmediate and
wider communities.
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Advice to Government/Stakeholder3eachers have the responsibility
where possible to advice government and stakeh®laerthe provision
of appropriate educational infrastructures, progres and funding.

Obedience to LawTeachers should comply with all the laws of thadla
and moral codes of the society that promote goodemance,
transparency and accountability in office.

Tolerance: Teachers should accommodate the diverse cultures,
religions, other ideologies and practices of tha@etg and promote good
inter-human relations.

Personal Habit: Teachers should cultivate personal habits that are
capable of portraying the profession to be of veigh standards and
avoid indecent behaviours and social vices suchdmamkenness,
smoking in the public, indecent dressing, breachpablic peace,
dishonesty, fraud, etc.

General

. Liability to Teachers: Teachers are bound to be liable for any
acts or omissions that run contrary to professiatahdards or
falls short of commonly held values, practices aodns.

. Constructive  Criticism: Teachers should criticize their
colleagues, constituted authorities or public a¢fan the country,
only constructively and with a high sense of resafity.

o Open mindednessTeachers should be open minded to their
colleagues, learners, the general public and feelpinbg to their
attention all information that may be essential ftreir
professional growth, development and general welfar

o Incentive for good behaviour: Teachers who distinguish
themselves in the discharge of their professionded may have
the opportunity of receiving recognition from Teach
Registration Council of Nigeria in form aherit awards and
other benefits.

) Interpretation of Teachers Code of Condudin the case of any
conflict arising from the interpretation of this @ of Conduct,
such a case should be brought to the Council &oifidation.

Role of Teachers as Administrative/Academic Leaders
Inspiration: Teachers should be able to inspire subordinates by

exemplary character or behaviour and show unalla@dmitment to
the demands of their offices.
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Motivation: Teachers should give necessary incentives to dulades
to empower them to advance and excel in their psid@al careers.

Personality: Teachers should exhibit charisma, foresight, ¢esti
empathy, self-respect, selflessness, honesty, stensy, moral-
uprightness, etc. in their services.

Objectivity: Teachers should not do anything that would briogrml the
dignity of the profession. They should exhibitrfeass without fear or
favour in the discharge of their professional datie

Democratic Behaviour: Teachers should practice group decision-
making process in their organisations or groups.

Academic Developmentor the academic heads, teachers should keep
abreast of developments in theory and practicedata&tion around the
world and actively participate in research and tgv@ent within the
profession and motivate subordinates to do same.

Ensuring all-round development of Learnersfeachers should ensure
all round development of learners, through a goadahcurricula and
co-curricula activities.

3.4.5 Discipline, Punishment and Issues in Reporting

The Council has published &eachers Code of ConducfTCC) to
define the minimum ethical standards expected ofegsional teachers.
The TCC is given free of charge to teachers apthiet of registration.
Teachers, who for any reasons did not get a comhtrof necessity get
a copy from the nearest TRCN office. It forecloies possibility that
any teacher will claim ignorance of what constisutgrtues or vices in
the discharge of his professional duty. With tlstablishment of the
Code, the Council will exercise its disciplinarynfitions on erring
teachers.

) Disciplinary Action, Sanctions and Punishments

On the conviction of a teacher against any of thiegory of offences
stated above, the Teachers Disciplinary Commitide (Tribunal) can
give directives for:

i advice

i reprimand

i suspension of registration (for months)
\Y cancellation of registration
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Y deletion of name temporarily or permanently frdme Teachers
Register

Vi criminal prosecution in accordance with thesw@nt laws of the
country.

For the purposes of subsection (1) (b) of thisisecta person shall not
be treated as convicted as therein mentioned, sirtles conviction
stands at a time when no appeal or further apgeakending or may
(without extension of time) be brought in connectiavith the

conviction.

When the committee gives a direction under submedtl) of section
10, the committee shall cause notice of the dmectd be served on the
person to whom it relates.

The person to whom such a direction relates mawgngttime within

twenty eight days from the date of service on himnotice of the

direction, appeal against the direction to the CofirAppeal; and the
committee may appear as respondent to the appeafarthe purposes
of enabling directions to be given as to the cos$tthe appeal and of
proceedings before the committee, the committeh shaleemed to be
a party thereto whether or not it appears on tlaeihg of the appeal.

A direction of the committee under subsection (fLlsection 10 shall
take effect:

. where no appeal under this sections is broughtnagahe
direction within the time limited for such an apphean the
expiration of that time or

. where such an appeal is brought and is withdrawstroick out
for want of prosecution, or the withdrawal or stk out of the
appeal or

. where such an appeal is brought and it is not wativd or struck

out as aforesaid, if and when the appeal is disdisand shall
not take effect except in accordance with the foreg provisions
of this subsection.

A person whose name is removed from the registgrunsuance of a
direction of the committee under section 10, shatl be entitled to be
registered again except in pursuance of a diregticthat behalf given

by the committee on the application of that persod a direction under
this application under this subsection by that @ensntil the expiration

of such period from the date of the direction (aechas duly made such
an application, from the date of his last applmatias may be specified
in the direction.
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o Duty to Report

Section 11 (1) of the Act provides as follows:shiall be the duty of the
head of an educational institution to report anysaonduct by a
registered member to the panel.

o Who can Report

I. Student

il. Teacher

ii. Head of Institution
\V2 Parents

V. Any Stakeholder
Vi. General Public

. Penalty for Not Reporting

A person in breach of the provisions of subsec{idnof the section 11
shall be guilty of an offence and liable on conwictto a fine of N1,000
or to imprisonment for a term of three months ahbo

o Where to Report

I Head of any Academic Institution

. State Ministry of Education

iii. Federal Ministry of Education

Iv. Nigeria Union of Teachers

V. All State Offices of the Teachers Registration Goluof Nigeria

Vi. Zonal Offices of the Teachers Registration CouotNigeria

vii.  Headquarters of Teachers Registration Council geNa

viii.  Official Website of the Teachers Registration CouatNigeria
WWW.trcn.gov.ng

IX. Hotline of Teachers Registration Council of Nige(ie234-9-
5233159)

X. By e-mail:info@trcn.gov.ng

Xi. By post to TRCN Headquarters.

Registrar/Chief Executive

Teachers Registration Council of Nigeria
Headquarters, Plot 567, Aminu Kano Crescent,
Wuse 2, P.M.B. 526, Garki Abuja.

Tel: +234-9-5231439, 5233110.

Fax: +234-9-5233098.
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3.4.6 Case Laws as cited by Peretomode (1992)

Case No. 1 Irregular Dismissal — Right to Fair HwegarRight to
Unionism of Teachers — Summary Dismissal does rednmDismissal
without Due Process of Law

CHIEF C. O. B. ECHE Plaintiff
&
1.  STATE EDUCATION COMMISSION
(ANAMBRA STATE)
2. ATTORNEY-GENERAL OF
ANAMBRA STATE Defendant

AND BETWEEN
MRS. ANN CHIGBO Plaintiff
&

1. ANAMBRA STATE
LOCAL GOVERNMENT COMMISSION Defendant
2. ATTORNEY-GENERAL OF
ANAMBRA STATE

(High Court of Anambra State, Enugu, Enugu JudiDi@ision Holden
at Enugu — Chief Judge, Justice E. O. Araka — 88/55uit No.
E/70/82)

INTRODUCTION

The cause of action in these two cases arose dheafame transaction
and involves the same points of law. Though the ¢ases had not been
consolidated, it was agreed by counsel on all sidasthe addresses in
the two cases be heard together so that in effielgt ane judgement
would be written and delivered in respect of the tases; and that the
judgement will be the judgement of the Court inpexs of these two
cases and in respect of all the 21 remaining daséituted in the Court
by the teachers over whom disciplinary actions hagn taken in
consequence of the events leading to the causetiwinaThe reliefs
claimed in these two cases as well as the rellaimed in the remaining
21 cases are the same. The only difference igriteime of the cases,
the 1st defendant is the Local Government Serviomi@ission. The
2nd defendant is the Attorney-General of the Statdl the cases. He is
more or less a nominal defendant.
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In Anambra State, the Local Government Service Cmsion is the
body charged with the responsibility for the mamaget of primary
schools, whilst the State Education Commissionhe&s body charged
with the responsibility for the management of pastrary schools.
This is precisely the reason why the first suitwhich Chief C.O.B.
Eche is the plaintiff has been taken as the test @d@th regard to the
post-primary school teachers; whilst the suit inakbMrs. Ann Chigbo
Is the plaintiff has been taken as the test cafe gard to the primary
school teachers.

Amongst the seven relief claims in each of thesegaare as follows:

1. A declaration that the purported dismissal of theinpiff from
public service of Anambra State by the 2nd defefhdan
irregular, illegal, ultra-vires null and void and of no effect
whatsoever.

2. A declaration that the purported dismissal of theinpiff from
the public service of Anambra State and/or theisergf the 1st
defendant is irregular, unconstitutional, contrarythe procedure
governing the plaintiff's service and of the pripleis of natural
justice and is null and void and of no effect.

3. A declaration that the plaintiff is still in the lplic service of
Anambra State and/or in the service of the 1strukfst.

4. An order setting aside the 1st defendant’s decidismissing the
plaintiff from the public service of Anambra Stadamd/or its
service.

5. An injunction restraining the 1st defendant, itgvaats and
agents and all officers and agents of the GoverhwieAnambra
State from interfering with the plaintiff in the excise of his
profession as a teacher/principal and/or employethe Public
Service of Anambra State or refusing to accordplantiff the
status of a teacher and/or Principal in the PuBlervice of
Anambra State.

THE FACTS

The facts of these cases are not in the leastsjputh. It is generally
agreed that the plaintiffs, who are teachers in mMima State and
members of the Nigeria Union of Teachers (NUT), arkbd on an
industrial action as from the 1st day of Februdi§82. The defence
was that the strike was illegal as the teachersndidcomply with the
provisions of the Trade Dispute Act, 1976 as amdniol the Trade
Disputes Act, 1977. It was also agreed that onl&ta February, 1982,
His Excellency, the Governor of Anambra State leefatess conference
in which it was stated that the Governor was dingctthat certain
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disciplinary actions be taken against some of th&isg teachers. It
was further admitted that Chief Eche’s dismissat watified to him
through a letter from the State Education Commissitated 17th
February, 1982 and which was tendered in evideticeas also agreed
that Mrs. Ann Chigbo’s dismissal was notified ta lerough a letter
from the Local Government Service Commission ddiéth February,
1982. The defence is that the dismissals weraderoas the teachers
had taken part in an illegal strike and absentemndelves from duty,
and by Article 41 of the Teachers Service Manu@l 4l which govern
the conditions of service of all teachers, bothpmmary and post-
primary schools.

. A teacher who absents himself from duty withoutnmesion
renders himself liable to be dismissed from serwaehout
formality.

THE ISSUE

The crucial issue for determination in this matierthe legality or

illegality of the strike action and the legal cogsences thereof. Also to
be determined is the validity of the letters of niissal and the
disciplinary actions taken against the teacherd,vamether principles of
natural justice should be observed by both the eStatucation

Commission and the Local Government Service Comamiss

HELD

1. After an extensive review of the evidence betfura and all of
the provisions of the relevant subsections of eacti3 (1) of the
Trade Disputes Act, 1967-1977 to be complied with the
workers, the learned judge held that the teacheitse s strictly
speaking, cannot by any stretch of the imaginalierheld to be
illegal. He added, “Secondly, can it be said th&t purpose of
the strike was not lawful or that the strike invedvthe use of
unlawful means? | do not think so.” The purpo$é¢he strike
was directed towards improving the conditions of teachers,
and there was no evidence that it involved the akeany
unlawful means (p. 13).

2. The second issue (dismissal from service) ig iaportant to us.
The learned judge on pages 15 — 18 made the folpimportant
observation. He noted that it has been: forcefsligmitted that
a teacher who absents himself from duty withoutrpesion can
be dismissed summarily and without being given ppoctunity
of being heard. But the honourable judge pointattbat the
very wording of the said Article 41 shows cleatiyat a teacher
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who absents himself from duty cannot be dismissednsarily
without being given an opportunity of showing iretfirst place
that he had permission or not to absent himsethfduty. It is
only when the teacher is unable to justify his absefrom duty
that Article 41 of the Teacher Service Manual carapplied.

The judge continued when he said that it must aedtthat the words
“without permission do necessary mean that each #rteacher absents
himself from duty he must obtain physically pernossfrom the
authority before absenting himself from duty. Twerds “without
permission” can literally be interpreted to meanthout just cause or
excuse.” He made the following analogy:

) If, for example, a teacher on his way to schoolpemed to be
knocked down by a reckless motorist and is casteaight to the
hospital in an unconscious condition, and he rasthithere for
some weeks, he would not be said to have absentesk from
duty without permission. This is so because thetter could not
have obtained permission from anyone to be absent fluty so
as to be knocked down on the road by a recklessriabt And
he need not be carried first to school to obtaimsion to be
absent from the school before being carried tohihgpital. In
such a case, the teacher had just cause or excuslesenting
himself from duty.

Therefore, when the Teachers Service Manual usewhnds, “without
permission”, it presupposes that the teacher must given an
opportunity of being heard before he could be dised. He must be
given opportunity to justify his absence from sdhda this context, the
words “without formality” mean no more than withoobtice. The
teacher must be given an opportunity of explainmgself. If the
teacher was entitled to be given some months’ ediefore dismissal,
he could be dismissed without any notice once & Ib@en established
that he had absented himself from duty without p&sion or without
just cause or excuse. But there cannot be anytignesf the teacher
being dismissed without being given first an oppoity of showing
whether he had permission or not to absent himselfywhether his
absence from duty was without cause or excuses. alfter he had failed
to do so that the question of his being dismissednsarily would arise,
l.e., without notice.... It offends the rules of mayustice (impartiality
and fairness) for any authority to take any disogoly action against any
person without first giving that person opporturofybeing heard.
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ORDERS

In Chief Eche’s case, claims 1 and 2 were upheldhifm. Other claims

sought were dismissed largely because he had givce to retire from

service as from February, 1983. And in Mrs. Anngbb’s case, the
five claims (as outlined at the beginning of theeaout of the seven
were granted. That is, the judge declared thequted dismissal of her
from the Public Service of Anambra State as irragullegal and null

and void and of no effect and restrained the f@liesendant, its servants
and agents and all officers and servants of govemimf Anambra State
from interfering with the plaintiff in the exercisé her profession as a
teacher and Headmistress special class within Ehogal Government

Area.

Case No.2 To Have Carnal Knowledge of a Pupil rsfd3sional
Misconduct

MR. BONIFACE NJOKU
V.
MR. OKECHUKWU IDIKA NWANKWO
(Magistrate Court, Ezzamgbo — Before MagistrateCH.Umezuoke)
Judgement delivered on Wednesday, 28th April, 197Buit No.
Em/32/77.

Mr. Okechukwu Nwankwo, a teacher in Community Seleoy School,
Ezeagu, was alleged to have had carnal knowledgegof in his school
by name Cecilia Njoku. Mr. Nwankwo was caught hgvisexual
intercourse with Miss Njoku. The news of their saixintercourse
spread through the whole village so much so thasMNjoku and his
family became objects of caricature. Miss Njokul &er family hardly
raised their heads in public.

Under this circumstance, Mr. Njoku had no alten&tbut to institute
court action against Mr. Nwankwo. Mr. Njoku waggded with by the
principal and the State Education Board, to withhdthe case, but all
appeals did not dissuade him.

The plaintiff sought that the court should:

1. Declare Mr. Nwankwo morally unqualified to be adeer for
engaging in professional misconduct
2. Order for the immediate dismissal of Mr. Nwankwonr the

teaching profession and
3. Ask Mr. Nwankwo to pay him N5, 000.00 (five thoudamaira)
damages for bringing his family name to disrepute.

240



EDA 854 MODULE 2

RULING
The court rules:

1. That since Miss Njoku admitted before the cotivat the
defendant did not force her into sex, the pointemsfommending
the defendant for dismissal cannot arise. Howeherdefendant
should be transferred from the school to anothkoaicto avert
any unforeseen dangerous action from the parenssst Njoku.

2. That Mr. Nwankwo (the defendant) has engageprafiessional
misconduct, and is therefore recommended by thet dou six
months without pay. The principal should also rep@m time
to time to the appropriate educational authoritees to the
conduct of the defendant.

3. In as much as Miss Njoku is above 14, and sineease of non-
consent was not raised in the case by Miss NjdieiJaw cannot
guarantee the plaintiff of any damages. Howeueg, issue of
damages would have applied if Miss Njoku was fordeid
sexual intercourse by the defendant.

Case No. 3 Professional Misconduct — Claim to psxea of
Qualification which one does not have — Forgery of
TC Il Certificate — A Criminal Offence

MRS. GRACE OMONIGHO UFUA
V.
TEACHING SERVICE BOARD, BENDEL STATE
(High Court, Benin City, Justice J. A. Obi, 30/6/8Buit No.
B/320/86

This was a case of fraud bordering on forgery ofGall Certificate
preferred by the Defendant — Teaching Service BoBehdel State
against one Mrs. Grace Omonigho Ufua, a formerrtub Niger
College, Benin City, which led to her dismissal nfrahe Teaching
Service of Bendel State.

FACTS

The Teaching Service Board terminated the appoimtroeMrs. Grace
Omonigho Ufua when the Board discovered througlesef interviews
and personal invitation of the plaintiff to produite original copies of
her purported TC Il Certificate which she claiméea btained in 1978.
It was discovered that she has fraudulently pratuhe position and
emoluments paid to her. In this regard, the dedah@Bendel Teaching
Service Board) apart from putting the plaintiffttee strictest proof that
she holds the Teachers’ Grade Il Certificate of king, called evidence
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to show that the plaintiff failed the Teachers’ @gall Certificate
examination in 1978 and thereby gave notice to ygedhe original of
the said certificate she allegedly got from the Wubeachers’ College,
Auchi.

Mrs. Ufua Grace challenged the legality of the @cttof the Teaching
Service Board, Benin City in terminating her appaient whereas she
possessed a TC Il Certificate obtained from Auakadhers’ College in
1978. She further argued that she did not forgél'kell Certificate and
as a result she wanted a court declaration thatdisnissal by the
defendant as per letter reference No. SOR/Vol.16R dated 16th June
1983 is wrongful, illegal, unconstitutional, nulhé void and of no
effect. A declaration that the plaintiff is siitl the service of the Bendel
State Teaching Service Board and entitled to hdr dalaries and
allowances with effect from the date of the purpdrdismissal. In the
alternative, the plaintiff claims N100, 000.00 (ohendred thousand
naira) being general and special damages for wabrigmissal. Ufua
was a teacher in the first instance by virtue of héodern Il
gualification.

In his judgement, the High Court judge, JusticA.JObi declared that
Mrs. Grace Omonigho Ufua was fraudulent in proagitime original of
her TC Il with which she got herself promoted quitgustly. He added,
“I cannot conceive of any more serious professiomatonduct than the
shameless and altogether baseless representa@bnshle possesses
educational qualification which she does not.” Idiim to TC Il was
totally rejected. By her fraud and/or false repraation, Ufua, said the
judge, has lost both moral and legal justificationcontinued retention
in office.

Ufua’s action failed and was accordingly dismisseds entirety, with
costs assessed at N250.00.

Case No. 4 Fraud — Allegation of a Bursar SteaBataries meant for
Teachers and other School Workers

BENDEL STATE TEACHING SERVICE COMMISSION
V.
SOLOMON EMUEKOR (M) SCHOOL BURSAR

(Magistrate Court, Ughelli: J. O. Agarin, 23/3/82)
Charge No. MU/38C/81
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COUNT

This is a two-count charge against the accusede IEh count charges
him with conspiring with person or persons unknotencommit a

felony to wit: stealing and thereby committed aente punishable
under Section 516 of the Criminal Code.

The 2nd count charges him for that he at Uwheruwwnton 18/11/90
stole N5,675.33 property of the Bendel State TewrhBervice
Commission, Benin City and thereby committed aremée punishable
under Section 390 (5) of the Criminal Code.

Eleven witnesses gave evidence for the prosecutiamUghelli police

who were in-charge of the investigation, the acdusade a cautionary
statement marked Exhibit E where he denied steahegmoney and
alleged that he was robbed by some men includiegditiver of the

vehicle where PW1 found him and driver PW10. Tlesec was

transferred to State CID Benin where PW9 Sgt. Ebdglwvho took up

the investigation alleged accused made a confessstetement “but the
defence fought back vehemently and alleged that gbecalled

confessional statement was obtained under durésken held a trial

within the trial to determine the admissibility a@therwise of the

statement. At the end of the trial within the lirik rejected the

confessional statement and refused to admit itvidemce. The trial

then continued until the prosecution closed thasec At the close of
the prosecution’s case Akpedeye for the accusedensmdo case
submission and called on me to discharge the adatddis stage.

| see that after the so-called confessional statémehrown overboard
as there is no evidence left throughout the leagth breadth of the case
pointing to the fact that the accused stole anyayon

The law requires that in a state like this, triaut should discharge an
accused straight away.

As for the conspiracy charge, there is no evidesicany agreement
between accused and anyone to agree to do a thiodp w is unlawful
and there is no evidence from which | can inferspiracy in this case.
In the result, | hold that the prosecution has swatceeded to make a
case for the accused to answer on any of the twnts®f the charge.

| hereby discharge the accused under Section 28teoCriminal Penal
Law (CPL) on each of the counts.”

Case No. 5 Professional Misconduct — Removal othegs
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Name from the Register of Teachers — Fair HearinRight to be
represented by a Counsel

F. G. INYANG
V.
TEACHERS DISCIPLINARY COUNCIL
(Enugu Appellate Jurisdiction, 12/4/62; Mbanefo JC.

On the strength of the finding of the Teachers istary Council, the
Minister of Education removed the appellant’s ndroen the register of
teachers. The appellant appealed to the High Guouthe ground that
he was denied the right of assistance by coundabkafhoice.

HELD

(1) That the appellant is entitled under Section 51 ¢2)the
Education Law of Eastern Nigeria to have legalsaasce.

(2) That Section 51 (2) of the law is ambiguous.

(3) That where there is an ambiguity in a penal statustould be
construed in a manner favourable to the accusesbper

This is an appeal under Section 54 of the Educdtianw of Eastern
Nigeria by a teacher against a decision of the feac Disciplinary
Council finding him guilty of professional miscorctu

Acting upon the said finding of the Council, theridter of Education
ordered the appellant's name to be removed from rdggster of
teachers.

Section 54 (1) of the law gives a teacher whoseenhas been removed
the right to appeal to the High Court.

The main ground argued is that the appellant wasedethe right of
assistance by counsel of his choice. In supporthi® ground, the
appellant relies on Section 51 (2) of the law. $hbsection reads:

o The Council may permit any person upon whose dilegs
on enquiry .... has been instituted to be assistea Ilggal
practitioner in establishing the truth of his alégn, and
shall permit the teacher whose conduct is the sulotter
of the enquiry to be similarly assisted in meeting charges
against him.

Appellant’s counsel maintains that the section gitlee appellant an
unqualified right to have legal assistance if heshes. For the
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respondent, it was submitted that the appellantldvbiave that right
only if the person initiating the allegation alsasHegal assistance.

Respondent’'s counsel says that by the use of thelswtsimilarly
assisted”, it is intended that the appellant showlitibe denied the right
of assistance similar to that allowed to the cormnglat if the
complainant is legally assisted. The whole sulsecis unhappily
worded and ambiguous. In a previous case in thigtc Ebenezer
Chikwere Mpi v. The Secretary to Teachers Discaiyn Council,
Ministry of Education; Appeal No. E/26A/1960, Pahn&. held that the
section gave the appellant an unqualified righbdave legal assistance
and for that he relies on the word “shall” appegiimmediately before
“permit” in the subsection. When the decision Wwesught to the notice
of the Acting Senior Crown Counsel appearing fa& tBspondent, she
said that she had not seen it before and thatithsid seen it she would
not have opposed the ground. She then withdrewobjection on the
ground and agreed to the appeal being allowed angitound. It may
be said that where there is ambiguity in a Penatus, it should be
construed in a manner favourable to the accusedoper It may,
however, be said that to give effect to the wordhilarly”, there must
have been something in existence which the contgegblaction must
resemble. The word is ambiguous and has tauneed/tiole subsection
with its ambiguity. | am told that the section bging amended by
rewording it in such a way as to bring out cledHg true intention of
the legislature. As the subsection is capabldefitterpretation put on
it by Palmer, J., | do not intend to depart fronespecially as the fact
has been conceded to the respondent.

As the appeal succeeds on this ground, it is nogéssary for me to deal
with the other points raised by appellants counsel.

The appeal is allowed and the order of Removagrslby reversed.
(Eastern State Law Reports, 1962)

Case No. 6 Organised Fraud Syndicate — Ghost Worken School
Vouchers — Impersonation — Stealing Conspiracylerfyeand Crime

COMMISSIONER OF POLICE

V.
LEONIDAS GBOSIDOM (M) 30 YEARS
GODREY UGORJI (M) 35 YEARS
TOBAH S. TOBAH (M) 27 YEARS
NWABUEZE PHILEMON (M) -
SYLVANUS JACOB (M) 31 YEARS
PRECIOUS KAMANU (M) 25 YEARS
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(Magistrate Court, Omoku, E. IGONIKO, 8/7/85) Charg\No.
MCO/195C/85

JUDGEMENT

The accused persons stand charged with conspirady séealing;
contrary to Section 516 as amended by Edict Nof 5934 of Rivers
State and Section 390 of the Criminal Code Lawgastern Nigeria
1963, applicable to the Rivers State, in the 1st 2md count; while in
the 3rd count, 4th and 5th accused persons argexhdor personating
as tutors in Community Secondary School, Omokureoptto Section
108 (2) of the Criminal Code Laws of Eastern NigetB63 applicable
to the Rivers State. A resume of the entire sbtay as follows:

According to the station officer, Nigerian PolicemOku, Mr. 1.
Aikhulie, he received a vital information sometiroa the 21st May,
1985 that there exists a fraudulent syndicate & @ommunity
Secondary School, Osiakpu where ghost names recealaries for no
work done. The information was to the effect thia¢ said fraud
involves the sum of N3,370.50, property of the RsveState
Government. Certain names were supplied in thedfreent syndicate.
Thus, on information, he arrested the 4th accusesiop, Mr. Philemon
Nwabueze, an NYSC candidate assigned to the Gdsbndary School,
Kregani. He was able to give him useful informatés to the fraud. He
thus recovered two bank (UBA) cheque books, thdaggbion being
that with the connivance of Tobah S. Tobah, a chdmpok was faked
lost and a new one was got. With the cheque bbekwent to UBA
Omoku and found out that the real owner of the papene Daniel
Duru with his photograph pasted on it. When PhdarNlwabueze was
taken to the police station, he furnished policéghwadditional facts
leading to the arrest of the 1st accused Leonidasidered the principal
of the school. He PW1 further told the court thatrecovered another
UBA cheque book No. 350 and that this came to bissession from
Tobah S. Tobah when it was alleged that cheque bl@mok 47 was lost.

When it was confirmed that Godfrey Ogorji was a rbemof the
syndicate, he was immediately arrested because thas reason to
believe that he operated an account at Omoku UBdeuthe name of
Dickson. Within 24 hours the 2nd accused was tbfarnish him with
a Savings Account Book No. 383, which Godfrey tolch he recovered
from the wife of the 5th accused person. It wasittdd as Exhibit C.
On Exhibit C while the savings account bears thetgdraph of 5th
accused person, the name is reflected as Sylvanus Dickson
whereas his real name is Sylvanus Jacob, a stafCahmunity
Secondary School, Osiakpu whereas he is not a thene. P.W.
concluded that it was Leonidas Gbosidom who recond®eé the ghost
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names to the UBA Manager Omoku to open an accoudt. John
Ihiegirika the CIE Ahoada identified the 1st and accused persons to
his knowledge as staff of CSS, Osiakpu and thatrwine heard the
report he summoned all of them to his office, Almacho conceded of
gross irregularities in the school staff. He shal did not query the
Principal of the school over the incident but adrtthe Audit
Department, Ahoada and the State Schools Boardashi©signature at
the payment vouchers, he swore he had no alteesdinan to sign these
as it had been vetted by his able E.O. accountsQOvtiu, more so as all
the requisite particulars were all attached toghes

Conceding an official aspect of the School, PW2rewte did not see
the 4th and 5th accused during his visit nor dictter have knowledge
of such a fraudulent syndicate in Osiakpu. PW3 Eti&amuel told
court that he based his payment on the approvednabmoll, and
approved by the CIE. He tendered Exhibit L-L2 agdpvouchers for
February and March and April and swore that he maddea of their
posting letters. However, PW4 Mr. Ordu told theurtothat he
countersigned the payment vouchers after checkieget as correct and
that the posting letters were attached. Accordmgis story, the said
vouchers were given through Mr. Tobah S. Tobah.cétecluded that at
the time of dispatching the vouchers to Sub-trea@moku, the posting
letters were all attached. Since the posting Eafmerthe three irregular
names are absent from the Exhibit L-12, the impoesis that these got
lost between Ahoada and Omoku Sub-treasury. Thosaved in the
exercise stand obvious. Sergeant Adediro Idebi woed the
investigation into this case and tendered the st of all the accused
persons, DW1 Leonidas Gbosidom swore that 2nd adda8cused
persons led the three men, Daniel Duru, Sylvang&doin and Precious
Kamanu to his office with their appointment letterble told them to
make photocopies of their posting papers and harhisdaspect of
salary payment vouchers to Messrs Godfrey Ugodi Bobah S. Tobah.
He conceded signing the vouchers after due prosdssd®W2 and 3.
When he noted that these fake men were not putjingervices in the
school he sent in queries, and advised the Bankalyam UBA not to
pay them. He concluded he acted expressly on tsting letters,
though all of them had disappeared.

DW2 Godfrey Ugorji denied the charge and swore ideagtd Tobah S.
Tobah in preparing vouchers and tendered a voubhkesent to the
Principal which he did not despatch to Ahoada. niéale frantic efforts
to tender a letter not addressed to him but whiels wurported to be
delivered by him to PW2 by the Principal. From filis at my disposal
and his reaction to questions and evidence on tatls clearly a tutor
of questionable character. A situation where #itseize letters on
despatch smells of gross indiscipline and irresjpditg. His file
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fortifies this observation. He knows more and pedh machinated
dynamo on which the fraudulent syndicate revolvie@siakpu. He led

the 4th and 5th accused to DW1, the Principal’'sceffwhere they

narrated their mission, prepared the school paymeoichers,

despatched same to Ahoada as well as received ehdmm the Sub-
treasury Omoku. Though he denied the charge, ttrg sf Philemon

Nwabueze and Sylvanus Dickson are enough corraberavidence

that he masterminded the sad spectacle at OsiaKmirecords on the
file do not qualify him for the position he hold$ @siakpu. DW4

Philemon Nwabueze conceded the offence. His stooys surprising

ignorance of elementary bank routines, or else @ wretending.

Equally, unreasonably is the story of Sylvanus Bak who could

appear a seasoned cheat with less experienceraimiedtteacher, he at
least should realise that services repay servieedered. He allowed
himself to be used by Tobah S. Tobah to cheat thie &Sovernment.

Section 516 of the Criminal Code Laws provides tloe offence of

conspiracy the hallmark of which is common intentioAs applied to

this case, it is clear that accused persons catbpa cheat the State
Government through officials of the Ministry of Edhtion at C.S.S.

Osiakpu. In the second ground design 4th and &thsed at the accord
of the 3rd accused person got posting papers, mexbdo Leonidas

Gbosidom who allowed himself to be swayed by hisoaots clerks,

2nd and 3rd accused persons. The only snag ebence of proof that
Leonidas and Ugorji made material gains from thi#etransaction.

Section 383 of the Criminal Code Laws provides tfug definition of

stealing while Section 390 of the same law provithespenalty for the
offence. Elements of stealing are reflected imclag 2027-2032 Brett
and Mactean Criminal Laws. Applied to this casaml satisfied that, at
the time of opening the Savings and Current AccoantOmoku UBA,

the 4th and 5th accused persons were not legitimataployed in the

services of the State Schools Board or MinistryEofucation. The
Savings Accounts personnel received from UBA fasif these

observations.

Section 108(2) of the Criminal Code Laws provides the offence of

personation. This is basically the rationale far payments made in the
Sub-treasury and UBA premises Omoku. Sad enobghadcused is an
NYSC candidate, if he had exercised enough patiedmeavould have

seen the tree from the wood. When youths of Nwadygestatus use
cheap means to riches, evil days are on. Sylvdaosb knew exactly
what he was doing when he became an errand boglialTS. Tobah. It

was a deliberate effort to reap where he had nehso
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When educated Iilliterates like Nwabueze and Sylsaga by false
names in cheque books, vouchers and Savings A&otimtn the
guestion of guilt is proved beyond all reasonaldeld. It is trite law
that evidence of an accused person incriminatingthemn accused
requires corroboration. This requirement with exdghas been satisfied
by the prosecution and DW4 and 5 against TobahoBafi. He did not
rebut these. On the other hand, tieatcused acted rather on official
basis. | place him on the same level with PW2. aW&fer were his
errors are purely administrative.

The incriminating statement of Sylvanus Jacob ajdifgorji has not
been adequately corroborated as required in lawould thus be in the
interest of the Ministry of Education and Schoolafdgement Board to
transfer the staff affected by this case from ComityuSecondary
School, Osiakpu as it would appear there has beemodstrable bad
faith amongst them. The facts so revealed in tipeseeedings would
not augur well for their work.

Since there is no evidence before me that 1st awda2cused gained
materially from the entire transaction, and whereaslence has been
supported by documents that 3rd to 5th accusedpersiade unjust
gains from the State Government for rendering meiges, | hereby find

3rd, 4th and 5th accused persons guilty as pechihgge, while 1st and
2nd accused persons are discharged and acquitted.

SENTENCE
A situation where people go on changing names itacsaumstances is

deplorable and should require severe Vvisitation the courts.
Accordingly, the accused persons are sentencealla®/$:

1stcount Each of the accused is fined N220.00 »rmonths
imprisonment with Hard Labour.

2nd count Each accused is fined N230.00 or 12 nsointiprisonment
with Hard Labour.

3rd count 4th and 5th accused each to serve 12hsomith Hard
Labour.

SELF-ASSESSMENT EXERCISE 2
Enumerate the recommendations of the UNESCO/IL@henstatus of

teachers that are related to professionalisatiesgipgline, rights and
responsibilities of a teacher.
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4.0 CONCLUSION

The minimum ethical standards expected of professiteachers have
been carefully articulated in the Teachers CodeCohduct. It is

therefore expected that teachers will avail theweselopportunities to
own a copy. Ignorance will not be accepted asxanse.

5.0 SUMMARY

In this unit, you have learnt the types of diseciply measures against
teachers; acts constituting professional miscondissues in Teachers
Code of Conduct such as the objectives of Teacl@rde of Conduct,
UNESCO/ILO recommendations on professionalizatiahscipline,
rights and responsibilities of a teacher; Teachersstigating Panel and
Teachers Disciplinary Committee; who can report eacher’s
misconduct; penalty for not reporting and where riport the
misconduct.

6.0 TUTOR-MARKED ASSIGNMENT

I What are the acts, commission or omission adjudigede
misconduct in the education industry?
. State the objectives of the Teachers’ Code of Coindu
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The Genesis Chapter 3, Verses 11 — 13.

Imo State Education (Miscellaneous Provisions) £di@88.
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MODULE 3 SOME LEGAL ISSUES IN SCHOOL

ADMINISTRATION

Unit 1 Legal Basis for Teachers’ Registration

Unit 2 Negligence and Student PersoAwakehinistration

Unit 3 Tort and Educational Administoati

Unit 4 Defamation and School Communication

Unit 5 School Record keeping

UNIT 1 LEGAL BASIS FOR TEACHERS’
REGISTRATION

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content

4.0
5.0
6.0
7.0

1.0

3.1 Vision, Mission and Functions of the Teachers
Registration Council of
Nigeria (TRCN)
3.2  Responsibilities, Programmes and ActivitieIBICN
3.2.1 Implications of TRCN Responsibilities
3.2.2 Programmes and Activities of TRCN
3.2.3 Strategic Partners of TRCN
3.3 Registration of Teachers
3.3.1 Mandatory Registration Prior to Practice
3.3.2 Qualification for Registration, Mode and
Documents of Registration and Institutions in
Nigeria offering Approved Professional Training in
Education
3.3.3 Expiration and Cancellation of Registration and
Expiration and Renewal of Licence
3.4 Benefits of Registration
Conclusion
Summary
Tutor-Marked Assignment
References/Further Reading

INTRODUCTION

For long, the teaching profession was unregulatetegppeared to be an
all-comers affair. Little attention was paid tatical issues such as

entry

standards into the profession, the scope cquadity of teacher

education programmes, continuous professional dpwetnt of
practicing teachers, professional conduct, the arvelfand dignity of
teachers.
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Today, the government has given the teaching psamiesthe greatest
empowerment ever to match the performance and|seodh of the
counterparts in the other professions like law, icied, engineering and
pharmacy.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. state the vision and mission of the Teachers Reagjsh Council

of Nigeria (TRCN)

explain the responsibilities, programmes and aetwiof TRCN

list the qualification, mode and documents for s&gition

discuss the requirements for the renewal of thente

mention the circumstances that can make a teactegistration

expire

o mention the circumstances in which the council niifiate
action to cancel the registration of a teacher.

3.0 MAIN CONTENT

3.1 Vision, Mission and Functions of the Teachers’
Registration Council of
Nigeria (TRCN)

Teaching is one of the oldest professions in thddvolndeed, it is the
mother of all professions because practitionerstirer professions are
taught by the teacher. Teaching, therefore ocsupiecritical and
fundamental position in the development of anyamati It acts as a
catalyst of change for the transformation of sgcietthe desired ends.

For any vocation to be legally recognised as agzibn, its practices
must be regulated and controlled by a body. Psofes such as law,
medicine, engineering, pharmacy, are respectivebgulated and
controlled by the Council of Legal Education (COLBJedical and
Dental Council of Nigeria (MDCN), Council for theeBulation of
Engineering in Nigeria (COREN) and Pharmacists Courf Nigeria
(PCN). Consequently, the establishment of the AescRegistration
Council of Nigeria is to give the teaching professiegal recognition
and empower it to guarantee qualitative practiCevér, 2005).

The Council was established by the Teachers Ragmtr Council of
Nigeria Decree (Act) 31 of 1993. Several decadesgtation by
professional teachers and other stakeholders tore#itablishment of a
regulatory agency led to the enactment of the Xou will recall that
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this Act 31 was discussed in Module 1, Unit 2 uneéeucational
parastatals, boards and commissions.
The Council finally became operational by June 2000

The Council opened offices in 34 states and wesstep further to
commence the acquisition and commissioning of zoffates, two in
each geopolitical zone making a total of twelvetfar country.

0] Vision

The vision of the Teachers Registration Council Nifjeria
(TRCN) is to control and regulate teacher educati@ining and
practice at all levels and sectors of the Nigedadncation system
in order to match teacher quality, discipline, pssionalism,
reward and dignity with international standards.

(i)  Mission

The mission is to promote excellence in educatibrough
effective registration and licensing of teachensg & promote
professionalism  through accreditation, monitoringnd a
supervision of teacher training programmes, mamgato
continuing professional development and maintenarafe
discipline among teachers at all levels of the atdan system.

(i)  Functions

The Teachers Registration Council was establishedhbé Act
No. 31 of 1993. The Act charges the Council wité following
functions, among others:

0] determining who are teachers for the purposthisfAct

(i)  determining what standards of knowledge anitlsskre to
be attained by persons seeking to become regisesed
teachers under this Act and raising those standaods
time to time as circumstances may permit

(i)  securing, in accordance with the provisioridhos Act, the
establishment and maintenance of a register ofhezac
and the publication from time to time of the lisfsthose
persons.

(iv) regulating and controlling the teaching prcfies in all its
aspects and ramifications.

(v) classifying from time to time members of theadking
profession according to their levels of trainingdan
gualification
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(vi) performing through the Council established anthis Act,
the functions conferred on it by this Act.

SELF-ASSESSMENT EXERCISE 1

What are the vision and mission of the TeacherssRagjon Council of
Nigeria (TRCN)?

3.2 Responsibilities, Programmes and Activities of TRCN

The Act that established the Council Section 1dfigrged it with the
following responsibilities:

0] Determining who are teachers for the purposthisf Act

(i)  Determining what standards of knowledge andl sike to be
attained by persons seeking to become registerettaahers
under this Act and raising those standards frone ttsmtime as
circumstances may permit

(i)  Securing in accordance with the provisions ibiis Act the
establishment and maintenance of a register oh&acand the
publication from time to time of the lists of thgsersons

(iv) Regulating and controlling the teaching professionall its
aspects and ramifications

(v) Classifying, from time to time, members of the taag
profession according to their level of training andlification

(vi) Performing through the Council established undés #ct the
functions conferred on itby this Act.

3.2.1 Implications of TRCN Responsibilities

The TRCN Act has far-reaching implications for teiag profession.
This reality can be appreciated by the fact thatabntent of the TRCN
Act is one and the same with the contents of this &t established the
Councils that regulate and control the professiohdaw, Medicine,
Engineering, Pharmacy, etc. It suffices thereforetate that teachers
will henceforth undergo all those necessary inttlial, professional,
moral, social, and even psychological rigours cttarastics of the other
noble professions and which have set them far &mart quacks and lay
people.

Also, as it is applicable to the other professiomscategory of teachers
is exempted from regulation and control no mattew highly placed. It
is obvious that all medical doctors, lawyers, ergns, pharmacists, etc.
at all levels of our national life, both in the ficband private sectors
submit to the provisions of the Acts regulating itheespective
professions. In the same way, all persons whooparfobs that rightly
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and legally constitute teaching as well as those adiminister teaching
and learning in the Nigerian education system rbestrained teachers,
registered and regulated.

3.2.2 Programmes and Activities of TRCN

In accordance with the TRCN legal provisions anavemtions common
to the professional regulatory agencies, the Caduacsystematically
implementing the following programmes and actigtie

(i)
(ii)

(iii)

(iv)

v)

(vi)

(vii)

(viii)

(ix)
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Registration and licensing of qualified teacher

Accreditation, monitoring and supervision dfiet courses and
programmes of teacher training institutions in Migeo ensure
that they meet national and international minimutandards.
The institutions include: the Colleges of Educatibaculties and
Institutes of Education in Nigerian Universitiesgh®ols of
Education in the Polytechnics, and the National chess’
Institute

Organisation of Internship Schemes for fréstucation graduates
to equip them with the necessary professickdls before
licensing them for full professional practice

Conduct of professional examinations and wi@rs to
determine teachers suitable for registration. Tdksrly shows
that the existing practice of registering teachgrsn presentation
of certificates alone is a grace that will expio®isest. All those
unable to take advantage of the grace must haweiti® and pass
challenging examinations before they can be regidte
Execution of Mandatory Continuing Professionatucation
(MCPE) to guarantee that teachers keep abreasv@iapments
in the theory and practice of the profession

Organise Annual Conference of Registered feexwhich is the
first of its kind in Nigeria and will unite all teaers irrespective
of social class or the level of education systenwtoch they
belong

Publish a register of qualified and licensed teeshe Nigeria
which will be a public document displayed and atdbie from
the Local Government through State to the Feddfales. The
register will also be on the world wide web (wwwr fthe
consumption of the international community

Enforce ethical conduct among teachers and actyabtigecute
erring ones using the Teachers Tribunal which fwageps under
law to met out punishments

Prosecute in the law court all unqualified perspaedorming the
job of teachers in contravention of the TRCN Act
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(x) Act as the voice of the voiceless teachers andiraomisly
initiate/actualize public policies, and practickattwill reposition
the teaching profession as first among equals.

3.2.3 Strategic Partners of TRCN

In strategising to accomplish these programmes activities, the
Council regularly consults the following stakehakjeamong others:

0] Honourable Minister of Education

(i)  Federal Ministry of Education and its paraatatand agencies

(i)  National Council on Education, which is theghest decision
making body on Education in Nigeria

(iv) Executive Governors of the various Stateshef country

(v)  Honourable Commissioners for Education of thet&s

(vi)  State Ministries of Education and their paasasls (SPEB, SEMB,
TESCOM)

(vi) Senate and House of Representatives Comesitten Education
in the National Assembly

(viii) Vice Chancellors of Universities, Rectors &folytechnics and
Provosts of Colleges of Education

(ix) Deans of Faculties and Directors of Institutéd€ducation in the
Universities

(xX)  Nigerian Academy of Education

(xi) Teachers Unions and Associations: NUT, COEABNCOPSS,
STAN, COPSHON, etc.

(xii)  Associations of Proprietors of Private Schools

(xiii) The media and a wide range of other stakdbrs.

SELF-ASSESSMENT EXERCISE 2

What are the responsibilities of TRCN?

3.3 Registration of Teachers

The Council was established by Decree (now Actpf31993. Several
decades of agitation by professional teachers #mel gtakeholders for
the establishment of a regulatory agency led teetrectment of the Act.

Registration matters are discussed hereunder.

3.3.1 Mandatory Registration Prior to Practice
As obtains in the other noble professions, the maakes it an offence

for anyone to engage in teaching without regigirati This is clearly
spelt out in Section 17 (2) of the TRCN Act whic¢atss that:
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o If on or after the commencement of the Act, anyspamot being
a registered member of the profession practicea e=gistered
member of the profession or in expectation of reivar takes or
uses any name, title, addition or description inmgythat he is in
practice as a registered member of the professienshall be
guilty of an offence.

The Act further states that employers and otheiciafs who aid and
abet the employment of unqualified/unregisteredhess are themselves
guilty of the same offence and shall receive sam@shment. This is
made clear in Section 17 (6) of the Act as follows:

. Where an offence under this Section which has lceemmitted
by a body corporate is proved to have been comuniti¢h the
consent or connivance of, or to be attributablang neglect on
the part of any director, manager, secretary, derosimilar
officer of the body corporate or any person puipgrto act in
such capacity, he as well as the body corporatk Ishaleemed
to be guilty of that offence and shall be liableb® proceeded
against and punished accordingly.

The Act stipulates that the punishment shall bena 6f N5,000 (five
thousand naira) or two year jail term or both.

This provision empowers TRCN to arrest offendeid drag them to the
court of law for prosecution and punishment. Sitlee Act came into

force in 1993, all unqualified teachers currentythe education system
are doing so in violation of the law.

However, TRCN has provided a reprieve and periodrate to allow
adequate sensitisation of teachers and the gepebdic to take place
first before imposing sanctions. It is not inteeels in jailing and
punishing anyone but that the people should whalebdly come to
appreciate that laws are made to be obeyed. Itswidne people to
realise that the country desperately needs a qtiaéitteaching if it must
restore fallen standards of education and reingigonation-building.

It wants the public to remember thabat is good for the goose is also
good for the gander Not only the Medical, Legal, Engineering,
Pharmacists, etc. Council, but also the generalipwmuld detest and
deal with any person found doing the job of a malddoctor, lawyer,
engineer, or pharmacist, without being qualified argistered. The
public should extend the same respect, goodwild aanity to the
teaching profession, most especially because aduacaftfects the life of
every human being.
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Meanwhile, the National Council on Education at58th Session at
Yenagoa, Bayelsa State in 2003 fixed the year 28@96leadline to
ungualified teachers already in the education systeThose with
Teachers Grade Two are to upgrade to the PGDE, ##DH C before
the expiration of the deadline.

The Council also directed a halt to the recruitmehtunqualified
teachers henceforth. The National Universities @agrion, National
Board for Technical Education and the National Cassion for
Colleges of Education on their part, since 2004pdé&ched appropriate
directives to the Vice Chancellors, Rectors, anov&sts respectively,
making it clear that their teachers irrespective  of
Faculties/Schools/Colleges are affected by the TREN and should
comply with the necessary professionalization dinds emanating
from TRCN.

It is therefore expected that teachers at all &wa the education
system, both within the public and private sectoii,take advantage of
these vital information and periods of grace tomtdhemselves on the
side of the teaching profession rather than orsithe of disobedience to
law and constituted authority.

3.3.2 Qualification for Registration, Mode and Documentsof
Registration and Institutions in Nigeria offering
Approved Professional Training in Education

(@) Qualification for Registration

To be registered as a professional teacher, a mperagst possess a
teaching qualification not lower in standards thia® Nigeria Certificate
in Education (NCE). This is the minimum standatipudated by the
National Policy on Education. Holders of Teach@&made Two are
however being currently registered under the peoiograce granted by
TRCN. The certificate was deregistered by Jantiatry2007.

This grace was given in consideration of the thodsaof teachers in
this category already in the education system, fasgive the ones
serious to be in the teaching profession the oppdyt to upgrade and
thereby minimize casualties when TRCN shall intcelusevere
sanctions.

The other acceptable qualifications are: Degreésduncation (B.Sc. Ed;
B.Ed; M.Ed; Ph.D). Those with Degrees/Diplomasnon-Education
fields must possess Post Graduate Diploma in EducgPGDE),
Professional Diploma in Education (PDE) or Techhidaachers
Certificate (TTC).
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For the avoidance of doubt, ordinary diplomas iru¢adion, Pivotal
Teachers Certificate, and similar qualification$ mentioned above are
NOT regqistrable.  Teacher training institutions wladfer such
gualifications and want it to be recognized musphagormally to
TRCN for the programme to be subjected to minimuatiomal
standards and thereafter made registrable.

(b)  Conditions for Registration

The TRCN Act in Section 6 (1) to (3) gives othemdmions for
registration of an individual as a teacher. Thividual must:

0] pass a qualifying examination accepted by Cdwared complete
the practical teaching prescribed by the Counalenrthe Act

(i)  not being a Nigerian, hold a qualification gtad outside Nigeria
which, for the time being, is recognized by the @muand is by
law entitled to practice the profession in the dogm which the
gualification was granted provided that the othmurdry accords
Nigerian professional teachers the same recipitoeatment and
satisfy the Council that he had sufficient pradtegerience as a
teacher

(i)  be of good character

(iv) attain the age of twenty one years

(v)  not have been convicted in Nigeria or elsewhef an offence
involving fraud or dishonesty.

Individuals who meet these criteria are qualifiegécted to register,
whether they are functioning as classroom teachegsearchers,
administrators in educational institutions, minedr and agencies,
unemployed, businessmen/women, or engaged in drgr @ublic or
private sector careers. Such registration will feonon them the
professional identity, dignity and accomplishmeftbeing a teacher.
This is henceforth compulsory for those who wishrémain in the
education system (teachers and administrators)adikée for those that
read Education but now in other careers, it i$ stinething to be proud
of, to identify with the field to which they riglytbelong.

The policy is being put in place that only professil teachers can be
appointed to headship or leadership positions uctational institutions.
The Commission for Colleges of Education has takeriead to enforce
this policy in the appointment of Provosts of Cg#e of Education.
The policy will therefore pervade the entire edimasystem very soon.
The country cannot continue to allow the non-prsifesal individuals to
guide and direct the qualified and licensed protesds. Consequently,
administrators in the system are to take regisina#is seriously as do
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the classroom teachers. Qualified teachers clyrenemployed or in
other sectors also ought to note that certificafe poofessional
registration will be required right at employmenterviews, if at any
time, they decide to rejoin the education system.

(c) Mode of Registration

It is the responsibility of individual qualifiedaehers to register himself
or herself. However, for administrative convenntRCN encourages
employers and associations of teachers to work autollective
registration approach. For instance, in most statehe federation, the
Nigeria Union of Teachers (NUT) in collaboratiorthvthe Ministries of
Education, State Primary Education Boards, Secgndzducation
Management Boards, Teaching Service Commissions atickr
stakeholders agreed to deduct the registration dédbeir teachers at
source (that is, to check-off the fees from teag€hsalaries) and pay
same to TRCN.

In turn, TRCN sent forms en bloc to cover the teashnvolved. This

was done from the initial stage to enable massegstration. Most

Colleges of Education, Faculties/Institutes of Eatiom in Nigerian

Universities, and proprietors of private schooldlolsed the same
approach. In some other states, the NUT, Zonat#&uthn Authorities,

Principals of Secondary School and Heads of PrirBahools adopted a
similar strategy. In essence, it is up to the teaex and their employers
to determine the fastest means to employ. Butnihe-existence or
failure of such arrangement cannot be an excuseafyr qualified

teacher who TRCN may in future arrest and proseéoiteteaching

without registration.  Teachers should thereforee gmofessional

registration as a personal obligation that is rentgferrable.

Applicants are to pay appropriate fees at any efftliowing designated
banks:

United Bank for Africa (UBA) Plc.

Bank of the North Plc.

First Bank of Nigeria PIc.

Zenith International Bank Plc.

Wema Bank Plc.

Afribank Nigeria Plc.

Any other bank that may be approved by the Counaih time
to time.

NoohkhwhpE

The bank tellers should then be presented at antheofRegistration
Centres listed below, where forms will be issued aeturned after
completion:
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0] Office of Honourable Commissioner, State Miness of
Education and FCT Education Secretariat

(i)  Office of the Executive Chairman, State PrignaEducation
Boards

(i)  Office of the Chairman, State Teaching SeeviCommissions or
Boards/Executive  Secretary, State Secondary Edurcati
Management Boards

(iv) Office of Deans/Directors of Faculties/Instis of Education of
Nigerian Universities

(v)  Office of the Provost, College of Education

(vi) Association of Proprietors of Private Primaaynd Secondary
Schools

(vi) TRCN State and Zonal Offices

(xi)  TRCN Headquarters

(xii)  Other places that may be designated by TRCN from to time.

(d) Registration Documents

In addition to filling the registration forms, tHellowing documents
must be attached to the completed forms for subomss

0] 3 current passport photographs (with names adhdress at the
back)

(i)  Photocopies of all relevant certificates ofadjtication

(i)  Photocopy of birth certificate or a statutagclaration of age

(iv) Photocopy of evidence of change of name (wlag@icable)

(v)  Original bank tellers indicating fees paid.

Acknowledgement cards will be issued to candidatke submit their
completed forms as stated above. Thereafter, digistered teachers
will be issued with the following documents:

M Certificate of Registration
(i)  Licence to practice
(i)  Teachers Code of Conduct.

(e) Institutions in Nigeria offering approved Professional
Training in Education

The institutions currently are:
0] National Teachers Institute (NTI)
(i)  Colleges and Universities of Education

(i) Institutes of Education in the Universities
(iv)  Faculties of Education in the Universities
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(v)
(vi)

(vii)

Schools or Departments of Education in the talynics

Any other institution that may be approved digvernment from
time to time

Foreign countries with recognized educatiotmaining.

TRCN Act in Sections 7 and 9 assigned the Couneily vserious
responsibilities to ensure that the Education gatekl of these
institutions are of very high quality. Consequgngection 7 states as
follows:

)

(2)

The Council may approve an institution for the msgs of this
Act, and may for those purposes:

(@) any course of training at any approved institutidrich is
intended for persons who are seeking to becomereor a
already teachers and which the Council considesigded
to confer on persons completing it sufficient knedde
and skills for admission as professional teachers

(b) any qualification which, as a result of an examorat
taken in conjunction with a course of training ap@d by
the Council under this Section, is granted to ocdauis
reaching a standard at the examination indicatinghe
opinion of the members of the Council that the odaies
have sufficient knowledge and skill to practice the
profession.

The Council may, if it thinks fit, withdraw any amval given
under this Section in respect of any course, quoatibn, or
institution.

The Act, in Section 8, further directs that:

)

(2)

It shall be the duty of members of the Council ¢éex themselves
informed of the nature of:

(@) the instruction given at approved institutions &rgmns
attending approved courses of training and

(b) the examination as a result of which approved
qualifications are granted; and for the purpose of
performing that duty, the Council may appoint, ertfrom
among its own members or otherwise, persons td Visi
approved institutions, or to observe such exanonati

It shall be the duty of a person appointed undbssction (1) of
this Section to report to the Council on:
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(@) the sufficiency of the instructions given to person
attending approved courses of training at instnsi
visited by him

(b) the adequacy of examinations attended by him and

(c) any other matters relating to the institution or
examinations, on which the Council may, either galhe
or in a particular case, request him to report.

The foregoing and other provisions absolutely erasg doubt that
TRCN has power to accredit, monitor, supervise, ram and

disapprove the courses and programmes of any teairhaing

institution.  This power is not also peculiar to GR. Other

professional regulatory bodies such as Medical Radtal Council of
Nigeria, Council for Regulation of Engineering inglria, Council of

Legal Education, etc. have the provisions in thespective Acts and
exercise the same. For instance, notwithstandimgy accreditation
exercises of the agencies such as the Nationalesiiles Commission
(NUC), National Board for Technical Education (NBTEtc they still

independently or collaboratively with the agenaieslertake their own
accreditation, monitoring and supervision. Thegcidions concerning
the quality of professional programmes are usuiatigl and respected
by the agencies (NUC, NBTE, etc.) controlling thstitutions. They do
not register candidates of programmes they disappaad it amounts to
illegality for such candidates to practice. Thssexactly the case of
TRCN. However, in appreciation of the very clogs tbetween TRCN
and the agencies controlling the teacher traimsgtutions, TRCN will

be adopting a most collaborative approach as arehvidmasible towards
the performance of this onerous responsibility.
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3.3.3 Expiration and Cancellation of Registration and

Expiration and Renewal of Licence

A teacher’s registration expires in the followingcamstances:

(i)
(ii)

(iii)

if professional registration is not confirmefiea three years

by requesting the Teachers Registration CduatiNigeria in
writing to remove his/her name from the register

on the death of the registered member.

Once registration has expired, a teacher who wistbesbecome
registered again may do so. However, re-instatenmeay be at
Council’s discretion.

(@)

(b)

Cancellation of Registration

There are circumstances in which the Council méiate action
to cancel the registration of a teacher. Theskidiecwhere:

0] registration has been granted in error as aulresf
misinformation or fraud by the applicant

(i)  ateacher is convicted of gross professionalcanduct by
the Teachers Tribunal and

(i) a teacher has been convicted in a court of for a
criminal offence.

All teachers with cancelled registrations will hatheir names
published and circulated to their employers.

Expiration and Renewal of Licence
A practicising license is valid for only a perioflane year from
the date of issue. To get the licence renewedeagher is

required to:

0] earn at least 50% of the credit units specifi@dthe three
years for Mandatory Continuing Professional Edwrati

This involves attendance of Annual Conference of
Registered Teachers, trainings, and workshops. The

Council will organize some of the trainings and katrops
while the ones conducted by other reputable bodids

also be recognized for the calculation of the MCPE

credits. The Council has published a Manual on ECP
which registered teachers are encouraged to olbtain
their proper guidance regarding

265



EDA 854 LEGAL ASHEOOF EDUCATIONAL ADMINISTRATION

(i)  pay annual subscription (fees) for the threang
(i)  meet other requirements that the Council npgscribe
from time to time.

SELF-ASSESSMENT EXERCISE 3

List the documents that are required for regisirati

3.4 Benefits of Registration

Professionalism is the most primary and fundament#d of any
vocation that wishes to deliver qualitative sersite society and have
its members well respected and remunerated. Uresghat only those
that are appropriately trained and inducted perfdaime job. It
guarantees that ethics are imbibed, the rules efgdme exist and are
obeyed by all, clients get value for their mone afforts, public
interest is protected, priority is given to natiomiding, and above that
the professional are regarded with dignity and awhe professions of
Law, Medicine, Engineering, Pharmacy, Accountaets, realised these
secrets early enough and fully exploited them. T&athy most people
today would like to belong to those profession®ratinder are the ways
the registration and professionalism of teaching/ rha beneficial to
teachers and the society at large:

(@) Job Security

Only teachers registered with the Council will hefocth be
employed or remain/make progress in the educatistes.

(b) The Teachers Salary Structure (TSS)

The Council collaboration with other stakeholdeevén worked
out the Teachers Salary Structure now recommendedhé
National Council on Education and is receiving rditsn by the
Federal Government. It carries unique benefits allmlvances
which will be enjoyed by only teachers registeredhwhe
Council.

(© Ethical Rejuvenation in the Profession

Moral order is the foundation of every social ongation. The
operations of the Teachers Code of Conduct, Teacher
Investigation Panel and Teachers Tribunal will litate moral
uprightness and re-endow the profession with tliléyato impart

the much cherished moral education on the learfuersvhich
teachers of old were known.
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(d)

(e)

(f)

(9)

(h)

(i)

Higher Status of Teachers in Nigeria

Higher status and public recognition are the ultarinplications
of a vocation that has duly registered and regdlatembers.

Fulfillment of Legal Professional Requirements

It is a mark of patriotism to act at all times,danformity with
the laws of the country. Teachers who register simply
complying with the provisions of the TRCN Act, whits now a
law in force in Nigeria. Practitioners of otheofgssions comply
with similar provision. Nigerian graduates alsowvd&do comply
with the National Youth Service Corps Act. Therefoobedience
to legitimate laws should be seen as a way of life.

Reduction in Brain Drain

Improvements in the teaching profession will hedpcheck the
brain drain phenomenon in the vocation. Top ctaashers can
also be definitely be attracted into the profession

Rise in Educational Standards

Since teachers are the key determinants of eduehtsbandards,
the improvement in the condition of teachers wilinslate into
high educational standard in the country. Coundllencourage
research, effective classroom practice and praieakinetwork
through high quality information technology, senmsaand
workshops.

International Recognition

A rise in the standard of education will help Nigerteachers
regain their lost glory and enhance the respectesteem for the
products of our educational institutions as accdrgeaduates of
similar institutions worldwide.

Professional Identity

Registered teachers automatically become members

recognized profession. Therefore, they will bealggentitled to
affix the title, Teacher (TR), before their names.
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0)

(k)

0

Standard of Entry

Registration will protect the standard of entryoitie profession
and ensure that it is open to only teachers whe tia® requisite
gualifications and aptitudes.

Professional Development

Registration will facilitate the extension of theshb professional
development programmes to the teachers. Thiscaiie largely
from the programmes worked out in collaborationhwstister
agencies and development partners for registeeathées.

The Council will further encourage the employersptay their
own role towards the in-service training of theac¢hers.

Provision of Authentic Data
Provision of information on the actual number, dicdtion and
other vital variables of teachers in the countryl werve as a

database for education planning purposes.

A National Register of all professional teachersthe country
will also be published regularly.

SELF-ASSESSMENT EXERCISE 4

What are the benefits of being registered as d&zac

4.0

CONCLUSION

The TRCN Act is the greatest gift bequeathed toNigerian teachers
by government. The fact that government has rezegnand put into
law that only the trained individual can teach soarce of joy and pride
to teachers and parents in this country who haws lggoaning under
the weight of poor quality education, examinatioalpnactices, cultism
and sundry vices; most of which are the impacthef invasion of the
education system by person neither trained norigehuinterested in
teaching as a career.

5.0

SUMMARY

In this unit, you learnt about the key mandatethefCouncil, its vision,
mission and functions, registration proceduresebento be derived by
registered professional teachers.
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Also of importance are the circumstances that ead to:

. cancellation of registration
. expiration of registration
o expiration and renewal of licence. The benefits befing

registered were itemized and discussed.
6.0 TUTOR-MARKED ASSIGNMENT

I What are the benefits of being registered as @&rac
. What circumstances can lead to:

a. expiration of registration

b. cancellation of registration

C. expiration and renewal of licence.

7.0 REFERENCES/FURTHER READING
Ciwar, A.M. (2005). Teachers Registration Council of Nigeria:
Teachers HandbogkAbuja: Teachers Registration Council of

Nigeria.

Teachers Registration Council of Nigef@005) Teachers Handbook
Abuja: Teachers Registration Council of Nigeria.

www.trcn.ng.gov
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1.0 INTRODUCTION

A school is a potentially hazardous setting. Aicai examination of the
various activities which students engage in undtier duspices of the
school will make this fact more apparent. Exceptost personnel
realize this fact in their supervision of activétiand record keeping in
the school, the high duty of care required of thewy be taken for
granted, with all of its attendant legal implicatséconsequences.

Teachers need to be concerned with the safety wératgea or duty
they are assigned to work or supervise. Thus, sadrmployees need to
be concerned with adequate supervision on gymnagaewy fields or

playgrounds, science laboratory, vocational an@irtelogy workshops,
home-economics workshops, field-trips, and diligekeeping records
of students and their activities. Generally, iadvisable for teachers to
strictly follow approved practices or guidelines time supervision of
activities because they may provide the defendawnagainst action of
negligence.
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2.0 OBJECTIVES
At the end of this unit, you should be able to:

explain the concept of negligence in school adrtriai®n
explain the elements of negligence

discuss the defenses in negligence action

give reasons why schools should keep records désts and
their activities

list and explain relevant records to be kept irosth
o cite case laws of negligence.

3.0 MAIN CONTENT
3.1 Concept of Negligence and School Administration

The term negligence in tort is a relatively compbexcept. Although it
is roughly equivalent to carelessness, it is ndatlsomething more than
a careless conduct; it is a form of legal accouhtaland is defined as
failure or breach of a legal duty to exercise daeecwhen there is a
foreseeable risk of harm or damage to others. jegtie may be acts of
commission or omission. Ordinarily, a person i$ lable for injury
caused to another by an unavoidable accident.rfsbance, in Johnson
v. Svoboda (1978), a school bus driver was fourtdambe negligent in
respect of the death of a five-year-old child wrex ldropped off the
school bus, crossed the street in front of theamasthen ran back under
the rear wheels of the bus while chasing a blovpiege of paper. The
bus driver was attentive, watched the child crbssstreet originally, but
had not seen the child return.

A primary test to determine if there has been gegice is the test of
foreseeability. Remmlein and Ware (1972) point ohét when a
reasonably prudent man (a hypothetical person, with a normal
intelligence, normal perception and memory, andsuperior skill and
knowledge as the actor has or holds himself odtaasng) could have
foreseen the harmful consequences of his act ttog acdisregarding
the foreseeable consequences, is liable for nedligenduct. When this
general rule is applied to school law or teachedeit relationship, we
may say that if a reasonably prudent teacher coale foreseen that a
student might be injured by some act of his owarwther’s the teacher
is liable if he disregards these foreseeable caresexgs.

Furthermore, a teacher or principal/headmaster beayeld liable for
accidents arising from the maintenance of a nuisafac dangerous
attractive premise, e.g., a pool of water, an utgated hole or pit) on
campus or defective equipment, unless the accidetitectly caused by
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negligence of the plaintiff or a student. It is time light of this that
Barrell and Partington (1985) advise teachers ahdd employees in
their own interest to report immediately any defectbuildings or
equipment which may give rise to an accident to thsponsible
authority. Once a case of defect is reported, rese steps should be
taken by the school authority to prevent any uséhat facility which
might lead to a mishap. Failure to report or tdkese steps might raise
the question of the school official's negligence.

In Nigeria, there is a number of reported incidentthe school system
that amounts to gross negligence on the part ofteaehers and/or
school heads. For instance, in the National ConadrdVednesday,
November, 8, 1989, was the front page caption 'lPai Guns Down
Classmate.” The report by one Lanre Sorunke hhsita tragedy struck
at a primary school at Erin Village in Ogun Statkew a 13-year-old
primary four pupil shot dead his classmate, onetdla Musibau.

The deceased was said to have been engaged inaagootent over an
undisclosed issue with the other pupil when thedeat happened. It
was said that the dane gun used in committing imeecbelonged to the
class teacher and it was kept at a corner in tlasschom. The report
said the class teacher engaged in hunting expeditter school hours.

A principal who fails to provide for an adequate@aagement for the
supervision of the school's activities, e.g., megnassembly, closing,
extracurricular activities and so forth, may bedh#iable for tort of

negligence if tragedy occurs. For example, in Odwafi Osunbor and
Others v. Pius Edogun and Others (1981), bothgsavtiere students of
Okhuaihe Grammar School, Okhuaihe, in Bendel S®tere occurred
a free-for-all fight between the class V boys amdsgoncerning the
control by Form V boys over Form IV girls. The figiook place on the
school premises after school. The girls troopedht® police station,

Abudu, and the boys were arrested and chargedstau#t and battery.
Until the principal was invited to give evidence, llad no knowledge of
the incident, even though he lived on the premi3éss case typified

lack of “high duty care” on the part of the pringip thereby

jeopardizing the children's right to the protectiminlife and property.

The court, however, discharged the defendants @mded them to be of
good behaviour. The principal, no doubt, must h&eant a lesson
(Eyike, 1984). Reasonable supervision does not ssacdy require

constant unremitting scrutiny (Fagan v. Summerg2)1.9

The importance of adequate care in the administraif schools cannot

be overemphasised. In matters of pupil supervisiuth safety, teachers
cannot be too careful. There is no known case teaher being liable
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for careful behaviour; there are many cases holtiaghers liable for
careless behaviour” (Hazard, 1971, p. 407).

Releasing students before the normal closing timey roonstitute

negligence on the part of the school authorityg gupil sustains injury
on his way home (Barnes v. Hapshire County Cout®9). Similarly,

a school district and personnel may be held lifdni¢he death on school
playground if the appropriate or required supeovisivas not provided
at the time of the incident (Dailey v. Los Angelelsified School

District, 1970). A liability problem can arise farteacher, particularly
when injury occurs in connection with sending stude®n errands:

(@) within a school premises if the facts estéblisat the teacher
could have foreseen that the pupil would encoudterger of
harm

(b)  off the school grounds on any errand that feasnything other
than an educational purpose (Hazard, 1971).

Hazard also points to other occasions where teached school
administrators subject themselves to liability. §déclude:

(1) giving medical attention when a teacher orostladministrator
should recognise that the injury is a serious amg appreciates
that he does not know how to administer propertrimeat and
due care would have required that he summoneduiagkly as
possible, the emergency attention that is necessary

(2) requesting student aid which they should rec®is beyond the
experience and physical capacity of the child (cauthe child to
sustain injury)

(3) sending pupils home during school day

(4) keeping pupils after school

(5)  non-supervision during (i) recess, (i) atndissal and during
movement between classes and during lunch periefisdand
after school.

Furthermore, a principal is liable where he assunssttiitional

responsibility (for certain activities, either befothe start or end of
school day) and did not perform it reasonably anstuglent sustains
injury (Titus v. Lindberg). Moreover, a student nahbe found guilty of
contributory negligence for injury in a lecture lhdassroom if he/she
could not reasonably anticipate that he/she wadaimger of physical
harm (Viveiros v. State 1973).
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Proper supervision should not only be restrictedrtacampus activities
but also off-campus activities or field trips spored by the school in
which children are taken to unfamiliar places. Tdase by Morris v.
Douglas County School (1965) illustrates the im@ace of supervisory
precautions by teachers.

According to Reutter and Hamilton, in this caseus was brought for
damages because of injuries sustained by a sixejdarhild at a beach
while on a school outing. A large log was lying the beach. Four
children climbed on the log, and the teacher posedn there for
pictures. Suddenly, a large wave came onto thetheacising the log to
roll over. As it rolled a child fell under it onehseaward side and was
injured. The trial court found the teacher negligerfailing to exercise
proper supervision lit the time of the incidentdahis judgement was
upheld on appeal.

SELF-ASSESSMENT EXERCISE 1

What do you understand by “tort of negligence”?

3.2 Elements of Negligence

In order for an action of negligence to succeed,phaintiff is required
to prove the existence of four ingredients. Ther fpterequisites are
summarised thus:

1. the defendant owed a legal duty to protect thenpfaiagainst
harm (i.e., the duty of care)

2. the defendant failed to exercise an appropriatg diutare (i.e., a
breach of that duty)

3. the plaintiff suffered actual loss or injury — plog or mental or
both (consequential damage) and

4. the defendant’s negligence (act of omission or csion) was
the proximate or legal cause of the plaintiff'sinygj

An important aspect of the tort of negligence is ttoncept of “your
neighbor” in law. According to Rogers (1979), th@av requires an
individual to take reasonable care to avoid actsroissions which he
can reasonably foresee is likely to injure his hbmur. “Neighbour”

here refers to “persons who are so closely anditjraffected by your
act that you ought reasonably to have them in copl&tion as being so
affected when you are directing your mind to thésamwr omissions
which are called in question” (p. 68).
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Alexander (1980), in alluding to the principle gfour neighbor” in law
as it applies to the school setting, made the ohsien that generally,
the law holds that a person is not liable for anission to act
affirmatively when another person is in danger \ehé&ere is no definite
relationship between the parties, e.g., passersiy victims of auto
wrecks. In the same vein, while a teacher has neeraba duty than
anyone else to be a “good Samaritan” to the gempeuaic, he does have
an obligation or duty to help if a student undes jrisdiction when
injured at school. Because of the teacher-studgationship, “a teacher
may be liable for an omission to act as well agfiinmative act” (pp.
690 — 697).

Thus, in education law, the teacher and the stsdarg considered as
“good neighbours.” This special relationship betwdke teacher and
student imposes a duty upon a teacher to aid degr@ student in
danger. Hazard (1972) points out that this spa@kitionship carries
with it special privileges and special respondiledi. He illustrates this
special relationship succinctly thus:

. The same conduct toward children may be propemlafteacher
but legally improper for others. For example, teashmay direct
and control pupils in and out of school, but ordynaitizens may
not. The special relationship carries with it “spéc
responsibilities and duties which may impose ligbibn teachers
beyond that imposed on others..What might constitute
reasonable care by the general public may not &sorable for
the teacher. Teachers, for example, may be obligedtervene
in school play-ground fights and might be chargedhw
negligence for failure to act if a child were irgdrthereby. The
ordinary citizen would have no legal duty to intme (p. 407).

SELF-ASSESSMENT EXERCISE 2

List and discuss the elements of negligence.

3.3 Proof of Negligence

In order for negligence to be actionable or forlaintiff to recover

damages in a law suit, the plaintiff must prove haxve the burden of
proving, the four elements of negligence. Two maamls available in

meeting this burden of proof are:

(@) the doctrine of “negligence per se” and
(b)  the doctrine of “res ipsa loquitur.”

275



EDA 854 LEGAL ASHEOOF EDUCATIONAL ADMINISTRATION

The doctrine of “negligence per se” permits theintiti to use the
defendant’s unexcused violation of a criminal d&ts a proof that the
defendant committed a negligence. Since a statii#bleshes a standard
of behaviour for a society, a violation of it cahgies failure to live up
to the standard of the ordinary reasonable persuh therefore is
negligence (Hoeber and others, 1985). For instancay accident case,
in Wolf v. Moughon (1978), the plaintiffs filed fuagainst defendant
(Carol Moughon) for damages for negligence, afiggnegligence per
se in failing to keep her vehicle on the right sidehe road in violation
of a state statute. The plaintiffs won the case.

The second aid of proof, res ipsa loquitur (thetdaspeak for
themselves), is used occasionally where there isclear or direct
evidence of the defendant's failure to exercise daee. However,
negligence can be presumed on the grounds thatefiemdant had sole
control of the cause of mishap. For example, I & boarding house in
a secondary school. While he was sleeping at riighwvas injured by a
large piece of ceiling which fell from above. Irethbsence of any other
evidence, the court may infer that the harm redultem the school's
negligence in permitting the ceiling to become defe. The school
however, is permitted to introduce evidence to i@mitt the inference
of negligence (Smith and Others, 1934). Thus, therthe ofres ipsa
loquitur is merely a rule of evidence in law suit and doesguarantee a
verdict in favour of the plaintiff.

SELF-ASSESSMENT EXERCISE 3

I Explain the doctrine of:
(@) negligencger se,and
(b) resipsa loguitur

3.4 Defences in Negligence Action

There are a number of defences open to the defemdeases involving
the tort of negligence. These include the deferice o

pure accident

general and approved practice
intervening variables/causes
contributory negligence
comparative negligence
assumption of risk, and
immunity.

NoohkwNE

Of these defences, the most popular are pure adgidentributory
negligence, comparative negligence and assumptiosko
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Pure Accident

In case of what the law calls unavoidable or pweidents, no legal
fault lies. Consequently, pure accidents, if prowea court of law, are a
complete bar to the award of damages. For exanmplé&chultz v.
Scheney School District (1962), a pupil in the defmnt's school bus,
was injured when the driver lost control of the biter being stung by a
bee. In the trial court, the plaintiff alleged thiie actions of the
defendant's driver constituted negligence. Therdifnt disagreed, said
that the accident was “unavoidable.” There was owtention that the
driver was operating the bus in a negligent mameéore the bee stung
him. The court held that the defendant was notigegt as a matter of
law and that the accident and injuries were unalual in the exercise
of due care. A verdict was returned for the defehda

A contrasting case which involved an accident theturred in the
course of a lecture on safety was reported in Bewhd Hamilton
(1976, p. 285). In that case Lilienthal v. San LdranUnified School
District, a teacher had taken his class out onnléwreview a safety
test. One of the boys picked up a home-made kmiféne way out of the
classroom, and as the boys were seated in a seri@;caround the
teacher, started flipping the knife into the groumbis action continued
for quite a while until eventually the knife struekstudent’s drawing
board, was deflected, and destroyed the eye ofobrike pupils. The
court indicated that there was sufficient evidefimen which a jury
might infer that the teacher knew or should havevkm that the knife
throwing was going on and that he was inattentia @areless in failing
to observe and stop it before the injury occurred.

The verdict in the above case implies that lackpadper supervision
may constitute negligence. Theoretically, it issummed that adequate
supervision of students would prevent injuries fromasonably
foreseeable dangers and the more dangerous trei@iuthe more
careful the supervision must be. This does not mibanh the mere
absence of a teacher from a room or field of agtiis a basis for
liability. One test is whether the presence of $khbool official would
have been likely to prevent the accident which oezlin his absence.
Another critical factor is the length of the teach@bsence (Reutter and
Hamilton, 1976). Since “prevention is better thamet, it is safer for
school officials to promptly report on time to thassigned supervisory
activities.
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General and Approved Practice

A defendant charged with negligence can clear Hinifsee shows that
he has acted in accord with general and approvedtipe in the
circumstance. This means that it must be approyettidse qualified to
judge, but also as the last resort by the couwetfitgith the aid of expert
evidence (Rogers, 1979). Barrell and Partingtor8%)eported two
related and equally interesting cases in this afeefence.

In the first case, Butt v. Cambridgeshire and tl&ly County Council
(1970), the authors reported that in July 1964 emperienced teacher
was taking a class of nine-and ten-year old gift® were each given
scissors to cut out illustrations during a Geogyaj@sson. Whilst the
teacher was attending to one girl, another pupileglaher scissors about
so that the pointed end destroyed the sight ofpthmtiff's eye. There
were other thirty seven children. The plaintiff waswarded damages,
with the judge holding that it was incumbent on #uication authority
to ensure that the waving about of scissors waderex impossible by
proper supervision. If personal attention was tgyiven to one child, it
must be given either out of class or after thescleed been told to drop
their scissors.

This judgement was unanimously reversed in the Giukppeal.

o If every little child got into a difficulty, askedord Denning, the
Master of the Rolls, was she to be told to comek laditerwards?
That did not seem practical. Nor was it practicatiake sure that
the rest of the class put their scissors down. iWasvhole class
to stop still if one girl needed supervision? Itswa very
unfortunate accident, but there was no justificatior finding
either the education authority or the teacher @it.fa

The judge had the evidence of experienced teathatsthere was no
fault in the system of using pointed scissorsiat tevel).

In the second case, Black v. Kent County Cound@BQ), the Court of

Appeal took quite a different view involving theeusf scissors. In this
case a seven-year-old was allowed to choose is bletsveen sharp and
blunt-ended scissors; he chose the former and gabiveself in the eye

when his chair was jogged.

The Master of Rolls, Sir John Donaldson, held ttiegre was no
countervailing reason why sharp-ended scissors wecessary for the
pupil's task, and accepted as guidance the DES Bafdty at School
which said it was sensible to provide round-edgasdssrs for children
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aged up to eight or nine. The teachers were guftyan error of
judgement and the appeal was dismissed.

The lesson from these two cases is that what armdamegligence in
one situation may not be so in another becausadkeof the plaintiff
must be taken into account. In general, a highgéy diicare is required
when an activity involves children.

Intervening Cause

In order that a negligent actor shall be liable daother's injury, there
must be a proximate or legal cause — a connecgbmden the negligent
act and the resultant harm. If the defendant is &blprove that his act
was not the proximate cause of the plaintiff's mgjubut other
intervening factors, he may not be liable for tbe bf negligence. For
instance, in Albers v Independent School Distihiti, 302 of Lewis City
(1972), the supreme court of Idaho held that iemg causative
factors may absolve a school from liability.

Contributory Negligence

This is probably the most common defence to a gegtie action. A
defendant could normally escape liability if he lcbshow that, despite
his negligence, the plaintiff should neverthelesslbnied judgement for
the reason that he, too, is guilty of an act oélemsness that contributed
to his injury (Howell, and others, 1978; Redmondl athers, 1979).
Thus, contributory negligence refers to failuretihg plaintiff to exercise
prudence for his own safety and which failure isoatributory factor
bringing about the plaintiff's harm. The Restatetwdnlrorts provides a
more generally quoted definition of contributoryghgence. It defines it
as:

o Conduct on the part of the plaintiff which fallsitoe the standard
to which he should conform for his own protectiand which is
legally a contributing cause cooperating with tlegligence of,
the defendant in bringing about the plaintiff's tmar

If a plaintiff's negligence contributed to his/k@rn injury, he/she may
not recover any damages. Generally, a pupil's yamith inexperience
increases the precaution necessary on the panedeacher to avoid an
unreasonable risk toward the child (Remmlein andréNdl972).
Alexander (1980, p, 701) succinctly expressed similea when he
pointed out that since a child is not expected ¢b with the same
standard of care as an adult, teachers have mffieulty in showing
contributory negligence than if the plaintiff wees adult. A child,
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Alexander noted, is by nature careless and oftghgent, and knowing
this, a teacher should allow for an additional nragj safety.

In Hutchinson v. Toews (1970), the appeal courdtibht the injured
student, the plaintiff, with knowledge of risks oilved in the

preparation of explosives was contributorily neglig In another case,
Minter v. D. and H. contractors (1983), a child dagene who was
injured when he rode a bicycle into a pile of hardg left on the road
by the defendants, was found guilty of twenty pentccontributory

negligence. The evidence showed that the boy wgeaal rider' of his

bicycle.

Comparative Negligence

The drastic and unpalatable effects associated wihtributory

negligence, particularly in circumstances whereplantiff is found to

be “slightly negligent and the defendant greatlggve led courts to
endeavour to prorate damages based on the degfaaltofThe result of
this effort is the adoption of comparative negligemules. A finding of
contributory negligence does not totally bar themilff's claim.

In a law suit where both the defendant and thenpthare negligent, the
defence of comparative negligence requires the gutly apportion
damages between the plaintiff and defendant acogrth the fault of
each. Thus, for example, if a defendant is founde®0% at fault and
the plaintiff 40%, the plaintiff's damages will beduced by 40%.

According to Howell and Others (1978 pp. 134. 1Zbommon form
of comparative negligence law is the “50% statugiich provides that
a plaintiff can recover proportionate damages sfdri her negligence is
not greater than the defendant. In other wordsthd plaintiff's
negligence were found to be greater, to any detraa that of the
defendant, he would recover nothing.

The case of Gonzalez v. Garcia (1977) provides @ gexample of a
case decided on the principle of comparative negltg. Although the
jury returned a verdict for plaintiff, it found hirto be 20 per cent
responsible for his injuries.

Assumption of Risk
The defence of the assumption of risk against gegtie may be defined
generally as voluntary exposure to a known risk. phaintiff's

assumption of the risk may be expressed or imphkedassumption of
risk is also a complete bar to the plaintiff's nemxy of claim. An
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illustrative case of this defence is reported byr&aand Partington
(1985) in Smerkinich v. Newport Corporation (1912).

The case arose from an accident to a man of nimetee was using an
unguarded circular saw. It was alleged that thecBtdon Authority was

negligent in failing to provide a guard. In an aglpeom the decision of

the County Court, it was said that the plaintifiekinthe use of the saw
and voluntarily took the risk. Observing that ther@s no evidence of a
general practice to protect saws, the judge addéde had been a
child, the case might have been different but,asdrom being a child,

he was a lad of nineteen years of age, and hadibeba habit of using

the saw for two years.”

Immunity

This is generally conferred on:

(1) national and state governments, unless abrogatethhyte

(2) public officials performing quasi-judicial or digtionary
functions

(3) charitable organisations granted immunity in sotages

(4) infants under certain conditions and
(5) in some cues, insane persons (Alexander, 1980).

SELF ASSESSMENT EXERCISE 4

Identify and explain the defences open to a defenidaa case involving
the tort of negligence.

The cited cases and their facts as reported bytd?eoele (1992) are
discussed below.

CITED CASE LAWS
3.5.1 Fagan v. Summers

REASONABLE SUPERVISION DOES NOT REQUIRE
CONSTANT UNREMITTING SCRUTINY

FAGAN v. SUMMERS
Supreme Court of Wyoming, 1972.498 p. 2d 1227.

MCINTYRE, Chief Justice. This case involves suit ilamages brought

on behalf of seven-year-old George Fagan agaitsacher's aid, Mrs.
Lloyd Summers, and Park County School District No.1
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During a noon recess a fellow student threw a snaak which hit a
larger rock on the ground and then bounced up @natks George
Fagan, causing him to lose the sight in his le& ey

The trial court granted summary judgement for Bdtls. Summers and
the school district.

The Teacher

Regarding defendant Summers, she has stated jawffithat she
walked past the plaintiff and five or six other bovice prior to the
accident, while they were sitting on the groundrrika school building.
The boys were laughing and talking and she sawimgtbut of the

ordinary. After Mrs. Summers strolled by this granfpyoungsters, she
had walked approximately 25 feet (taking about 86osds) when she
heard an outcry from plaintiff. The accident hapgmkm that interval.

There is no evidence or indication that Mrs. Sumsnexplanation is not
true. Also, it is claimed on behalf of defendamattMrs. Summers was
reliable, conscientious and capable in her work amgpbod playground
supervisor. This does not appear to be challengady of the evidence.

There is no requirement for a teacher to have umdestant and
unremitting scrutiny at precise spots where evéigsp of play activities
Is being pursued; and there is ho compulsion teaemal supervision be
continuous and direct at all times and all places.

A teacher cannot anticipate the varied and unegpeatts which occur
daily in and about the school premises. Where ithe between an act
of a student and injury to a fellow student is Borsthat the teacher has
no opportunity to prevent injury, it cannot be stidt negligence of the
teacher is a proximate cause of the injury.

As far as the instant case is concerned, counselpieellant was asked
during oral argument what should have been donéis; Summers

which was not done. His answer was to the effezt she could really
not have done more than she did do and could phplmbdismissed

from the suit. We consider counsel's answer frartkteonest. In view of
it and in view of what we have said about the abseof proximate

cause on the part of Mrs. Summers, we hold sumindgement for her

was proper.
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The District

When counsel for appellant was asked during orglirmaent what the
district should have done which was not done, hsaeer was that the
district should have put the playground in betteape and should have
provided more supervisors.

There is evidence that construction of a new schadtling was taking
place. In connection with this construction, theadstop of the
playground had been torn up leaving clods of biggkand a rough
playground. It is shown that this condition remalirier approximately
two years.

Although plaintiff alleged in his complaint that head been hit with a
piece of torn-up blacktop, counsel for appellanhaszled in oral
argument, as far as the record is concerned, auatiffl was hit with a
rock. Counsel then advanced the theory that wherbldicktop was torn
up, it left rocks from beneath exposed.

We realize there are cases which hold a schoaidisible for injury
resulting from a dangerous and defective conditiba playground. We
have found no case, however, which holds rockshengtound to be a
dangerous and defective condition. Left on the gdyowa rock will hurt
no one.

Therefore, if we were to assume the school distmMas negligent for
allowing rocks to be on the playground, we woulgdéhé&o hold the act
of a third person who throws one of the rocks amares the plaintiff an
intervening cause of the accident.

In the case before us, plaintiff was not injured r®gligence, if any,
from rock being on the playground. The injury wésady caused by the
intervening act of a third person — the boy whkedtcup and threw the
rock. Appellant cites no authority for the propmsitthat such a result
was reasonably foreseeabile.

It is apparent from all we have said that the prate cause of George
Fagan's injury was the act of his fellow studenthrowing a rock. It
was not the failure of the Park County School istNo. | to maintain
the playground in a safe condition.

Appellant has made no effort to show that supesuisif the playground

was inadequate or that the accident would have pemrented if more
supervisors had been present.
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Summary judgement for Mrs. Summers and for the dctistrict was
justified and proper. Affirmed.

3.5.2 Dailay v. Los Angeles Unified School District

NEGLIGENCE-LIABILITY OF SCHOOL DISTRICT AND
PERSONNEL FOR DEATH OF STUDENT ON SCHOOL PLAY.
GROUND-DUTY IS OWED BY SCHOOL OFFICIALS TO
STUDENTS ON SCHOOL PLAYGROUNDS

DAILEY v. LOS ANGELES UNIFIED SCHOOL DISTRICT
Supreme Court of California, 1970
2 Cal. 3d 741, 87 Cal. Rept. 376,470 P. 2d 360

SULLIVAN, JUSTICE. During the noon recess on May, 1965,
Michael Dailey, a 16-year-old high school studergswkilled on the
playground of Gardena High School. His parents gnbihis wrongful
death action against the Los Angeles Unified ScHoiskrict which
operated Gardena High School and against two teadraployed by
the district. The case was tried by a jury. Plmtsought to establish
that defendants' negligence in failing to provideeguate supervision
was the proximate cause of Michael's death. Afteh Isides had rested,
the trial court granted a motion for a directeddver in favour of all
defendants. Plaintiffs appeal from the judgementoreed on that
verdict.

The sole issue in this case is whether the moworafdirected verdict
was properly granted. We proceed to consider tideace in the record
which is most favourable to plaintiffs and mustaoeepted as true.

On the day of his death, Michael and three of hentls ate lunch in an
outdoor area designated for that purpose. Aftey timeshed eating, they
proceeded to the boys' gymnasium where their Hagsavas scheduled.
When they reached the gym area, Michael and ornesdriends began
to “slap fight” or “slap box”, a form of boxing ergying open hands
rather than clench fists and in which the objettleast initially, is to
demonstrate speed and agility rather than to inplnysical injury on the
opponent. They continued boxing for 5 to 10 minwaed a crowd of
approximately 30 students gathered to watch. Sugdexiter being
slapped, Michael fell backwards, fracturing his |slkan the asphalt
paving. He died that night.

Richard Ragus, who was boys' vice principal at @aadHigh School
when the incident occurred, testified as to theeganplan for student
supervision during the noon hour. It appears tha2,@00 students ate
lunch during one session. While they were actusdiyng, students were
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required to remain in either the indoor cafeteridghe enclosed outdoor
area noted above. When they had rushed eating Meoytbey were free
to use any part of the campus except the parking Tdree

administrative personnel and two teachers wergyasdi to supervise
students during the lunch period. The area arounad gymnasium,
however, was the specific responsibility of the sbsl education
department. Defendant Raymond Maggard was the mhairof the

physical education department at Gardena High Schoo

Defendant Robert Daligney was a physical educatmstructor at
Gardena High School. He was “the person in the gffrae” during the
noon hour on May 12, 196%ike defendant Maggard, he recognized
that his department had the responsibility to supser the athletic field
and the paved area immediately surrounding the.dyenlike Maggard
conceded that there was no set procedure for detiegnwho was to
supervise on particular days or what their dutiesrewin regard to
supervision. Daligney spent the entire noon houthim office, eating
lunch and preparing for afternoon classes. Maggangelf was playing
bridge in the dressing room while the slap boxingswgoing on.
Daligney concurred with Maggard that while slap ingxwas a normal
activity for male high school students, it couldadeto "something
dangerous.” He testified that initially friendlyapl boxing could escalate
into actual fighting and that when he observedetislengaging in it he
would order them to stop immediately.

Before we can decide whether or not the foregomndence is sufficient
to support a verdict in plaintiff's favour, we mudgttermine that, if any,
duty is owed by those in defendants' position todehts on school
grounds. While school districts and their employbase never been
considered insurers of the physical safety of sitgjeCalifornia law has
long imposed on school authorities a duty to “suigerat all times the
conduct of the children on the school grounds anehforce those rules
and regulations necessary to their protection.” Bhendard of care
imposed upon school personnel in carrying out diity to supervise is
identical to that required in the performance @iitlother duties.

The fact that Michael Dailey's injuries and deatbrevsustained as a
result of boisterous behaviour engaged in by hih arfellow student
does not preclude a finding of negligen8epervision during recess and
lunch periods is required, in part, so that disoyel may be maintained
and student conduct regulatefluch regulation is necessary precisely
because of the commonly known tendency of studeamtengage in
aggressive and impulsive behaviour which exposes tand their peers
to the risk of serious physical harm. Consequenégs rigorous and
intrusive  methods of supervision may be requireceveédtheless,
adolescent high school students are not adults siiaild not be
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expected to exhibit that degree of discretion, @rdgnt, and concern for
the safety of themselves and others which we assoavith full
maturity.

We come, then, to the question of whether the eeen this case was
sufficient to support a finding of negligence sw&on. There was
evidence to the effect that Mr. Maggard, the resfima department
head, had failed to develop a comprehensive scaealusupervising
assignments and had neglected to instruct his dufates as to what
was expected of them while they were supervisingtelad, it appears
that both the time and the manner of supervisiomeweft to the
discretion of the individual teacher. Mr. Dalignethe instructor
ostensibly on duty at the time of the accident,a@®d inside an office
during the entire lunch period, even though altistus were outside the
gymnasium. He did not devote his full attentionstgervision but ate
lunch, talked on the phone, and prepared futuresclassignments.
Neither defendant Daligney nor defendant Maggaatcher saw a 10-
minute slap-boxing match which attracted a crow@mbroximately 30
spectators, although this took place within a feetfof the gymnasium.
From this evidence a jury could reasonably concludat those
employees of the defendant school district who wararged with the
responsibility of providing supervision failed tgegcise due care in the
performance of this duty and that their negligem@s the proximate
cause of the tragedy which took Michael's life.

The fact that another student's misconduct was ithenediate
precipitating cause of the injury does not competoaclusion that
negligent supervision was not the proximate caudskliohael's death.
Neither the mere involvement of a third party nmattparty's wrongful
conduct is sufficient in itself to absolve the defants of liability, once
a negligent failure to provide adequate supervigahown.

In summary, we conclude that there was evidencesuficient
substantiality to support a verdict in favour oégk plaintiffs and we are
satisfied that the trial court erred in granting timotion for a directed
verdict.

3.5.3 Vivieros v. State

A STUDENT CANNOT BE FOUND GUILTY OF CONTRIBUTORY
NEGLIGENCE FOR INJURY IN LECTURE HALL IF HE/SHE
COULD NOT REASONABLY ANTICIPATE THAT HE/SHE WAS
IN DANGER OF PHYSICAL HARM.

VIVEIROS v. STATE
Supreme Court of Hawaii,1973,54Haw.611.513P.2d487.
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RICHARDSON, Chief Justice.

This appeal arises out of a civil action broughtpgintiffs-appellants
against the State of Hawaii under the State Tability Act.

The trial judge found that the State of Hawaii wagligent in failing to

provide supervision at a programme by Kailua Higth&l during

regular school hours. The trial court further fouthdht the injuries
suffered by plaintiff, Jo Ann Viveiros, were as esult of the State's
negligent omission. The State has not appealec tfiiedings. General
damages of $15,000.00 and special damages of $180=8 awarded.
The trial judge determined that defendant was 7%Hligent and that
the plaintiff Jo Ann Viveiros, was 25% negligent ftailing to leave the
scene prior to her being injured.”

The facts reveal that on December 3, 1970 at 8@@ a.m., a school-
sponsored "light show" created by students begaa lecture hall at
Kailua High School. At this time, an educationaistant acting as a
supervisor represented the only staff member ptasethe auditorium.

Soon after the show started, this supervisor degad observe a 15 to
20 minute coffee break. Though the show was toupersised by three
or four teachers, due to a mix-up, the hall wasitethe hands of the
students who were producing the light show.

At approximately 9.30 a.m. plaintiff Jo Ann Vivegoage 15, along with
two friends paid the 25C admission fee and entdredlarkened hall to
observe the performance. They could not find sgaso they stood in
the aisle. Although the audience was quiet atithe plaintiff entered, a
few minutes later a small group in a comer of ta# became “noisy.”

A student in charge of the production told the graa keep quiet or
“the teachers would come in.” Plaintiff was stamgd@bout thirty-five

feet away from this group and did not feel any @ndor her safety,
although at this point she knew that no teachene weesent. Shortly
after the announcement, plaintiff and two othedshis were struck by
metal objects apparently thrown by the rowdy grdeijaintiff suffered

permanent damage to her left eye.

We subscribe to the rule that a child is only reeglito use that degree
of care appropriate to his age, experience andaheapacity. We must
reverse the finding by the trial judge that pldintvas 25% negligent if
we find that conformed to the above standard byareimg in the
auditorium after she discovered that the eventwasipervised.

At the time the isolated group of students becamstérous Jo Ann was

standing approximately thirty-five feet in front efiem. The record
revealed that the group was merely vocal. Ther®ismention made in
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the record of threats being shouted or evidencedabjgcts were being
thrown during the concert. Apparently none of JonAnpeers felt
endangered, because no one was shown to havedgitagramme once
the group became boisterous. Jo Ann did not faaindo safety possibly
because she harboured the reasonable belief thatahin no imminent
physical danger.

We agree with the reasoning in Ridge v. Boulderekr&nion junior
Senior High School District, 60 Cal. App. 2d 453%04 140 P.2d
990,993-994 (1943). In this case, a 17-year oldesitiwas found not
guilty of contributory negligence for using a powsaw without its
guard causing injury to himself. The court reasotmexd:

. Knowledge that danger exists is not knowledge efamount of
danger necessary to charge a person with negligaragsuming
the risk caused by such danger. The doing of anwattt
appreciation of the amount of danger in addition n@re
appreciation of the danger is necessary in ordsajoas matter
of law that a person is negligent.

Since Jo Ann could not reasonably anticipate thatwgas in danger of
physical harm nor appreciate the amount of dangermust find that
the trial judge erred in finding her 25% negligdntour view, plaintiff
conducted herself as a reasonable person would tnadler the same
conditions.

3.5.4 Wolf v. Monghon
CASE OF NEGLIGENCE PER SE

WOLF v. MOUGHON
562 S.W.2d 936 (Tex. Civ. App. 1978)

The defendant, Carol Moughon, was driving her @t @en street X at
approximately 7 a.m. The plaintiff, Mary Wolf, wither daughter
Shannon (also a plaintiff) was driving west on&tré. The streets were
wet. As the defendant's car came around a curweenmt up over the
right curb and out of control, then came back ower curb into the
street and into the left lane of traffic where dilicded with plaintiff's
vehicle. The defendant testified she was drivingwben 25 and 30
m.p.h. before the accident. She also testified #ha& had her brakes
repaired two days before and that when she dravedahfrom the repair
shop she noticed the vehicle would pull to the trighch time she
applied the brakes. She was returning the cargodpair shop when the
accident occurred. The defendant could not defingay whether or not
she had applied the brakes as she came aroundrtreean X street.

288



EDA 854 MODULE 3

Plaintiffs filed suit against Carol Moughon for dages for negligence
alleging negligence per se in failing to keep heligle on the right side
of the road in violation of a state statute. Thdeddant alleged
unavoidable accident and a sudden emergency. Thegiled to find
negligence and judgement was entered for the dafgndPlaintiffs
moved for judgement and for a new trial. The tuglge overruled both
motions and plaintiffs appealed.

In his judgement, the Justice of the Appeal Cotatesl that since the
defendant failed to offer evidence showing that Wnaation of the
statute in question was due to a permissible ex¢ts® the faulty
braking system caused her to lose control of th@cle immediately
prior to the accident, and that she was confrontigdl an emergency not
due to her own misconduct), the trial court erredafusing to enter
judgement for the plaintiffs. The judgement of thal court is reversed.

3.5.5 Schult v. Scheney School District

NEGLIGENCE ACTION -THE DEFENCE OF AN
UNAVOIDABLE ACCIDENT

SCHULTZ v. SCHENEY SCHOOL DISTRICT
Supreme Court of Washington, 371 P. 2d 69 (1962)

Vicki Schultz, plaintiff, a passenger on defendargthool bus, was
injured when the driver lost control of the busatbeing stung by a bee.
In the trial court — the Superior Court of Spok&wunty, Washington —
plaintiff alleged that the actions of defendantsvet constituted

negligence. Defendant disagreed, contending that abcident was
“unavoidable.”

At the trial, plaintiff asked the court to rule ththe driver's conduct in
this situation constituted negligence as a mattdaw. The trial court
refused to do so, and left the question of negtigedn the jury.

Also, during the trial, the defendant asked therictuinstruct the jury

as to the circumstances under which an accidenhtnbig unavoidable.

The court did so. (While the instruction does rytear in the record, an
unavoidable accident is usually defined as one hvbaxurred "without

fault on the part of either party.”)

The jury returned a verdict for defendant. Plafritien appealed to the
Supreme Court of Washington, claiming that the a&bnyings of the
trial court were erroneous.
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Rosellini, Justice: The evidence showed that ttenpff fell or was

thrown from her seat in the defendant's schoolviolien it was driven
off the highway into a ditch. This occurred becatise attention of the
driver was diverted momentarily from the road wleebee flew in the
window and stung him on the neck. He ducked hisl legad tried with
his left hand to extricate the bee from under luac. While he was
thus engaged the bus veered to the left a dist@inaieout 75 feet.

At this point the driver raised his head and pesi what had

happened. He endeavoured to turn the bus back thetaoad, but

because of the soft condition of the shoulder, e uwnable to do so and
the bus went down into shallow ditch, tilting fitst the left and then to
the right before it could be stopped. It was thistion of the bus that
caused plaintiff to fall into the aisle.

There was no contention that the driver was opegathe bus in a
negligent manner before the bee stung him. Buplhatiff urged in the
trial court, and now urges here, that the evidesttewved that he was
negligent as a matter of law in failing to keep lthus under control after
that incident. The testimony was that only a feaosels passed between
the moment of the bee sting and the moment theeddiscovered that
the bus had veered across the highway. He testlisdhe sting startled
him and that the bee continued to buzz under Hiarcafter it had stung
him.

We think the trial court correctly decided thatwas for the jury to

determine whether his action in lowering his head andeavouring
with one hand to remove the bee was instinctiveyloether reasonable
care required him to maintain control of the buspite of this painful

distraction.

The defendant, by his answer denied negligence affitmatively
alleged that the accident was unavoidable.

The plaintiff does not quarrel with the instructias a correct statement
of the law, but contends first that it was inapahite in this case because
the defendant was negligent as a matter of law,seednd that such an
instruction should never be given because it isleading and
superfluous.

For the reason previously stated in this opinicereéhis no merit to the
first of these contentions. As to the second, wedl established in this
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jurisdiction (here, meaning "this state") that anstiuction on

unavoidable accident is proper when the evidenogslor justifies an

influence that an unavoidable accident has occumsdthat term has
been defined.

In this case, the defendant was not negligent asater of law. He
affirmatively alleged and introduced evidence thla@ accident was
unavoidable. The jury could find the defendantlgabit found that the
accident was the result of the driver's negligeweceat could find, as it
did, that the driver lost control of his vehicle mentarily because of his
instinctive reaction to the sudden and unexpectedlaof the bee, and
that his acts under the circumstances were notgeegl Implicit in this
finding is a determination that the accident waswvandable in the
exercise of due care. The instruction was propdeuthe evidence.

The judgement is affirmed. (Justices Finley, Dortworand Ott.
concur.)

3.5.6 Albers v. Independent School District

INTERVENING CAUSATIVE FACTOR MAY ABSOLVE
SCHOOL FROM LIABILITY

ALBERS v. INDEPENDENT SCHOOL DISTRICT
No. 302 of Lewis City
Supreme Court of Idaho, 1971,94 Idaho 342, 487 Pd 936.

McFADDEN, Justice. This action was instituted bypeaiant Ray
Albers, the father of Morris Albers, a minor, tacoger damages from
Independent School District No. 302 of Lewis Coungspondent, for
personal injuries suffered by his son Morris. A motfor summary
judgement was made by the school district, whiehttial court granted.
We affirm this judgement.

The record discloses that on December 23, 196Tnglthe Christmas
holiday, Morris Albers, with five other boys, drove the high school
gymnasium of the district with the intention of yilag an informal
basketball game. Upon arrival they found the em&adocked; however,
the custodian was working on the premises and wesupded, perhaps
reluctantly, to open the door and let the youthes the basketball court.
The custodian went about his cleaning duties affienitting the boys.

Morris undertook to clean the playing surface of thymnasium, by
sweeping the court with a wide dust mop or broom ffee or ten

minutes, while his friends changed clothes. Theshitlnen engaged in
warming-up activities, shooting baskets, using twmrn leather
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basketballs which they found lying about, the emept room of the
gymnasium being locked.

At the time Morris was wearing standard basketbhaties and slacks.
He was a member of the high school basketball teammgccomplished
high school athlete, and patrticipated in severhkbioteam sports. At
least one of the other five boys was a teammatesobn the basketball
team.

After warming up the boys split into two teams guidyed a “half-
court" basketball game. Morris’ deposition reflethst “it was a real
clean game" from the standpoint of fouls and closés. Sometime into
their play a shot came off the backboard and headedowards (the)
out of bounds line on “the east side of the gymurasi Morris and an
opposing player ran for the loose ball. As Moresched to pick it up
the two boys collided, Morris hitting his head agsiihis opponent's hip.
Morris fell to the floor on his back in a semi-coimis state. Morris
suffered a fracture in the cervical area of himgmecessitating surgical
correction and prolonged hospitalization.

Generally, schools owe a duty to supervise thevities of their
students, whether they be engaged in curriculaiviaes or non-
required but school sponsored extra-curricularvaes. Further, a
school must exercise ordinary care to keep its @m&srand facilities in
reasonably safe condition for the use of minors vidreseeably will
make use of the premises and facilities.

On the claim that the school district breachedliisy to supervise the
boys' game, the record lacks any evidence as tothewpresence of a
coach or teacher would have prevented the collisfahe boys chasing
the rebounding basketball. Physical contact in sacéituation in an
athletic contest is foreseeable and expected. Hmergl rule is that
participants in an athletic contest accept the abphysical contact of
the particular sport. Nothing in the record wouldtjfy an exception to
the rule here.

Regarding the allegation that the school districaiswnegligent in
allowing the youths to play on a dirty playing swo#, the deposition of
Morris Albers and his statements quoted above shmre was no
breach of any such duty. He had personally cledmedioor and stated
he saw no water spots or anything of that naturéheriloor.

The summary judgement of the trial court is affibneCosts to
respondent.
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3.5.7 Hutchison v. Toews

INJURED STUDENT WITH KNOWLEDGE OF RISK INVOLVED IS
CONTRIBUTORILY NEGLIGENT

HUTCHISON v. TOEWS
Court of Appeals of Oregon, Department 2, 1970.
4 Or. App. 19,476 P. 2d 811.

LANGTRX, Judge. Plaintiff appeals from a judgemeitinvoluntary
non-suit, entered on motion of both defendanthatconclusion of the
plaintiff's case.

Plaintiff and his friend, Phillip Brown, both 15 ges old, attempted to
shoot a home-made pipe cannon which exploded, imgjuplaintiff's
hands. They had made the explosive charge by miyxiogssium
chlorate and powdered sugar.

Brown as plaintiff's witness testified that he atite plaintiff had
“badgered” defendant Toews, the chemistry teachePhamenix High
School, for potassium chlorate to use in firewogkperimentation. He
said they had asked Mr. Toews for the material abhalozen times. The
plaintiff said five or six times. Finally, Mr. Toesshad given them some
powdered potassium chlorate, which they put inlayldaod jar. A day
or two later when Mr. Toews left the separate cltaimstorage room
unattended while he stepped into the adjoining Gsteynclassroom.
Brown took, without Mr. Toews' knowledge or permiss some
crystalline potassium chlorate also stored thereow positively
identified this crystalline potassium chlorate fas substance used in the
explosion. He was the one who mixed the ingrediehtse plaintiff
equivocated, first indicating that the powderedssaibce was what was
used but on cross-examination he said, "It lookkeel ¢rystal.” Brown
waited approximately two years after the accidezioke he revealed to
anyone that he had taken the crystalline substandehat it had caused
the explosion. The plaintiff did not reveal that keew the crystalline
substance had been taken until Mr. Brown’s disclsi the true facts.
The injury occurred in November, 1965. Plaintifirmmenced his action
for damages against defendant Toews only in Jud@6 Bnd filed in
amended complaint in August; 1967. In these comidaiplaintiff
alleged that defendant Toews “supplied” the potassshlorate to him.

The boys had purchased from a mail order firm ichMjan a pamphlet
which gave 100 formulas for explosives. Togethssytbuilt the cannon
and conducted their experiments. They admittedttieat had looked at
the warnings in the pamphlet. They had shown thenpbdet to

defendant Toews, and he had cautioned them, atdhein they should
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have supervision. He had declined their invitattonsupervise them
because of another commitment. Among other thitigs, pamphlet
warned, “Some of the formulas listed in the booklet very dangerous
to make. Therefore, it is strongly suggested thathaking of fireworks
be left in the hands of the experienced.”

They had previously experimented with home-madepgunler in the

cannon and in doing so had used up all of theiedug8Vhen they mixed
and placed the charge of potassium chlorate andi@@a sugar in the
cannon, they put the head of a paper match intéugeehole and tried to
light the paper end of the match in order to haweetto take cover

before the explosion. When Brown tried to light fhegoer match, wind
impeded him. On Brown's request, plaintiff held hands around the
fuse hole to shield it from the wind. The charggleded, and the
closed pipe end “peeled like a banana,” Plaintifffsxds were severely
injured. The evidence is lengthy but it is repleti¢gh statements from
both of the boys that they knew the experiment ocotel was

dangerous, Plaintiff testified on cross-examinatibat he knew “That

you might get burned if you held onto it or if ystood too close to it
when it did shoot, that it might fly up or hit yauthe face.”

Plaintiff testified he knew that the pamphlet sthd formula was very
powerful. In the case at bar, the only reasonableclasion from the
evidence was that plaintiff had knowledge of trek iinvolved, and that
he was contributorily negligent as a matter of law.

Affirmed.
3.5.8 George v. Breisig

TO BE HELD RESPONSIBLE FOR NEGLIGENCE, THE
INDIVIDUAL'S NEGLIGENCE ACT MUST BE THE PROXIMATE
CAUSE OF THE INJURY SUSTAINED

GEORGE v. BREISIG
Supreme Court of Kansas, 477 P.2d983 (1970).

Breisig, the defendant, operated an automobileirgpap in Wichita. In

early November of 1967, Roberts took his old moliil® Breisig's

garage for repairs. On November 13, Roberts agkbeé icar was ready,
and Breisig said he hoped the repairs would be &stegh by the end of
the day. If they were, Breisig said, he would ptrd car in the parking
lot of his shop, so Roberts would pick it up tha¢ming.

About 7.00 p.m. Breisig finished the work and palkiee car in the lot,
leaving the keys in the ignition. Soon thereafteo tteenage boys

294



EDA 854 MODULE 3

(students) stole the car and drove it around tolrey picked up two
friends during the evening and left the car on ahWa street overnight.
The next day one of the friends, Williams, returtedhe car and, while
driving negligently, struck George, the plaintiftho suffered serious
Injuries.”

George brought this action against Breisig, clagnthat leaving the
keys in the unattended automobile constituted anofmegligence,
particularly in view of the fact that the generaighbourhood was
deteriorating and that car thefts in the area vaegk. Breisig denied that
"his conduct constituted negligence; he furthertended that even if it
did, this negligence was not the proximate cauggaohtiff's injuries.

The trial court, agreeing with this contentionedithat Williams’ act of
driving the stolen car negligently was an indepandatervening act
for which Breisig had no liability. Accordingly, ¢hcourt granted
Breisig's motion for a directed verdict and pldirdppealed.

Schroeder, Justice: ... The appellant concedem#t@nt case is one of
first impression in Kansas, ... but (neverthelesbg¢s upon general rules
in tort law. The rule with which we are here comeet is stated in Steele
v. Rapp. 183 Kan., 371, as follows:

. The rule that the causal connection between tla'actegligence
and an injury is broken by the intervention of avnadependent
and efficient intervening cause, so that the aasomwithout
liability, is subject to the qualification that the intervening
cause was foreseen or might reasonably have .lmeeseken by
the first actor, his negligence may be considehsd groximate
cause, notwithstanding the intervening cause.

It is well established that before one can be hekponsible for his
negligent act the actor's negligence must be tbeimpate cause of the
injury sustained.

Negligence is not actionable unless it involvesithasion of a legally

protected interest, the violation of a right. Inegv instance, before an
act is said to be negligent, there must exist & dotthe individual

complaining, and the observance of which would hawverted or

avoided the injury.

Breisig may have owed a duty to Roberts, who owhedautomobile in
guestion, not to leave his automobile on the premisnattended,
unlocked, with the keys in the ignition. But Breisi conduct was not a
wrong and did not result in a breach of duty owingthe appellant
merely because it may have been breach of dutygteifRoberts.
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In view of the great weight of authority in otherigdiction holding that
as a matter of law the duty of one who leaves biskn an unattended
vehicle does not extend to a plaintiff injured in accident with the
converter of the car, and in the absence of furévalence that in this
case the duty should be so extended, we hold tieatrial court did not
err in granting its judgement notwithstanding tleedict.

Under the foregoing authorities, which we find ® fiersuasive, the act
of Breisig in leaving Roberts’ automobile on hioperty unattended,
unlocked and with the keys in the ignition, did ronhstitute a violation
of any duty owed by Breisig to the appellant asadten of law. The fact
that the appellant was injured as a result of thgligent driving by a
thief or his successor was not a reasonably foaddeeonsequence of
Breisig’'s conduct. Breisig’s duty simply did notterd to the appellant.

Assuming it was negligent for Breisig to leave Keg/s in Roberts' car
on his property unlocked and unattended, the issnet whether it was

foreseeable that Roberts' vehicle would be stotetha appellant urges
in his brief; rather, the inquiry is whether thelé@pendent intervening
act of negligence committed by Williams, the susoesn possession to
the thieves, in driving the stolen vehicle (a ddterathe theft) was

reasonably foreseeable.

Under the weight of authority such an independatgrvening act of
negligence is not foreseeable as a matter of laeteby rendering
Breisig’'s act of negligence to be a remote causkthe intervening act
of negligence of Williams to be the direct and pnoxte cause of the
injury sustained by the appellant.

4.0 CONCLUSION

In all school activities, the teachers ought toreise care and diligence
in order to avoid incidents of negligence.

5.0 SUMMARY

In this unit, you learnt that the school settings lthe potentials of
dangers around concept of negligence and schoolinairation.
Elements and proof of negligence and defencesgfigesce were also
discussed. Some case laws of negligence werewediand discussed
to show the consequences of negligence.
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6.0 TUTOR-MARKED ASSIGNMENT

I What are the elements a plaintiff (a student’s piaoe guardian)
must prove in an action of negligence against ehieraor a
school head?

. Explain the following:

(@) Reasonable man
(b)  Duty of care

(c)  Proximate cause
(d)  Immunity.
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1.0 INTRODUCTION

The law of tort is of great importance because itlésigned to protect
individuals and organisations such as educatios@béshments, from

civil wrongs other than breach of contract. An erstanding and

knowledge of tortuous liability is particularly immgant in education law

and to teachers and other education officials, imzanost of the cases
resulting from school activities belong to the gatgy of civil action.
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2.0 OBJECTIVES

At the end of this unit, you should be able to:

o define the meaning of tort

o distinguish tort from crime and contract
. explain the principle of vicarious liability
. classify tort

. cite relevant case laws in tort.

3.0 MAIN CONTENT
3.1 Concept of Tort

The law of tort is of great importance because dasigned to protect
individuals and organisations such as educatiostabishments from
civil wrongs other than breach of contract.

3.1.1 Meaning and Nature of Tort

A tort, in law, refers to “a civil wrong”, other &m breach of contract,
and crime for which an injured person can bringl @etions in court to
recover damages against those who committed thém.civil wrong
must, however, be legal rather than moral. Todiginguishable from
crime and contract.

3.1.2 Tort and Crime Distinguished

A crime and a tort are similar, and unless caexercised, one might be
confused with the other. A tort is a civil wrong amterference with
private rights. In a civil action, the injured parsues (initiates and
maintains the civil action) the wrongdoer (tortf@gsn a civil court for
the purpose of obtaining compensation in the fofmaonetary damages
for the injury suffered. A crime, on the other harsdan offence against
the sovereign authority. It may involve harm toesgon or the property
of another or may be only a violation of statutprghibition (Smith and
others, 1984). In a criminal case, it is the gowsnt (local, state or
federal) that prosecutes, not to compensate thieeithjperson but rather
to punish the offender in order to protect the mullfom further
wrongful acts. Usually, the punishment takes thenfmf a fine or
imprisonment or both.
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It is quite possible for the same act committedalperson to constitute
both a tort (civil wrong) and a crime. As Frank 759 p.184) points out,
in this case the wrongdoer will be punished andddition will have to

pay damages. An accused in tort may be broughtush sa case,
irrespective of whether a criminal prosecution h& been initiated.
Smith and others (1984) provide us with a good gitaraf the same act
constituting both a tort and a crime “unjustifiabtpnfining another

person within fixed boundaries is the tort of fakgrisonment and a
crime of kidnapping.”

3.1.3 Tort Distinguished from Contract

A tort is a civil wrong independent of a contraitcontract is a legally
binding agreement, i.e., an agreement imposingsighd obligations on
the parties and enforced by the courts of law. Redimand others
(1979) point out that the right to sue in a cort@depends not on the
plaintiffs being injured, but on the existence ofcantract between
himself and the defendant. The rights and dutieslued in the
agreement are devised by the parties concernedaritked by the law.
They added that “a person who is not a party tordract cannot sue for
breach of it, even if he/she suffers injury as eediresult” (p. 184).
Finally, Rogers (1979) observes that while tort sipmincipally at the
prevention or compensation of harms, the "coretaftract is the idea
of enforcing certain promises.

3.1.4 Vicarious Liability

One basic rule in tort law is that “he who actsotlgh another, acts for
himself.” That is to say that a person may be &dbk a civil wrong not

only when he himself committed it, but also whenHhas authorised
another person to commit it on his behalf (Frark75). As Redmond

and his colleagues put it, “a person who authorirgescommission of a
tort by another is liable in damages just as ihimaself had committed
the tort” (p. 197). Liability so arising is refed@o as vicarious liability.

Thus, this rule generally arises from a contract@ivice between the
employer (Master) and the employee (servant).

The principle of vicarious liability implies thatt iis the Master's
responsibility for torts committed by his servant&. master is
responsible in this way not only where he expreastjorized a servant
to commit a civil wrong, but also where he has goten express
authority to the servant but the servant committesl wrong (civil or
criminal) in the course of his employment. Thisanky in most school
law cases involving wrongs committed by a teaclrea @rincipal or
headmaster, the wrongdoer and the appropriate kchHomard, and
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sometimes including the Ministry of Education, afeen joined in the
suit as co-defendants.

A number of education law cases embodying the mimof Vicarious
liability has been decided by courts in Nigeria.olaf such cases are
Nwankwo v. Ajaegbu, and Magdaline Dappa v. Nte.

In Magdaline Dappa v. Nte (1985), Magdaline, a fyjoin Opobo, was a
student of Opobo Secondary School - a Rivers &ateernment-owned
School and controlled by the State Ministry of Eatimn. While in

School, Magdaline got married and became pregriaontlg before her
W.A.E.C. Examination. Going by the Ministry of Eddmon's

regulation, she was prevented by a teacher Mr. fioen writing her

examination. She ‘later took an action against Nie. The presiding
High Court judge, in dismissing the case, held thath the school
teacher and the principal were agents of the Ri%ase Ministry of

Education and therefore the right person to suelfoms was the Rivers
State Government (Ministry of Education) and noé tteacher or
principal.

It should be pointed out here that it is not alwtnst any employee can
hide under the cloak of “his employer's respongipilfor torts
committed by his employee.” If a teacher does shmgtwhich he is
not employed to do at all or specifically prohikit® do, he is not acting
in the course of his employment. In such a sitmatios employer may
not be held responsible for his tortuous acts.theiowords, unless the
wrong done falls within the course of the servaetsployment, the
master is not liable. For instance, most state a&titut laws prohibit
teachers from administering corporal punishmenstadents, except the
principal or his delegatee. If a teacher, unaufieolj administers the
cane, thus causing serious injury to a student, irglied, he may
wholly be responsible for the damages. Besides,employers (the
Schools Board) may as well discipline him apprdptiafor violating
the Board’'s regulation forbidding teachers to adstém corporal
punishment.

It is often difficult to decide whether a condustar is not within the
course of scope of employment. Rogers (1979), niatgto the case of
Mash V. Moores (1949), attempted to define whatsttutes “Scope of
employment.” He wrote:

) A wrong falls within the scope of employment ifstexpressly or
impliedly authorised by the master or is an unaused manner
of doing something which is authorised or is neaels
incidental to something which the servant is emetbio do.
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The definition provided by Rogers implies that theestion of what acts
fall within a person's scope of employment is udtiely one of facts to
be decided in the light of general principles amelfacts of the case.

Another case that has to do with the question a #tope of

employment (and vicarious liability) in educatiam Nigeria is that of

Elizabeth Aliri v. John Ekeogu; the Director of ®ols, Imo State; and
the Imo State Schools Management Board (1987). éitlee issues in

this case was whether the first applicant/defendsint John Ekeogu,

acting in the execution of his duty as a teacheerwie sent the
respondent/applicant (Elizabeth Aliri) and co-pspil his class to watch
the beating of a thief by irate public who had takke law into their

own hands. The pupils were there when the bell fanthem to resume
classes. All of them, including Elizabeth, beganrtm back to the

school. As they were doing so the teacher, Eketapk a cane and
began to flog the pupils. In the process he larideatane on the left eye
of little Elizabeth, injuring or causing permanehsfigurement to her
left eye.

Among others, the judge in his considered opiniaidhthat the
applicant (John Ekeogu) acted outside his offidialy as teacher when
he sent Elizabeth Aliri and other pupils out of klass to watch the
commission of assault on a thief at a palm prodiegot.

3.2 Classes of Tort

One generally accepted method of classifying atnibngs recognized
as torts is according to the nature of the wrongd@®nduct. Using this
classification scheme, two main classes of tortehamerged, namely,
intentional and unintentional torts.

Intentional Torts

Intentional tort, as the name implied, entails peaxting intentionally to
act in a way which invades the rights of anotheccakding to
Alexander (1980), it may result from intended abetiher accomplished
by enmity, antagonism, maliciousness or no more thgood-natured,
practical joke" (p. 690). Alexander added thatrieaoes not know with
substantial certainty the result of his act andrinyesults, then it is not
an intentional tort but negligence instead.

Intentional interference can take various forms:
(a) trespass to the person
(b) infliction of mental or emotional stress

(c) defamation
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(d) invasion of privacy
(e) intentional harm to property. (Peretomode,2)99

Trespass to the Person

Trespass, in its old or biblical use, simply mearfsvrong.” The Bible,
for instance, in Matthew 6:9-12 (The Lord's Praystates “And forgive
us our trespasses (wrongs or sins) as we forgee tihat trespass (sin
or wrong) against us.” In its original legal meanitrespass also implies
no more than a “wrong.” When the term is used,eans not only direct
interference with the person, but also with gooddaod of another,
although in common speech today, the word trespasally refers to
unauthorized entry into someone else's land.

Trespass is an ancient legal concept, and somesfofrirespass to the
person are still both crimes and torts, assaultlaattery, for example.
Trespass to the person comprises three main faoramsely: &) assault
(b) battery and (c) false imprisonment Of these three types, battery is
the only one involving physical contact with th@ured person's body.

Assault: This is an intentional tort committed without afiyym of
physical “touching” taking place. In a strictly Egsense, an assault is
an overt act or attempt, offer or threat to appulscé or do violence to
another in such a manner as to cause him to bpprehension of an
immediate danger or bodily injury. It must be ebshled that the
defendant who made the threat to use force hadpiparent present
ability to execute his threat. Examples of assautdude waving a
dagger threatening to cut someone through whildtimvarm’s length; it
may not be an assault if the parties are some bdndretres apart,
pointing an unloaded gun at a person, which theptaimant reasonably
believed to be loaded and thought he might pull ttigger and was
therefore apprehensive of imminent harm. Apprelenss measured
from the point of view of a reasonable person.

An essential element of assault is that the peirsdanger of immediate
bodily harm has knowledge of the danger and is etpmsive of its
imminent threat to his safety. For example, X aarlsaded gun at Y’s
back but is subdued by Z before Y becomes awar¢h@fdanger;
therefore X has not committed an assault upon YitfEand others,
1984).

Battery: This refers to the actual physical contact thaftallg, but not
always, follows an assault. It has been definedthes intentional
touching of another person without consent or lggsiification. The
harm may range from permanent disfigurement to ipeemoving a
person's hat without permission or grabbing a pditeood from one’s
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hand in anger (Hoeber and others, 1982). Smithhadolleagues point
out that bodily contact may be accomplished byuse of objects, such
as A throwing a rock at B with the intention oftimg him. If the rock
hits B or any other person, A has committed battBattery is often
combined with assault in tort actions and is a eram well as a tort.

Rogers (1980) provides us with a number of int@rgsevents to
illustrate and clarify the similarities and diffeces between assault and
battery. He wrote:

. To throw water at a person is an assault but ifdnops fall upon
him it is a battery; riding a horse or bicycle gieason is an
assault but riding it against him is a battery.liRglaway a chair
as a practical joke, from one who is about to siitas probably
an assault until he reaches the floor. When he same&ontact
with the floor, it is a battery. An assault willilsthave been
committed even if the actual blow directed at teespn has been
intercepted or prevented by a third person, (If blev actually
lands on the person, battery has been committed®?2(P

Furthermore; William Prosser points out that ibadtery to injure a man
in his sleep, even though he does not discoverirtuey until later,
while it is an assault to shoot at him while hawsake, and frighten but
miss him. Alexander (1980, p. 690) states thatwirangdoer “swings a
bottle intending to strike the plaintiff, and thdaiptiff sees the
movement and is apprehensive for his own safegyetls assault and if
the attack is consummated and the blow is actlatigged. Both assault
and battery are present.”

In school law, most cases that have to do withpass to the person
come, under assault and battery. Teachers are aitensed and
sometimes found guilty of assault and battery tbmimistering corporal

punishment that is immoderate, leading to infligtisome permanent
injury to the student, or cruel, brutal, excessivadministered in anger.
This is why teachers and principals should be mase in the

chastisement of students. The advice is that ah&sashould not

administer the cane in anger, otherwise he mayecseisous harm to the
student; this should lead to litigation and theckeat may be found
guilty of the offence of assault and battery.

The case of Nwankwo v. Ajaegbu is a very good adideespass to the
person of a teacher subjected to assault and patenmitted in brutal

and humiliating manner. The case of Elizabeth AMirdohn Ekeogu and
2 others, in which the first defendant, Mr. Ekeoguteacher, caned a
pupil occasioning injury to her eye, was considevad of assault and
battery. Similarly, in Fadahunsi Kokori v. A. |. blre and State Board
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of Education, Benin City, the first defendant, adieer, injured a student
making him lose one of his eyes in the processlofimistering corporal
punishment. The teacher was charged for tort ltgbirhe court ruled in
favour of the student and he was awarded N20,00@umages.

Besides the cases cited in Nigeria, there are akwérsuch cases of
assault and battery against teachers in the USitats. For instance, in
an old but very interesting case, Gardner v. StE883), cited in Kern
Alexander (1980, p. 691), the court said that aheawas not justified
in beating a student so severely as to wear outwhips, dealing two
blows on the head with the fist and kicking thedstt in the face,
because he misspelled a word and refused to tmy.agarthermore, a
teacher who allegedly struck a fifteen-year-olddstut several times on
the face while ordering students back to theirsaata football game
was found to have used unreasonable force. That tteerefore found
the teacher guilty of violating a city ordinancelpibiting fighting in a
public place (City of Macomb v. Gould, 104 Ill, 196 Similarly, in
Frank v. Orleans Parish School Board (1967), a iphlyssducation
teacher charged of assault and battery becausdrefve conduct, was
found guilty of using unreasonable force. In tryllogremove the pupil
from the basketball court, the teacher shook thedaweral times, lifted
and dropped him on the floor and the pupil brokeian.

In Britain, teachers have also been charged witth fannd guilty of
assault and battery in the process of administenmoishment
(unreasonable punishment) on pupils. Barrel andirgéon (1985)
reported several of such cases, two of which aesgmted below. In
1964, the Principal (Male) of a Grammar School tredSenior Mistress
pleaded guilty for assaulting two girl pupils, agedand 18, and were
fined. The punishment was administered after this gad been caught
kissing and cuddling a sixth form boy and anothautly in the School's
green room. The two members of staff spanked tHe gn their bare
buttocks with a hairbrush. Two days later one lgatl 72 and the other
33 square inches of bruising. In her defence threoEdistress pleaded
that she had to take orders from the Headmasteerwise she would
undermine his authority. This plea was rejectedhieyCourt.

In the second case, a boy died after being beagea $chool-master
with a thick stick and a skipping rope secretlythe night for two and
half hours. The Lord Chief Justice said:

) If it (corporal punishment) be-administered for thetification
of passion or rage, or if it be immoderate or esp&sin its
nature or degree, or if it be protracted beyondcthikl's power of
endurance, or with an instrument unsuited to thepqae and
calculated to produce danger of life or limb; ihsalch cases and

307



EDA 854 LEGAL ASHEOOF EDUCATIONAL ADMINISTRATION

if evil consequences ensue, the person inflicting answerable
to the law and if death ensue it will be manslaaght

In this case, the jury did convict of manslaughiére fact that the father
had authorised punishment was irrelevant as haatidand no "one can
authorise excessive punishment.”

Criteria used to Identify Excessive Punishment

The lessons learned from the cases on chargessatilasand battery
against teachers resulting from the unreasonablaingstration of

corporal punishment cited in Nigeria, the Unitecat& and Great
Britain, should guide school heads and teachersarwa more
reasonable and prudent administration of punishroergtudents. What
constitutes excessive punishment is a matter ferctburts to decide.
However, criteria often used by the courts include:

(1) Proper and suitable weapon

(2)  Part of the person to which it is applied

(3) Manner and extent of chastisement

(4)  Age of the pupil

(5)  Sex of the pupll

(6) Nature and gravity of the offence

(7) Temper and deportment of the teacher at thae tiof
administering the punishment (Cooper v. Junkin 3} &md

(8)  History of pupil's previous conduct (Alexand®80, p. 692).

SELF-ASSESSMENT EXERCISE 1

I Define tort.
. Distinguish between tort and crime.
iii. Distinguish between tort and contract.

3.3 Defenses to Assault and Battery

In an action for assault and/or battery, there tar@ most common
defence available to the defendant, namely: (a)n%€ot" and (b)
"Privilege" (Peretomode, 1992).

3.3.1 Consent

The Latin phrasersolenti non fit injurig implies that consent negates
legal injury. The plaintiffs consent may be expesssn words or
implied from conduct. Obviously, a person who erggagn athletic
competitions such as Soccer, Boxing, Wrestling,kBtsall, Baseball,
etc. is assumed to consent to the physical commchally associated
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with the sport. Closely related to the plea of @msis inevitable
accident such as physical collision, that is often asdediavith such
sports.

3.3.2 Privilege

In certain circumstances, a person's intentionatchiong of another
without consent may be excused or socially justifiEhe most common
privilege asserted is self-defence, which allowe ¢m use reasonable
force to prevent personal harm, such as in sekusf or in the removal
of an intruder from one's home (Howell and oth&$78; Smith and
others, 1984). The degree of force must be no rti@e is reasonably
necessary in the circumstances. In other wordgrikdege is limited to
the use of force which reasonably appears to bessacy to protect
against the threatened injury. A landowner, fornegle, has no right to
shoot someone (e.g., a student or teacher) whamiglys trespassing
upon his property (Howeli and others, p. 133). Deddrce may be
used, however, only when the defendant has reasbelieve that he or
she is threatened with a death or serious phykarah.

False Imprisonment

False imprisonment, also sometimes referred toakse farrest, is the
third form of trespass to the person and is comuakeutith the right to
freedom of movement. It is another form of inten#ibtort. The tort of
false imprisonment is defined generally as interdlty causing the
confinement of another without consent or legatifigation. It is the
total deprivation of the freedom of movement of theo for any period,
however short, without lawful justification. Therggal rule is that an
unauthorised person cannot detain or physicallyyamsthe movements
of another. Restraint, according to Redmond andretfil979, p. 207),
may be “physical” (e.g., a locked room), or “praati (e.g., where X is
surrounded by threatening persons), or force aathof force directed
at one's person or to a member of one's immedaatelyf or to one's
property, or refusal to release a person from oemfient when there is a
duty to do so.

In order to avoid liability in a case of false ingagnment, the defendant
must prove that he had reasonable grounds to leelibg plaintiff
committed a crime or suspected that the plaintdésvabout to commit
an arrestable offence. Secondly, he may avoidlikgly proving the
plaintiff consented to have his movement restrit¢tedhe defendant.
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If false imprisonment refers to the total restraihtanother's freedom of
movement by force or show of authority, then ordigadetention as a
form of punishment in schools is a form of falseprisonment.
However, cases resulting from detention of studantchools are rare.
This could be due to the fact that this type of t@ not applicable to
the situation where a teacher confines a pupilisnckassroom since a
teacher is charged with the responsibility of ogemsg pupils’ activities
in the school setting and is authorised to condirppil, if necessary, in
order to discipline him or her” (Alexander, 1980,693). Remember
that the general rule governing false imprisonmeésntthat “an
unauthorised person cannot detain or physicallramsthe movement
of another.”

However, to avoid litigation and possibly being hduguilty of false

imprisonment, teachers should be aware of any anesregulations of
his schools' board with regard to the use of deterds a method of
disciplining students. Where detention is permittasl a form of
punishment, it must be proper and reasonable becanssasonable
detention may lead to a suit and claims of damafyes false

imprisonment (see Hurt and Or. v. the Governorslafeybury College
and Others (188) 4 T.L.R. 623). By reasonablenessngan that any
time detention is to be used, such factors as &tpe of the child, the
nature of the offence, the distance and qualitythef travel facilities
between the school and home, traffic and other el@@nd the child's
ability to undertake the journey in question algn@ust be taken into
consideration (Barrell and Partinton, 1985).

When we say that cases resulting from detentiostudents in schools
are rare, it does not mean they are non-existert.ekample, Aneke
(1987, p. 38) provides us with an instance of asssful case of false
imprisonment against a teacher who detained a.pApdording to him,
a teacher, many years ago, was demanding fees Hrerpupils and
when the mother of one of his pupils came to tatmdn her child, the
teacher refused and detained the child, demandiaigtihe fees be first
paid. The mother brought an action in false impment on behalf of
her child. The court held that the fact that theldchlid not know
anything, and could not have known of the imprisentn was
immaterial, and thus awarded damages againstéalicbee.

Infliction of Mental Distress
The tort of mental distress has to do with intesfee with the mind. It
is defined as intentionally or recklessly causiegese mental suffering

in another by means of extreme or outrageous candiu¢anguage.
While it is difficult to prove mental suffering reléing from outrageous
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language, courts have held that where an act iimad, there may be
recovery for mental anguish, even though no physigary results.

However, cases involving actions for mental angaisd suffering are
easier to prove if the emotional distress has predusome visible or
identifiable physical harm (Alexander, 1980).

Sometimes, board members, supervisors, teachehool heads resort
to unguarded verbal abuse of a student before dewdtass or school
assembly. In some cases such reckless abuse isvaluageous
language. If such “insults” result in the studeeveloping hatred for
and refusing any form of schooling, the parentsa@rge the teacher to
court for the tort of mental anguish to their choidward. And if it can
be established that the teacher’s reckless velinaeaor language is
responsible for the child’s refusal to undertakeg/ &orm of normal
schooling, the teacher may be found guilty of thid by the courts of
law.

The importance of a knowledge of the tort of mediatress to teacher
and education officials is to enable them undecdstéwat it is not only
corporal punishment or physical abuse of a studkat has legal
implications, but also verbal abuse of a pupil inm@ outrageous
language. Teacher, therefore, should be mindfth@language they use
when scolding students.

The principle of mental anguish is vividly illusteal by the case of
Johnson v. Sampson (1926). In that case, two sduaold members (on
an investigation) took a female student to a séparaom for
guestioning. They accused the student of unchaatitythreatened her
with reform school if she did not confess. The gignied the charge.
She was so upset that she alleged great mentaisangud nervous
shock which seriously and permanently impaired Heslth, in the suit
brought by her guardian for assault and for slan@lkee girl convinced
the court that she was right. The court pointed that the board
members had exceeded their right to use privilege defence and as a
result had made themselves liable as individudis. dourt said:

) If the accusation was false and without justificatithere was an
invasion of the plaintiff's legal right to be seeun her reputation
for Virtue, and if, in consequence thereof, she waged in the
manner alleged, there may be a recovery; and aonabbr
slander is not her only remedy.

311



EDA 854 LEGAL ASHEOOF EDUCATIONAL ADMINISTRATION

Hoeber and his colleagues also reported on twosaatating to the tort
of mental distress. They pointed out that a petsamh been held liable
for falsely telling a woman that her husband wasossly injured and

was in hospital, thus causing the woman to suffieotenal trauma and
physical injury. The persons involved in: this casmild be teachers.
Finally, they opined that a defendant who infliatserious beating on
another person may be liable to a member of theopés family who is

present and suffers emotional distress.

SELF-ASSESSMENT EXERCISE 2
I Briefly explain the principle of vicarious liabiit

. Why is it important for teachers, school administra and
education officials to have some knowledge of thie?

34 Case Laws

Some of the cited case laws and their facts orbioReretomode (1992)
are as discussed below:

3.4.1 Nwankwo v. Ajaegbu

TRESPASS TO THE PERSON - ASSAULT COMMITTED IN
BRUTAL AND HUMILIATING MANNER AND THE
APPLICATION OF THE PRINCIPLE OF VICARIOUS LIABILITY

NWANKWO v. AJAEGBU
High Court, Civil Division, Imo State
(Ukattah, J.) 6/11/78.

Source The Law Reports of Nigeria (1978) 2 LRN, pp. 23236.

Damages — Exemplary damages — Trespass to thenpergsssault
committed in brutal and humiliating manner.

FACTS

The plaintiff has claimed N10,000 from the defertdas general
damages for assault and battery.

The plaintiff is a school teacher of eIementar%/ d&fthe Constitution
Crescent Primary School, Aba. On Thursday, ®ttober, 1974, the
plaintiff had directed his class pupils to undeetajeneral cleaning of
their classroom after school hours on Friday" Zxctober, 1974. On
Monday, 28 October, 1974, the plaintiff received a reportnirghe
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class prefect of elementary 5E, Thomas Okorie @ament Ajaegbu, a
son of the defendant and a pupil of the plainki#d not taken part in the
classroom cleaning. He had been taken away by &gndhe
defendant’s driver, in the defendant’s car when d¢di@ssmates were
carrying out the assignment given to them by tlaengff.

As a result of what he was told about Clement, phantiff took
Clement to the headmaster of the school, Mr. T.Ha@wa. Thomas
Okorie, the class prefect, went with the plainaffid Clement to the
headmaster’s office. Before the headmaster, Clemeémitted that he
did not take part in the classroom cleaning alonig \nis classmates.
He also asserted that the defendant had instrinsedriver Monday to
beat up the plaintiff should the plaintiff punisiimhfor not taking part in
the classroom cleaning as directed by the plaintiff

The headmaster, as a result of what he heard demte@t to invite the
defendant to see him. Sometime later (in that dlag)defendant, his
wife, Monday and Clement (the son) went to the hezster’s office.
But Monday and lje, another son of the defendard whs also a pupil
of the school went towards the plaintiff's classro@and slapped the
plaintiff who was then sitting on a chair in thastroom. Monday held
the plaintiff and dragged him to the veranda of¢fassroom to the full
view of school children who were playing outsidedahis fellow
teachers. The assault by Monday on the plaintiffitidtued on the
veranda while the defendant and his wife were stgnoh front of the
headmaster’s office and were watching Monday bgatmthe plaintiff.

The headmaster of the school was alerted; he wehetscene and tried
to stop the assault but failed. He then ordered®B. Edom, another
teacher, to carry Monday to the headmaster’'s offidde headmaster
and his assistant went and invited the SecretatlyeoDivisional School
Management Board, Mrs. Emeruem, to drive to theoskch In the
presence of the plaintiff, the defendant, the dddet’'s wife and
Monday, Mrs. Emeruem was told all that had happerds. Emeruem
wanted to end the matter by asking Monday to apséotp the plaintiff
but the defendant ordered Monday not to do so. \Wenday did not
apologise, Mrs. Emeruem left in anger. She lateteva letter to the
defendant and his wife. The defendant replied ileteer dated 31
October, 1974.

The plaintiff sustained serious injuries by theaatisand on the same
day, 28' October, 1974, the plaintiff was treated at theaABeneral
Hospital. The matter was reported to the Aba RolicThe police
conducted their investigation, but could not artestdriver as he could
not be traced and thus did not bring criminal peattegs against the
defendant or the driver. The plaintiff sued théeddant for damages
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for assault and battery committed by the driverthe course of his
employment.

HELD

1. The action was not caught by the rule that wheeepaintiff's
case disclosed felony the action should be stayitithere had
been prosecution for the felony, because the {ifavad reported
the assault to the police whose duty it was tesgcate, and the
fact that the defendant and his driver had nohIpeesecuted was
not the plaintiff's fault.

2. The plaintiff was assaulted in a brutal and hurtiiga manner, in
front of his pupils, while the defendant stooddmnd watched the
assault by his employee and did nothing to prewenstop it;
accordingly, the court should take the aggravatingumstances
into account in assessing the award of damages.

Accordingly, the defendant was asked to pay toplaetiff the sum of
N6, 500.00 as general damages for assault andbatte

Judgement for the plaintiff with costs.

One important point of interest made by the judyehis case, besides
the legal lesson to be learned from it, is his oleten that:

o In these days when society is very much concerngd the
falling standard of discipline in schools, it woulde very
unbecoming of any parent or guardian to give higlobr ward
the impression that a teacher is a person whosgrday not be
obeyed or that he is a person who can be attadked|ted,
assaulted, disgraced or humiliated at will and authadverse
consequences (p. 238).

3.4.2 Magdaline Dapa v. NTE

STUDENT REFUSED TO WRITE WAEC EXAMINATIONS
DULY REGISTERED FOR ON GROUND OF PREGNANCY

MAGDALINE DAPPA v. NTE

(Bori High Court. Presiding Judge: Mr. Justice Ichdkwu)
March 12th, 1985.
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FACTS

A girl from Opobo called Magdaline Dappa was a studof Opobo
Secondary School. The school is controlled by theéigity of
Education.

While Magdaline was in school, she was marriedla#idg cared for by
Mr. Dappa but she was still using her parents nasder surname.
Magdaline became pregnant shortly before her WAK&ntination, and
by the Ministry's regulation, she was refused wgtiher WAEC

Examination.

She later took an action against the school master, Nte, who
prevented her from writing the examinations.

RULING

1. Since the evidence showed that all the moniesqrailagdaline,
was paid by her husband, Mr. Dappa, it was Mr. Rawho was
entitled to a court action as monies spent on Magel®delonged
to him and not her.

2. In the record of the school, Magdaline bore the eawh her
guardian. The court therefore considered that thex®a contract
between the school and the girl's parent. Sincegithélagdaline
was not a party to the contract, she could nosué

3. Concerning monies spent on education, the coudt thelt neither
Magdaline nor her parents could recover it sinceydiédine has
received tuition before her dismissal. The samdieghpo money
spent on food and textbooks.

4, That both the school, teacher and principal arentsgef the
Rivers State Ministry of Education. This fact wasown to
Magdaline, her husband and parents and therefaeright
person to sue for claims was the government andh@oschool
master or principal.

5. By the various education law of the former Eastdigeria and
the River State, schools are invested with theaiithto impose
discipline on students. In view of all the above tcourt
therefore dismissed the case.
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3.4.3 Elizabeth Aliri v. John Ekeogu & Ors

CORPORAL PUNISHMENT ASSAULT AND BATTERYAND
NEGLIGENCE:

A TEACHER WHO COMMITS A FELONIOUS ACT CANNOT
TAKE COVER UNDER THE PUBLIC OFFICERS PROTECTION
LAW

ELIZABETH ALIRI (Suing by her friend) BENADETH ALIR |
(Platntiff/Respondent)

V.

1. JOHN EKEOGU) Defendant/Applicant
2. THE DIRECTOR OF SCHOOLS IMO STATE - Defendant
3. THE STATE SCHOOLS MGT BOARD -  Defendants

Owerri (J. Ogu Ujoaawu) 16/11/89 — Suit No. HOW/20@7.
FACTS

The plaintiff/respondent was a primary five pupif €ommunity
Primary School, Ohekelem, Imo State and the apmiidafendant
teacher at the said school and the teacher ofl#netiff/respondent. On
2" December, 1985, a thief was caught in a palm mrediepot near
Community Primary School Ohekelem where the appticaas a
teacher and the respondent was one of his clasts plipe thief was
being beaten up by irate members of the public.

The applicant “instructed his class pupils inclggdthe plaintiff (i.e., the
respondent) to go and see how thieves are treatad ® learn a lesson
therefrom.” The class pupils obeyed and went toshie depot. Soon
after the bell rang for the pupil to resume clasgdisof them including
the respondent began to run back to the schoothég were doing so,
the applicant picked a cane and began to flog thelg In the process
landed the cane on the left eye of the responaguting the left eye.
He abandoned her while she was crying out in paid anguish.
Another pupil, Naozi Nweke, acted as a good Saaramnd took the
respondent home on motorbike for treatment of hjewred left eye. The
respondent lost the eye in spite of treatment gitenher. The
applicant/defendant admitted the above facts.
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In her writ of summons filed on 20/7/87 (about 18niis, 2 weeks and

4 days after the injury occurred) the respondeain@d against the
applicant 2% and ¥ defendants jointly and severally the sum of
N100,000.00 (One Hundred Thousand Naira) beingiapand general
damages for assault and battery and negligentkairon the 2 day of
December, 1985, the®Idefendant who is a servant of, and under the
control and employment of the"®2defendants, as a teacher at the
Community Primary School, Ohekelem, Ngor Okpala himit
jurisdiction which resulted in the loss of her lefte.”

The T' defendant/applicant filed a motion on notice off &pril, 1988,
praying the Honourable Court for an order dismigsirthe
plaintiff/respondent’s suit on the grounds of lawntit:

) That the action instituted by the plaintiff/respend against the
1% defendant/applicant is a nullity as it is statugotime-barred
under Section 2 of the Public Officers Protectiaam.Cap 108,
Laws of Eastern Nigeria, 1963 as applicable to State.

The applicant who is a public servant by virtudnisf being employed as
a teacher with the Imo State Schools ManagementdBeas seeking to
be protected in his actions by the Public OfficBrstection Law 106
Section 2 which provides as follows:

(2) “Where any action prosecution, or other proaegd is
commenced against any person for any act doneunsupnce or
execution or intended execution of any law or o¥ g@ublic duty or
authority, or in respect of any alleged neglectdefault in the
execution of any such law, duty or authority, tbkowing provisions
shall have effect:

(@) The action, prosecution, or proceeding shall net dr be
instituted unless it is commenced within 3 montkgtrafter the
act, neglect or default complained of, or in cala oontinuance
of damage or injury, within three months next
after the ceasing thereof.”

The Issue or Question
Was the applicant acting in the execution of hig/dis a teacher when

he sent the respondent and co-pupils in his caggtch the beating of
a thief by irate public who had taken the law ititeir own hands?
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Was there any lesson for the respondent and otilspo learn from

the mob action of beating a thief? If yes, was l#sson beneficial or
detrimental to the fledglings including the respemdwho then was
eleven years old? The judge in his considered opjnn answer to the
first question stated that the applicant actedigeatsis official duty as a
teacher when he sent the respondent and otheispuyilfrom his class
to go on their own outside the school compound tatctv the

commission of assault on a thief at a palm prodiggot. To the second
guestion, he stated: my answer is that there viessan to learn but that
lesson was that the pupils could take the law thgir own hands

without recourse to appropriate authority. Suddésaon was detrimental
to the moral upbringing of the fledglings. This waess the third

guestion.

It is admitted that the applicant caused the redeongrievous harm by
injuring or causing permanent disfigurement to leéreye with a cane.
Grievous harm is a felony punishable with impriseminfor life under

Section 332 (a) of the Criminal Code Cap 30. Agsgnthat the

applicant has authority to flog the respondent sagtinority does not
extent to inflicting grievous harm on the resporidas to cause her
permanent injury to her left eye. The applicaniedcin excess and
outside his authority and engaged in a criminalvaotn he hit the left
eye of the respondent with a cane causing her pembanjury.

HELD

For the reasons given and satisfied that the agmlicommitted a
felonious act, the judge held that the applicanugh a public officer,
cannot take cover under the Public Officers PraiacLaw Cap 106.
Consequently, the judge ordered the applicant, Ekeogu, to file his
statement of defence to his action within 21 dalysis ruling. Costs
N2100.00.

But John Ekeogu appealed instead and the couppse confirmed the
ruling of the lower court. To better understand rd@soning of the court
and the legal issues involved in this case, thggutent of the Court of
Appeal is summarised and provided below.
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3.4.4 John Ekeogu v. Elizabeth Aliri

SCOPE OF EMPLOYMENT — CORPORAL PUNISHMENT —
ASSAULT, BATTERY AND NEGLIGENCE

JOHN EKEOGU
V.
ELIZABETH ALIRI
(Suing by her next friend, BENADETH ALIRI)

(Court of Appeal, Port Harcourt Division, Wednesda, 22"
November, 1989) CA/E/283/88

This is an appeal by John Ekeogu against the ratinggoagwu J. of
the High Court of Owerri Judicial Division in Imdeie delivered on
16" November, 1988.

ISSUE Whether the appellant’s act of flogging the resmoridn
the manner admitted by the appellant on the statewfe
claim was an act done in pursuance or execution or
intended execution of any law or of any public doty
authority.

FACTS

The respondent, as plaintiff in the High Court miol State, Owerri sued
the appellant as well as the Director of Schoots) Btate and the State
Schools Management Board claiming N4,000.00 asiapgamages for
medical bills paid by the respondent’s mother an#@i6,R00.00 as
general damages for assault, battery and negligehaeh resulted in
the permanent loss of the respondent’s left eye.

The respondent filed her statement of claim off' &ctober, 1987
wherein she averred that the appellant without jasgfication hit her
left eye with a cane causing her permanent injuFiae first defendant,
who is the present appellant, filed a motion oriceodn 13 April, 1988
under Order 29 Rules 1 and 3 of the High Court Ruwé Eastern
Nigeria applicable to Imo State praying the coartdn order dismissing
the suit on grounds of law to wit:

o That the action instituted by the plaintiff/respend against the
first defendant/appellant is a nullity as it istatarily time-barred
under Section 2 of the Public Officers Protecticam.Cap 106
Laws of Eastern Nigeria 1963 as applicable to IrateS
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After hearing argument from counsel for both pattithe trial Judge
pursuant to Order 29 Rule 3 of the High Court radésesaid held that
the appellant was not protected by Public Offiderstection Law and
ordered that the appellant should file his staténméndefence to the
action within 21 days from the date of the ruling.

The appellant, dissatisfied with the trial Judgeibng appealed to the
Court of Appeal.

Order 29 Rules 1, 2, & 3 of the High Court of Eastdligeria (Civil
Procedure), Rules applicable in Imo State stafelksvs:

1. Where a defendant conceives that he has a ggatidr equitable
defence to the suit, so that even if the allegatibthe plaintiff
were admitted or established, yet the plaintiff \domot be
entitled to any decree against the defendants, dae naise this
defence by a motion that the suit be dismissed owithany
answer upon question of the fact being requirechfinam.

2. For the purpose of such application, the defendhaall be taken
as admitting the truth of the plaintiff's allegatiand no evidence
respecting matters of fact and no discussion oftie of fact
shall be allowed.

3. The court on hearing the application, shallegittiscuss the suit
or order the defendant to answer to plaintiff gétions of fact,
and shall make such order as to costs as shalkhe |

The relevant parts of 2 (a) of the Public OfficBretection Law
Cap 106, Laws of Eastern Nigeria, 1963 as applkcablImo
State provides as follows:

Where any action, prosecution, or other proceediisg
commenced against any person for any act donersupnce or
execution or intended execution of any law or of pablic duty
or authority or in respect of any alleged neglactefault in the
execution of any such law, duty or authority, thalofwing
provision shall have effects:

(@) The action, prosecution, or proceeding shall rotoli be

instituted unless it is commenced within three rhemtext
after the act, neglect or default complained of... .
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4. On the scope of the Public Officers ProtectiamvL

Section 2 of the Public Officers Protection Laweagwcover to a
public officer who has acted within the confinesho$ public
duty. Once the public officer steps outside theras of his
public authority, he is open to prosecution, anddtgution
afforded under the ordinary law that governs that® do not
come under the Public Officers Protection Law.other words,
such Public Officer can be sued outside the linataperiod of 3
months:

. The Public Officers Protection Law is not a liceticethe
commission of criminal acts under which a publiGoair
will then seek sanctuary without answering the \grave
allegation levelled against him which he is assurteed
have admitted as true at the stage of the demurrer.

5. On Scope of the Public Officers Protection Law

For Section 2 (a) of the Public Officers Protectlaaw to avalil
any person, two conditions must exist:

(@) it must be established that the person against wtiem
action is commenced is a public officer, and

(b) the act done by the person in respect of whichattten
was commenced must be an act done in pursuance or
execution of any law or of any public duty or autho

On the admitted facts on the statement of clairthis case, it is
established that the appellant was a public officet it was
clearly admitted for the purpose of demurrer thatact done by
the appellant was not done in intended executicm diblic duty
within the meaning of section 2 of the enactmentdg@ola v.
Thomas (1946) 12 W.A.C.A. 81 at 89 referred to aalied
upon). (p. 355, paras C: 5).

6. On the Scope of the Public Officers Protection Law

In the instant case, the appellant acted outsisl@liinority when
he hit the left eye of the respondent with a caaesing her
permanent injury and should therefore file his estant of
defence to the respondent’s action. (Egbe v. Adsfar(1985) 1
N.W.L.R. (Pt. 3) 549 distinguished) (p. 355, pafa& F), per
Kolawole, J.C.A. at page 353, paras, E — F.
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| am firmly of the view that a public officer is yn
protected under Section 2(a) of the Public Officers
Protection Law in pursuance or execution or intende
execution of any law or of any public duty. If algic
officer driving his vehicle on the highway, knoatswn a
pedestrian, he cannot if any action, prosecutiorotber
proceeding is commenced against him, call in aie th
provisions of Section 2 (a) of the Public Officers
Protection Law Cap. 106 Laws of Eastern Nigemapdy
because he is a public officer. Such action forctvihe
seeks protection must be done in pursuance of dcpub
duty. (NWLR 26 26 February, 1990).

3.45 Joy Aduwa v. E.A. Okperhie

ASSAULT AND BATTERY ON STUDENTS AND TEACHERS.
TORT LIABILITY — RUDE STUDENT— MAKING NOISE WHILE
THE TEACHER IS TEACHING IN THE CLASSROOM —
DIFFICULT STUDENT

JOY ADUWA v. E. A. OKPERHIE
(High Court of Justice, Benin City — Mr. Justice bsiah Oki)
Suit No. B/76/83

In this suit, Mrs. Joy Aduwa, an ex-student of Aogh Women

Teachers’ College, Benin City, was claiming N35,000being special
and general damages from her former Geography eéeabtr. Anthony

Okperhie, for injuries and pains she allegedly exgifl when he struck
her face with an exercise book in the classroom.

According to the statement of claim and her statgnrecourt, Joy who
is married with four kids, stated that on Februdry, 1983, the
defendant without reasonable justification assduiier in the classroom
while he was teaching Geography in the class bkirstr her, with an
eighty-leaf exercise book, on the right eye. Sherred that while the
defendant was teaching a female youth corps gradeathing in the
same school came up to the window of the classraodnwhispered to
her to meet her (the Youth Corper) at the staffinroas soon as the
Geography class was over. Joy further averredsthan after the Youth
Corper left, the girl sitting in front of her enged from her what the
Youth Corper had told her. Joy stated that asnsisedisclosing this to
the girl in front, the defendant then asked thétgiistand up and leave
the classroom.
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Joy also averred that after the defendant had asieedirl sitting in
front to leave the classroom, the defendant wallkedo her and said
that she would soon know whom he was talking tcs tide defendant
walked up to her, the next thing she knew was ttratdefendant used
the eighty-leaf exercise book in his hand and &ther on the right eye
which caused her injuries and pain to the right €ybe claimed that she
was later rushed to a private clinic for immediateatment as the
specialist hospital was on strike. She averretigha spent a total sum
of N11,000.00 for the treatment she received apthate hospital.

In his statement of defence, the defendant, Mr. bk, admitted
striking Mrs. Joy Aduwa with an exercise book baidshis action was
not intended. According to him, sometime betwed® &%.m. and 10.20
a.m. of 11" day of February, 1983, he was teaching Geograpldpy’s
class and that while he was writing on the blackbdar the students to
copy, he was disturbed by noise from the classcemtlirning round he
noticed Joy and another student Oyomwan Edosomwgdtimg in an
uncompromising position and deeply involved in sareezussion. He
warned them to stop the noise/conversation andredddnem to copy
their notes from the blackboard.

The defendant further stated that while he continugiting on the
board, he noticed that the noise persisted anduamng round he
discovered it was the same couple of students Wwlgdre warned that if
the noise persisted he would send them out of tassiowom. The
plaintiff (Joy) and her partner did not heed thenireg and he asked
them to leave the classroom.

The defendant averred that while Onomwan Edosomwamnediately
left the class, Joy (the plaintiff) looked at hindely, hissed and still
refused to leave her seat. That while he insigtatithe plaintiff should
leave the class, she started enquiring from hinvgkimgly if he was
referring to her.

The defendant stated that he then walked towards ghaintiff

instructing her to leave the class, but she refaswbchallengingly said
that “If | say | am not leaving the class, whatlwibu do? Nonsense.”
The defendant stated that he then hit the plainiifi an exercise book
on her cheek to admonish her whereby she in rétiitmm and held on
tightly to his shirt. He was only able to reledss grip with the aid of
the students who had intervened. The defendattdsthat the plaintiff
sustained no injury and that the plaintiff was ahaol till the closing

hour the day in question and came to the schooltyesehool day
thereafter. The defendant further averred thatribelent was reported
to the school authorities and statements were takem the parties and
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their withesses. He also contended at the triathef case that the
plaintiff had always been a difficult student irheol.

Under cross examination, Joy admitted knowledge daflinic in the
school and said she did not go there for treatmebur witnesses
including three of Joy’s classmates testified ity did not see any
wound on her face immediately after the incident.

In his judgement, Mr. Justice Oki said he did nelidve that the strike
caused Joy any injury, adding even if it did, itsweot proper for her to
have by-passed the school clinic to a private clior treatment of any
injury she sustained in the classroom. He addetatparent is deemed
at common law to have delegated to the teacher ptwdiscipline a
pupil so far as it is necessary for the welfare disdipline of the child,
and that Joy’s case was not exceptional.

Theo O. Osisi, solicitor for the plaintiff, Mrs. Aknolafe Wison,
Principal State Council to the defendant.

3.4.6 Nonso Adimachukwu v. Ernest Chikwendu & P.N.
Udeze

DEFAMATION OF A STUDENT — ALLEGATION OF STOLEN
SCHOOL FOOTBALL — SUSPENSION — PROTECTION UNDER
THE PUBLIC OFFICERS PROTECTION LAW NONSO
ADIMACHUKWU

(Suing by his Next Friend BONIFACE ADIMACHUKWU)
V.

1. ERNEST CHIKWENDU
2. F. N. UDEZE

(High Court, Nnewi, Justice Chidozie Olike; 1/06/8Y
Suit No. HN/37/86

FACT

The plaintiff, Nonso Adimachukwu, is a minor andaiupil of Olie-
Uru Central School Umudim, Nnewi and sued, by hextnfriend
Boniface Adimachukwu, the father.

The first defendant is the chairman of Parent-Teadkssociation of
Umudim-Nkwa Community School, Nnewi. The seconceddant is the
Chief Zonal Education Officer in charge Nnewi LoGdvernment Area
including Umudim-Nkwa School and Olie-Uru Centrah8ol.
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On or about the month of November, 1985, at Umudmewi in Nnewi

Local Government Area of Anambra State the 1struknt falsely and
maliciously spoke and published the name of thenfiteto the hearing
of Mr. Alphonso Ekemezie, and other numerous byetes in the
following defamatory words: that is to say:

. “Nonso Adimachukwu bu onye ori, ozulu footblll ndmudim-
Nkwa Community School, Nnewi.

In English interpretation means:

. Nonso Adimachukwu is a thief, he stole a footbalonging to
Umudim-Nkwa Community School, Nnewi.”

In consequence the plaintiff was suspended from sidue Olie-Uru
Central School for a period of one month as a pument for
purportedly stealing the school's football. By tladlegation and
suspension, the plaintiff and all members of himila became subject
of ridicule and odium.

The before-mentioned defamatory words which caukedsuspension
and punishment meted to the plaintiff, were latevpd to be untrue
and without substance during a meeting of the g&rdlant and the
plaintiff's family later, when a boy openly confedsof having taken the
football without the knowledge, presence and coamie of the
plaintiff. Despite the fact that the offensive werdf the 1st defendant
were proved to be false and untrue to the full Keoe of the
defendants, the Defendants or any of them maddfadsewhatsoever
to correct or remedy, or apologize to the Plainafid his family;
instead, the 1st Defendant used his influence andiegs and,
maliciously and unlawfully, collaborated with thexd2 Defendant to
effect the said suspension and punishment of tamti#f. The football
falsely alleged to have been stolen by the Pldjnti&s later recovered
from the said boy, who had earlier confessed tangataken it, for
replacement at the said Umudim-Nkwa Community Sthdde
Plaintiff's Solicitor, Prince Orji Nwafor-Orizu Es@s a result, wrote a
letter dated 6th March, 1986, in which he merelspndeded an apology
for the wrongful action of the Defendants, but Brefendants treated the
letter with arrogance and contempt.

Wherefore the Plaintiff claims from the Defendants,their private
capacity, severally and collectively as follows:
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The sum of N50,000.00 (Fifty thousand Naira) bentgmages for

malicious persecution and slander — an injunctiestraining the

Defendants or any of them, their agents, priviesyants from further

inflicting unlawful, vindictive and malicious hamssent of the plaintiff,

or as the court may deem fit in the circumstandee @efendants are
likely to continue with their unlawful punishmemdharassment of the
plaintiff (dated at Nnewi 16/06/1986).

On 21st July, 1986 the court ordered pleadingsgithe parties 14/30
days respectively to file their statements of claimal defence.

The defendants on being served the statement iof tlave brought the
instant application praying the court for an ordemissing the suit on
the ground that the action a statute-barred.

Moving the motion under Order 29 Rule 1 High CoRules, Mr.
Onwugbufor learned counsel, for the defendantsnedeto paragraph 4
of the claim where the plaintiff admitted that tteuse of action arose in
November, 1985. The summons he said, was filed7ah June, 1986
and issued on 24June, 1986 more than three months after the aafuse
action arose.

He referred to paragraphs 3 and 6 of the statepfestdim to show that
the defendants, the chairman of Parents Teachesocrdion of
Umudim-Nkwa Community School and the Chief Zonalu&ation
Officer, Nnewi Local Government respectively arebl officers and
therefore entitled to protection under the Publifid@rs Protection Law:
the limitation period of 3 months in Section 2 dktlaw should be
applied to protect them.

But should the court hold that the first defendantot a public officer
and discharge the second defendant because hpublia officer, the

first defendant should also be discharged as thsecaf action is joined
against the two of them. Ogunsan v. lwuagwu &: C@1968) 2 All

N.L.R. 124,

He finally submitted that in considering whether ot the statute
availed the defendants nature or bad faith on ferit is immaterial and
should not be inputted or read into the actionigectAlhaji v. Egbe
(1986) 1 (part 16) 361 at 370; Egbe v. Edefara$88%) 1 N.W.L.R.
(part 3) 549. He urged the court to dismiss théoactor the reasons
given.
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Mr. Okoloagu, learned counsel for the plaintiff neply relied on the
seven paragraphed counter affidavit of the pldinkie conceeded that
the 2nd defendant is a public officer but contendedt the 2nd
defendant is not and tried to distinguish Ogunsaase (supra). The
plaintiff he said has a cause of action againsieeior both defendants.
If either of them is protected, the plaintiff hdsetright to pursue his
claim against the one not protected by law. They sared jointly and
severally.

He submitted that any protection afforded the 2atendant under the
law could not avail the first defendant as theactgainst them is not
of the same consequence. He urged the court to thakdthe action
against the first defendant is proper.

Section 2 (a) of the Public Officers Protection Lanevides that:

2. Where any action, prosecution, or other procgedis
commenced against any person for any act donersugnoce or
execution or intended execution of any law or of pablic duty
or authority, or in respect of any alleged negtactiefault in the
execution of any such law duty or authority, thdlofwing
provisions shall have effect.

(a) the action, prosecution, proceeding shallli@obr be instituted
unless it is commenced within three months nexratie act,
neglect or default complained of, or in case ofamtiouous
damage or injury within three months next after teasing
thereof.

Provided that if the action, prosecution or protegde at the
instance of any person for cause arising while erison was a
convict prisoner, it may be commenced within thmeanths after
the discharge of such person from prison;"

In paragraph 6 of the statement of claim the pifhisitated as follows:

) The 2nd defendant is the Chief Zonal Educationd@ffin charge
of Nnewi Local Government, including Umudim-Nkwa
Community School and Olie-Uru Central School whéhe
Plaintiff and the 1st defendant belong. TH& @fendant is the
last arbiter for all Primary and Secondary Schanlghe said
Nnewi Local Government at all material times, whowd here
stopped the punishments and caused the 1st deteridan
apologize for the unlawful action meted to the mtiéfi, but for
his personal interest and participation in thegdlledeal. It was
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the 2nd defendant who unlawfully end illegally comied the
punishments which the plaintiff suffered having Ymo his
actions to be illegal and unlawful, thus liabledtwer with the 1st
defendant.

From the foregoing, it is beyond dispute that thd Befendant holds a
public office and he is therefore a public officdrhe alleged tort
committed by him was in the course of his offictalties. He comes
within the purview of the law. He is protected. Toeaion against him
not having been instituted within three monthshaf incident is statute-
barred.

The first defendant, who is the chairman of Pafierdeher Association
is not a public officer. The statute does not pzbtem. But, the rule is
that where persons have committed the same wrohgjauct wrong
doers or joint tort feasors) and are jointly andeselly sued; a
judgement obtained of discharge of one of themaipsras a discharge
against the othel®gunsan’scase (supra).

The action against the defendants is one and sillei cause of action.
The claim against them is jointly and severallye aragraph 22 of the
statement of claim.

Applying the above rule, the judgement of the caartfar in favour of
the 2nd defendant is that the action against histatite-barred. As the
court cannot sever the cause of action against,thi@nfirst defendant
should take the benefit of what has been pronoumtddvour of the
2nd defendant.

In the final result, the action against the defenslés statute-barred and
should be dismissed.

It is accordingly dismissed with no order as totsos
(sgd) Chidozie Olike
Jugde
1st June, 1987
SELF-ASSESSMENT EXERCISE 3

I (&) What are the two main classes of tort?
(b)  Explain them.
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4.0 CONCLUSION

In order for the school to be a safe place, thereed for a place to seek
redress in the face of confrontation. The coud been very useful in
that direction. Whether intentional or unintentibaet, once it infringes
on another person’s right, it becomes libelous.

5.0 SUMMARY

In this unit, we have looked into the meaning aature of tort. We
also tried to distinguish tort from crime and cawctr Vicarious liability
was discussed. The classes of tort — intentionalnctentional acts —
were discussed and the defences to assault andrybatere also
discussed. Case laws were cited to further shettvgbople have been
and will continue to seek redress in the face baf.

6.0 TUTOR-MARKED ASSIGNMENT

I Define the following terms:
(a) Battery
(b)  Assault
(c) False imprisonment
(d) Infliction of mental distress
(e) Consent
0] Privilege.
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1.0 INTRODUCTION

One of the fundamental rights in the 1999 Constityt specifically,

Section 34, reads Right to Dignity of Human Persondowever,

because of the emphasis on continuous assessnemé@rd-keeping
in the new educational dispensation, teachers,aatmunsellors and
other school officials are sometimes susceptibkctons of invasion of
privacy because of the sensitive, personal infaonaabout students
which they have to handle or come into contact wiélth day in the
course of their duties.

Even teachers, despite the fact that they are sadi@li pained when
their privacy is invaded. Since people have atrighgood name or
reputation, it is therefore, expected that all pessshould refrain from
attacking the reputation of others.
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2.0 OBJECTIVES

At the end of this unit, you should be able to:

o explain the term defamation of character

o list and discuss the types of defamation

. state the elements of defamation

. enumerate and briefly discuss the defences in ractd
defamation

) discuss the term invasion of privacy, and

. cite case laws giving examples regarding defamation

3.0 MAIN CONTENT
3.1 Concept of Defamation

One of the most important rights of a person, Ahelex (1980) has
rightly observed, is the “right to a good name @putation .” The law
therefore requires all persons to refrain fromckitag the reputation of
others. Defamation of character is the intentiamalegligent unjustified
publication of a matter or statement that tendisaion a ‘person’s good
name or reputation or lower him in the estimatidnright-thinking
members of society generally or tend to make thestd him in
contempt, to ridicule him or to avoid him. It doest involve physical
harm.

A thorough knowledge of the tort of defamation dddee of interest to
the school worker. With emphasis on continuoussassent and record-
keeping in the new educational dispensation (643eglucation system),
teachers, school counsellors and other schooliai§iare particularly
susceptible to actions of defamation or invasiorpavacy because of
the sensitive, personal information about studeviicch they have to
handle or come into contact with each day in thes® of their duties.

Besides, there is the availability of newspapersarool campuses and
outside the school. The dealings of school officiamlay be published in
them with a lot of insinuations, or sometimes hegy be written about a
particular teacher. In such a situation, the teaohachool executive so
affected may institute legal actions against thia@uof the article and

the publisher of the newspaper for defamation ipicato redeem his

good name.

Similarly, students and former employees may calschool executives

to write reference letters on their behalf to pextjwve employers or to a
higher institution of learning to which they havepaed for admission.
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Such activities must be undertaken with care bexahsy entail a
number of legal implications bordering on actiohsiefamation.

3.1.1 Types of Defamation

Defamation is made up of twin torts, accordinghe permanence of its
nature. The two torts are libel and slander. Libed written or printed
statement that damages a person's reputation a game; that is,
defamation of character made in some lasting fanibel. Libelous

matter may be published in a variety of forms neapgps, cartoon,
statue, motion pictures, pictures, etc.

Slander, on the other hand, is a defamatory statemade orally. It is

made in a transient form — by spoken words. A detany statement
made in a sound motion picture, although the wads spoken, is

statutorily considered as libel. Of the two tousitten defamation (i.e.,

libel) is more easily redressed in the law coumentspoken defamation
(slander).

3.1.2 Elements of Defamation

To hold a defendant liable in an action of defaomgtthe plaintiff must
prove a number of points. A comprehensive listhefse requisites has
been provided by Frank (1975, pp, 200 — 202) deVist

(1) The words must be defamatory; that is, the statéemeist be one
capable of lowering the plaintiff's reputation hreteyes of right-
thinking members of society. Mere vulgar spokensabis not
defamatory.

(2) The words complained of must refer to the plainiiiis may be
easy where he is named; it may be more difficulereha person
recognises himself as a character in some worlctb.

(3) The statement must have been published. This nthahg must
have been communicated to at least one person ttharthe
plaintiff. Any defamatory statement which has been
communicated to the plaintiff only (e.g., in a @& conversation
or by personal letter) has not been published amaldvthus not
be actionable. Thus, if a school master took aestudhto his
private office and dressed him down about his dtaraand in
the process badly hurt his feelings, and if theletd got home
and told his father who threatened to sue for glgnduch an
action may not succeed because the word spokenamgplained
of were not overheard by a third party (Barrell daftington,
1985).
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A statement made by one spouse to another doerepasent
publication. If a defamatory statement is made posi-card sent
to the plaintiff publication is presumed, as theite take it for
granted that at least some of the people handhiagcard in the
course of transit will have read it. The same &l8o apply to
telegrams.

(4) Libel is actionable without the necessity abwng that the
plaintiff had suffered any damage. On the otherdhafander is
actionable only if the plaintiff has suffered sompecuniary loss
(damages) as a result of the defamatory statenwentf the
slander falls into one of four special classes meert below:

(@) Where there has been an imputation that the pialmds
been quilty of a criminal offence punishable by
imprisonment.

(b)  Where an imputation of unchastity has been madmsiga
a girl or woman.

(c) Where it has been alleged that the plaintiff isfexirig
from a contagious or infectious disease (e.g., neaie
disease, T.B., AIDS, etc).

(d)  Where words have been used calculated to dispdhege
plaintiff in his office, business, or other occupat by
imputing dishonest, incompetence, or other unfgnks
the work which he is doing.

According to Prosser, one common form of defamaisondicule. He
states:

) It is defamatory to publish humorous articles, esrartoons or
caricatures making fun of the plaintiff to heapnical praise on
his head, to print his picture in juxtaposition hwin article on
evolution and a photograph of a gorilla, or withagatical illusion
of an obscure and ludicrous deformity. Humour, hemour's
sake, may not be defamatory, but where it carriéstiag and
causes adverse, rather than sympathetic or neugaiment, it
becomes defamatory”

(quoted in Moran and McGhehey, 1980, p.11).

Moran and McGhehey also point out that it is defamato say that a
person “had attempted suicide, refused to pay hbtsg was a
homosexual, was a lesbian, ... was a drunkara@y adicrook, a bastard,
a eunuch, etc.” (p. 10).

334



EDA 854 MODULE 3

SELF-ASSESSMENT EXERCISE 1

What is defamation? Explain the term: “Protectefa defamation
action.”

3.2 Defences in action of Defamation

There are two major defences available in tortegaly — (a) truth and
(b) privilege. Others, less special, are (c) famenent (d) unintentional
defamation and (e) consent.

3.2.1 Truth (or Justification)

In most countries, truth has always been an alesdligfence in a
defamation action; that is, if the defendant camwsthat the publication
which he made was true in substance and fact, ¢éngop claiming to

have been libeled cannot recover damages. For d&amspppose

Teacher A — (or Principal A) maliciously publishtestatement showing
that Teacher B (or Principal B) is a criminal, amdurns out that

Teacher B (or principal B) is actually a convictathool fees embezzler,
Teacher B (or Principal B) cannot recover damaga® fTeacher A (or

Principal A). In some instances, however, B canAuder the invasion

of privacy (see Kinsley v. Macur, 1980). Similariy, some countries,
even if the statement is true, it must be made gabd intentions and
for justifiable reasons. For instance, in Mary @ffo Lazarus Ofondu
(1977) in Nigeria, the judge held that damagesramoverable for a
spiteful, ill-motivated and wicked letter leading toss of job and

benefits.

3.2.2 Privilege

The defence of privilege is based on the premiaeithorder to further
some interest of social significance, the defengaould be allowed to
publish a defamatory statement. The defence ofl@ge is of particular
importance to teachers and school administrat@sause it might well
be a teacher's or a Principal's defence shouldvia aition brought
against him for defamation in matters related talesnts' affairs.

Privilege is of two kindsabsolute andqualified. Absolute privilege is
applied to statements made innocently or maliciobglthe following:

(1) Statements made by federal or state legislatorf®npeing their
duties in legislature. This implies that absolut&ifege applies
to speeches made by legislators in parliament ardoutside
parliament.
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For instance, in Hutchinson v. Proxmire (1979), tiefendant,
Senator William Proxmire, a Wisconsin Democrat, viasnd
guilty of libel by the United States Supreme CoBroxmire had
charged in a Senate Speech and in news releasesastetters
that the scientist, Dr. Ronald R. Hutchinson, hadde a monkey
out of the American tax payer.” Hutchinson sued dbeator for
libel: Among others, the Supreme Court ruled thdilevthe
constitution protected Proxmire's speeches in theate, his
press release describing the monkey research wasnnaune.
Dr Hutchinson had received half a million dollans@éderal funds
to study aggression in monkeys. The purpose ostingdy was to
help select crew members for submarines and spafe-c

(2) Statements made by witnesses in legislative andidgegislative
hearings.

(3) Statements made in the court of judicial or quadigial
proceedings (civil or criminal) by judges, the 8t witnesses,
advocates, or jurors.

(4) Newspaper or broadcast reports of judicial procegsiprovided
they are, and appear at the time when the procgedire taking
place.

(5) Legislative papers published on the authority o tlouse of
legislature.

(6) Any statement made by a Superior Officer of Statdepartment
to another in the exercise of their official dus.d., an official
report sent by one civil servant to another).

(7)  Statement made with the consent of the defameapers
(8) Certain political broadcasts required by federad. la

(9) Statements made between husband and wife, lawykclant,
priest and penitent, etc.

The defence of qualified or conditional privilegavers statements made
by one person to another, where the person makmgtatement had a
moral, social, or legal duty to make the statenterwhom he made it,
provided it was done without malice. Smith and Iuslleagues
emphasized the point that this defence protectsraamcation by one
person who is interested in the subject with otlpersons who
reasonably appear to have legitimate interests dneiving the

336



EDA 854 MODULE 3

information. The privilege may be lost if defamatonatter is published
outside the interested group.

A qualified privilege requires that the statemdmtsmade in good faith
and without malice, upon reasonable grounds arahgwer to inquiry.
Also it must be made with regard to assisting atguting the interests
of either party involved or in performing a duty $ociety. In other
words, to claim qualified privilege, it is necesséor the person making
the statement to believe, at the time he makebat, the substance of
what he says is true. To make a defamatory statiereowing it to be
false, is patently malicious and unworthy of the@tpction of such a
defence (Barrell and Partington, 1985).

A qualified privilege also exists to published de&dory statements
about a public figure or official, and a defendaray not be held liable
unless he acts with “actual malice”, i.e., the ddBnt knows the
statement to be false or shows a reckless disrggate facts and truth
of the matter. Principals, headmasters and teachaysbe regarded as
public officials.

From the above analysis, a teacher, a principanoeducation official

has a qualified privilege when acting in good fatid without malice in

school matters in relation to students. As Baraeldl Partington point
out, this defence may be used, therefore, by scbffials (teachers

and principals) in the case of testimonials andresf reports, reports on
children to parents or reports made by these afficio employment

officers, and in other circumstances where thera guty to pass on
information received. However, if a teacher or pifpal abuses his or
her conditional privilege, the student or plaintiflay hold him or her

liable in action for defamation.

For instance, in a Texas case reported in Alexa(i$30), the principal
of a Commercial College was asked for informationaerning a former
student. He replied that the man had been a stadéhé institution but
had not graduated. He related that, in fact, thelesit had been
dismissed from school for stealing a typewriter &iad been placed in
jail. Consequently, the student sued for damagesvwas able to show
that the statement was untrue. The principal couwt show that the
statement was not even substantially true; theseftine case was
decided in favour of the student. Thus, it is bette have your facts
right about a particular student before writingepart on his behalf or
not to write at all.
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Where a teacher or principal or an education @fis sure of the facts
available to him and is requested by an interegtdadic organisation to
write a report on a former student or employee, #rttle facts lend
themselves to providing a negative recommendatibe, principal is
entitled to a conditional privilege if he so recoemded. In Hett v.
Ploetz, for example, the Supreme Court of Wiscofse63) held that a
critical appraisal and negative recommendation eonog a former
employee made for the valid purpose of enabling raspective
employer to evaluate the employee's qualificatiamass done without
malice and therefore protected by a conditionalil@ge. Similarly, the
presiding judge, Lord Blackburn in Rude v. Mas#i shat:

. Where a person is so situated that it becomes ingthte interest
of society that he should tell to a third persoatdathen, if he
bona fide and without malice does tell them, iaigprivileged
communication (p.329).

The defence of qualified privilege in a slanderecass upheld in the
case of McLaughlin v. Tilendis (253 N.E. 2d. 89, ICt. App. 1969)

reported by Moran and McGhehey (1980, p. 14). Is tlase, a school
administrator made statements (the publicationpreethe Board of
Education to the effect that a certain teacher b classroom
unattended, lacked teaching ability, and did poarlgertain courses at
college. The teacher brought suit for damages,gialle that the

statements were untrue. Since these formed the b@sher discharge,
they were defamatory in nature. The court held #@mtlong as the
administrator made the remarks (1) in the line ofyd(2) to persons
having to receive the information and (3) withoudlie or harm, the
statements were conditionally privileged and théligation was not

slanderous.

Furthermore, letters about teachers or principaidem by parents to the
Local or State School Board are privilege, unlesdiae is proved. For
instance, in Nigeria, in the case between J.W. PekeA.O. Odeniyi
(1960), the appellant, Mr. Dekey, instituted in en®r Magistrate's
Court, Ikeja, an action of libel against the reggpemt (Mr. Odeniyi) for
writing a letter to the Chairman of the Educatioon@nittee of the
Mushin District Council apparently at the requesttloe Chairman,
concerning allegations of immoral behaviour betwedmldren and
school teachers at schools in Mushin, and in paddicagainst the
appellant who was the headmaster of Odu Abore $chbe Magistrate
dismissed action and he, Mr. Dekey, appealed toHigh Court of
Justice, Lagos. Among others in dismissing the alppgke High Court
Judge held that the defence of qualified privilegrild succeed as the
respondent was under social and moral duty to lawaght the facts
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stated in his letter before the Education Commiité® controlled the
appellant’s school. Since the occasion of this ipabbn was privileged,
the onus was on the appellant to prove malice;samzke he had failed to
prove this, he was bound to fail in his action.

In another case, Mrs. Mwada Mshellia v. Gideon Grd8 and the
Plateau Publishing Co. (1978), the appellant, N¥shellia, a primary

school teacher, was dismissed by her employerBthehi Dass Local
Education Authority. The Education Secretary, K8ideon Barde, of
the Authority gave a press interview at which hplaixed in detail the
reason for her dismissal. The Secretary said sgkecated her duty and
that she was incompetent. She then institutedcéiorain the High

Court for libel and the action was dismissed. @ppealed, but in
dismissing the appeal, the Justices of Federalt@dukppeal, Kaduna,
held, among others, that the article read as a evivoluld not be
construed to be defamatory of the appellant.

3.2.3 Fair Comment

This is another defence open to a defendant irs@ chdefamation. The
comment must be on a matter of public interest igal issues, the
conduct of Ministers and Commissioners or othelipugervants. These
public figures must expect their conduct to be cantad on; unless
such comments are unfair, they have 'no causeofoplaint (Redmond
and others, 1979). Rogers (1979) has summarizedethesites of fair
comment as follows:

(@) the matter commented on must be of public interest

(b) it must be an expression of opinion and not anrasaeof fact
(c) the comment must be fair

(d) the comment must not be malicious (evil motive).

The case of Maria Omo-Osagie v. Taiwo Okutubo aadyDTimes of

Nigeria Ltd. (1968) is a good case of libel and tefence of fair
comment on a matter of “public” interest. The pldirbrought an action
against both defendants for libel contained in llagos Weekend of
12/7/68. The words complained of were: “Chief &estiells a teacher:
you are a bad woman.” The plaintiff contended ittt words were
never spoken of her by the Chief Justice, that thene untrue, that they
murdered her in her character, credit and reputadind in the way of
her profession as a teacher and that they browghnto public scandal
and contempt and that she had suffered damagesdefardant denied
that the printing and publication was done falsatymaliciously, and
further pleaded that the words complained of wersubstance a fair
and accurate report of proceedings publicly heard| the report was
produced contemporaneously with the proceedings.
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The judge, among others, held that the publicatwas not a fair and
accurate report of what the judge actually saidabided that although a
newspaper had a right to publish either verbatirhas an abridged and
condensed report of what transpired in a court ustige, such a
publication must be done fairly and honourably tonwey a just

impression of what has transpired. She was awasdee damages.

In another case on teacher's libel, this time isaGBritain, Barrel and
Partington (1985) reported that in May 1970, ani-aathoritarian
publication calledSchool Kids OZppeared. It included a letter, signed
by a pupil at Owen's School, Islington, in whiclwvis claimed that one
of the masters of the school liked caning peopk that the writer had
been caned by him.

The letter was headed SCHOOL ATROCITIES, and aelgpgcture
beside it contained unpleasant insinuations. Thetenassued a writ for
damages for libel against the publishers, edit@tridutors and eight
other persons concerned with the publication. Affiter defendants had
withdrawn the imputations, apologized for the emdssment and
humiliation caused, and agreed to pay substandatages, the court
gave leave for the record of the case to be withidra

3.2.4 Unintentional Defamation

Some relief is given to a defendant who has innibgelefamed another.
Such a relief may take the form of an offer, e.dulaapology to the
person whose reputation may have been injured. Sncipology may
also include a prompt notification of the falsitfthe statement to the
public to which it must have been made. The apologgy be
accompanied by a reasonable financial compensation.

SELF-ASSESSMENT EXERCISE 2
I (@) Define libel and slander. Explde wifference between
the two.

(b)  Identify and briefly discuss the elements égpboved in
order to hold a defendant liable in action of dedéion.
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3.3 Invasion of Privacy

According to Hoeber and Others, (1982) the torinwasion of privacy
usually occurs in one of four ways:

(1) The wrongdoer uses a person's hame or likenesswitonsent
for business purposes.

(2) The wrongdoer unreasonably intrudes upon a pergamysical
solitude, e.qg., illegal entry of one’s home, illegare-tapping, an
unauthorised investigation of one’s bank, etc.

(3) The wrongdoer makes public disclosure of privat®rimation
about a person and which is offensive and objeabtm An
example is publishing the history and the presdantity of a
reformed criminal without his consent.

(4) The wrongdoer publishes information which placeseeson in
false light. An example is attributing to a sucéekspoet an
inferior poem which he or she did not write. Anaeple of a
case of an invasion of privacy Kinsey v. Macur (098

The defences available to a defendant in an acfidort for invasion of
privacy is the assertion that the person whosedstas being invaded is
dead and therefore the plaintiff has no cause dbrac The other
defences include: consent (expressed or implied) eonstitutional
privilege, the right to give publicity to publicglures or publish news or
matters of public interest

Although the 1989 Federal Republican Constitutioovles for the
right to privacy, and therefore students have fightrto be free of
unreasonable searches and seizures by school iied)othe courts
have held that school officials may be obligatediriepect school
lockers. The reason is that school authorities haweobligation to
maintain discipline over students and can spot lchheckers to ensure
compliance with school regulations (People v. Queri967).

SELF-ASSESSMENT EXERCISE 3

I Explain the terms qualified and absolute privilege.
. How these privileges may be lost?
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3.4 Case Laws
3.4.1 Invasion of Privacy

KINSEY v. MACUR
165 Cat. Reptr. 608 (Cal. App. 1980)

While Bill Kinsey was in the Peace Corps in Tanaani 1966, his wife
died when they were on a picnic. Kinsey was changgld her murder
and spent six months awaiting trial. He was subsetiy acquitted. The
case attracted some notoriety, including articlesliphed in Time
Magazine. In December, 1971, Kinsey met Mary Maaue cocktalil
party in San Francisco. At that time he was a gasglstudent at
Stanford University and she worked at a medicditute. For the next
five months Kinsey and Macur had a love affair. ®pril 5, 1972,
Kinsey told Macur that he would no longer be sediagsince a woman
was coming from England to live with him.

In the Fall of 1972, Kinsey accepted a job in Can&frica. He and
Sally Allen went to Africa and were subsequentlyrmea. Shortly
before they left the United States, each receivdettar from Macur
stating in graphic terms how Kinsey had maltredstur. During the
time the Kinseys were in Africa they received miatgers. Other letters
were received by acquaintances of Bill Kinsey aodvarded to him.
Some letters accused Bill of murdering his firstewispending six
months in jail for the crime, being a rapist, anthen questionable
behaviour.

On July 9, 1973, Sally and Bill Kinsey filed a cdiaipt for invasion of
privacy. On June 28, 1977, after a trial withoutyjujudgement was
entered for Bill Kinsey for £5,000. Macur appealadd the Appeal
Court reaffirmed the judgement of the lower court.

TORT-DAMAGES ARE RECOVERABLE FOR SPITEFUL, ILL-
MOTIVATED AND WICKED LETTER LEADING TO LOSS OF JOB
AND BENEFITS

MARY OFFOR (PlaintifffRespondent)
V.
LAZARUS OFODU (Defendant/Appellant)

Okigwe High Court (Ikwechegh, J.) July 4th, 1977HO/2A/76

The plaintiff-respondent had sued the defendanelgm in the

Magistrate’s Court, Okigwe claiming N600 damages.aieged that the
appellant had “willfully and maliciously and withilf knowledge of the
consequences of his conduct” written to the comraahdf the Police
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Training College, lkeja requesting her immediatengeal from the
college.

The defendant appellant, at the trial, denied liigbcontending that
respondent was his wife and remained so but haertgelshim several
years earlier removing with her some of his propdttwas allegedly on
these grounds that he, a policeman, instructeddiisitor to write the
alleged letter of complaint and report to the IrespeGeneral of Police.

The learned Magistrate found in favour of the giffinespondent in

that not having been properly married to the appéland having left
him lawfully and got gainful employment, she ha@enade to lose her
job, benefits and prospects as a result of the l@pps letter to the

Inspector-General of Police. He awarded her N450adges, whereupon
the defendant appealed against the decision andqtlestion of

damages.

HELD amongst others:

1. Since in a civil case, proof is by a preponderaotcevidence,
any admission of an opponent which sufficientlytlestthe issue
in dispute makes unnecessary need of further proof.

2. Letters of infatuation written by a woman and sijrigours
Wife" or "Mrs. X" cannot prove and establish a ousary
marriage; what does prove and establish such aiagaris the
payment or waiver of bride price — neither whiclpieved here.

Appeal dismissed.

NEGATIVE RECOMMENDATION IS PROTECTED
CONDITIONAL PRIVILEGE

HETT v. PLOETZ
Supreme Court of Wisconsin, 1963.
20 Wis. 2d 55, 121 N.W. 2d 270.

Hett brought this action to recover damages farrinio his professional
reputation from an allegedly libelous publicationRloetz.

From 1956 to 1959 Hett had been employed as a lsgberapist in the
school system of the city of Cudahy, Wisconsin. stitedule required
that he travel to six different schools and tedadsé pupils who were in
need of his specialty.
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Based upon their analysis of Hett's qualificatiotie principals of the
schools in which Hett taught reported to Ploetzt ttieey did not
recommend renewal of Hett's contract for the 198801school year.

While the principals did not recommend Hett’'s réimm for that year
Ploetz decided that because he had been the sigpelémt for only six
month it would be unfair to Hett to recommend hisndssal. Ploetz
informed Hett that his contract was not going tordeewed and to him
that it would be in his best interest to resigntisat a dismissal would
not appear on his record. Hett resigned.

On November 9, 1959, Hett applied for a positioraapeech therapist
at the Southern Wisconsin Colony and Training Sthdaion Grove,
Wisconsin. In his application he stated that tlesoa he left the Colony
school system was that there was a lack of advamgeopportunities.
He listed Ploetz as a reference and gave permidsidhe Southern
Colony officials to communicate with Ploetz.

GORDON, Justice. The plaintiff contends that he Waslled by the
defendant’s response to an inquiry from a prospeamployer of the
plaintiff. Hett had not only given Ploetz’s name areference but had
also given express permission to the prospectiveplerar to
communicate with Ploetz.

We must resolve two questions. The first is whethry privilege
insulates the defendant's letter; the second ighehan issue of malice
exists for trial.

Conditional Privilege

It is clear that Ploetz's allegedly defamatoryeletivas entitled to a
conditional privilege. Ploetz was privileged to gia critical appraisal
concerning his former employee so long as suchasggrwas made for
the valid purpose of enabling a prospective empldgeevaluate the
employee's qualifications. The privilege is said e "conditional”
because of the requirements that the declaratiordsonably calculated
to accomplish the privileged purpose and that inaele without malice.
Lord Blackburn has said:

. Where a person is so situated that it becomes inghte interests
of society that he should tell to a third persoatdathen, if he
bona fide and without malice does tell them, itaigrivileged
communication. (See Rude v Mass, supra, p. 329NA48. p.
557).
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The public school official who expresses an opiniasa to the
gualifications of a person who has submitted anlieggon for
employment as a school teacher should enjoy theefitenof a
conditional privilege.

The Absence of Malice

As previously noted, the employee had given PlsetBme as a
reference and had authorised that an inquiry beeroachim. The letter
contains certain factual matters as well as expmesof opinions. The
factual portions are not contradicted by any plegdiefore this court.
Thus, the following statement contained in theelettritten by Ploetz
stands unchallenged:

o Last year, our six Principals and Elementary Couttir
unanimously recommended that he be no longer extaim our
system as a speech correctionist. He, thereforg notioffered a
contract to return this year.

The expression of opinion of which Hett complaissontained in the
following portion of the defendant’s letter:

o We feel that Mr. Hett is not getting the resultattVB expected
in this very important field. I, personally, fedlat Mr. Hett does
not belong in the teaching field. He has a ratldat personality
and it is rather difficult for him to gain the caaénce of his
fellow workers and the boys and girls with whonweaks.

In our opinion, the record before us establish@s$ this expression of
opinion is not founded in malice. The backgroundhef relationship of
Hett and Ploetz satisfactorily demonstrates that ldtter's negative
recommendation was grounded on the record and pon umalice.
Ploetz was not an intermeddler; he had a properast in connection
with the letter he wrote.

The plaintiff has failed to recite any evidentiafgcts which are
sufficient to raise questions for trial. His allégas that the letter
contains defamatory material are mere conclusibiespresumption of
malice has arisen; no showing of express malicdobas presented.

Public policy requires that malice not be imputedccases such as this,
for otherwise one who enjoys a conditional privdemight be reluctant
to give a sincere, yet critical, response to a estjfor an appraisal of a
prospective employee's qualifications.

345



EDA 854 LEGAL ASHEOOF EDUCATIONAL ADMINISTRATION

A thorough examination of the entire record comjpelsconclusion that
the respondent is entitled to the benefit of a darhl privilege.

A LETTER TO THE CHAIRMAN OF AN EDUCATION
COMMITTEE BY A PARENT ON REQUEST COMPLAINING
IMMORAL BEHAVIOUR BETWEEN CHILDREN AND
TEACHERS IN A SCHOOL DISTRICT IS PRIVILEGED.

W. DEKEY v. A. O. ODEN/YI
(High Court of Justice, Lagos: Duffus, J, 22/4/60)

Action for libel qualified privilege — Onus of prboof malice —
Headmaster of a School is a person in public aiiyhor

FACTS

The appellant, Mr. Dekey, instituted, in a Seniadwtrate Court, Ikeja,
an action for libel against the respondent (Mr. g for writing a

letter to the Chairman of the Education Committdettee Mushin

District Council, apparently at the request of thleairman containing
allegations generally as to immoral behaviour betwehildren and
teachers at schools in Mushin and in particulaimesgahe plaintiff who
was the Headmaster of Odu Abore School.

The appellant himself during the trial had admittedt he courted his
present wife whilst she was a pupil at his schodl also that he had had
sexual-intercourse with her before marriage asaltref which she was
pregnant. The respondent called no evidence btéddss case on that
of the appellant. The Magistrate dismissed theoacind it was against
that order of dismissal that the appeal was brought

HELD

1. that as the headmaster of a school would come rwithe
meaning of a person in public authority, it woukl lawful in the
public interest to lay a charge or complaint to pheper authority

2. that the defence of qualified privilege would sweteas the
respondent was under a social and moral duty te beaught the
facts stated in his letter before the Education @dtee who
controlled the appellant's School and

3. that since the occasion of this publication wasil@ged the onus
was on the appellant to prove malice and sincedukefailed to
prove this, he was bound to fail in this action.

Appeal Dismissed.
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Ikeja Civil Appeal No. AB/19A/58.

TORT DEFAMATION — LIBEL ALLEGATION OF
INCOMPETENCE AT WORK MADE INTER ALIA IN A
NEWSPAPER ARTICLE

MRS MWADA MSHELLIA (Appellant)
V.

1. GIDEON G. BARDE (Respondent)

2. PLATEAU PUBLISHING CO. LTD.

Federal Court of Appeal, Kaduna Division. (Justicdsnday James
Ete, Muhammadu Lawal Uwais, Adenekan Ademola)./Ga1

FACTS

The appellant, a primary school teacher was digdit®y her employer,
the Bauchi Dass Local Education Authority. The Edion Secretary of
the Authority gave a press interview at which hplaixed in detail the
reason for her dismissal. The Secretary said sgkected her duty and
that she was incompetent. She instituted an aatioine High Court for
libel and the action was dismissed on the grouatlifread as a whole
the article was not libelous. On appeal she com@rdat the allegation
of incompetence is actionable per se and the Idaimnd judge should
have read it in isolation of the rest of the aeti¢br the purpose of
determining whether she was defamed. Dismissedheal.

HELD

1. The principle for interpreting whether a publicatig libellous is
that the article including the caption must be raach whole so
that the context of the words complained of mayéiermined.

2. A sentence in a publication may be considered datiam but
there may be other passages which take awaynts. sti

3. The article read as a whole could not be constriedoe
defamatory of the appellant.

Appeal dismissed
Source:Plateau Law Reports, Vol. 1.
TORT — A TEACHER LIBELLED: NEWSPAPER BEINGUED

FOR LIBEL PUBLISHED IN THE LAGOS WEEKEND ON THE
12TH JULY, 1968.
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MARIA OMO OSAGIE (Plaintiff)
V.
1. TAIWOOKUTUBO J
2. DAILY TIMES OF NIGERIA LTD (Defendants)
Source: 2 All N.L.R. 1969.

FACTS

The plaintiff brought an action against both defamd for libel
contained in the Lagos Weekend of the 12th Jul%819The words
complained of were; “Chief Justice tells a teachéou are a bad
woman.”

The plaintiff contended that the words were neymken of her by the
Chief Justice, that they were untrue, that thewred her in her
character, credit and reputation and in the wayeaf profession as a
teacher and that they brought her into public sekadd contempt and
that she had suffered damages.

The defendants admitted that they were the editdrpaoprietors of the
Lagos Weekend. They however denied that the pgrdamd publication
was done falsely or maliciously. They further pleadhat the words
complained of were in substance a fair and accurafgort of
proceedings publicly heard and the report was predu
contemporaneously with the proceedings. They alsaded that the
words were not libelous of the plaintiff nor weldgey understood to
impute incompetence in the profession or callinghef plaintiff.

The plaintiff was a respondent in a matrimonialecas which her
husband was the petitioner. The case was triech&\Chief Justice of
Lagos state who gave a written judgement. It wasifest in the
judgement that the words were never used by thefQhstice although
he had occasion to make adverse comments on timifplas a witness
and a spouse.

The Chief Justice was of the opinion that the pitiinrvas most
untruthful and most unsatisfactory as a witnesstha was a woman of
no mean temper, that it was difficult to put dowm writing a correct
description of her misdemeanour, that he had newet a wife —
respondent like the plaintiff in the withess boxrnrany matrimonial,
case he had presided over.
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HELD

The High Court, Lagos, gave judgement in favourtieé plaintiff and
was awarded some sum of money. The judge held:

(1)

(2)

3)

4)

®)

That it is settled law that where an action foelils tried by a
judge alone without a jury, it is he who has tavarrat a single
right meaning of the words complained of.

The judge therefore has to consider what is na@mel ordinary
meaning in which these words would be understood
reasonable men and to whom they were published.

Looking at the content of the words and the actualds used,
the court came to clear view that the words compldiof were
defamatory.

To say of a woman, “You are a bad woman”, woulddxeived
by the reasonable reader in a manner which wowleérdder in
the estimation of such a reader.

It was not a fair and accurate report to attribetteh words as
“You are a bad ...” to the judge when he never faige words
or even words which were in any sense close to .them

Although a newspaper has a right to publish eitfeebatim or an
abridged and condensed report of what transpirea @ourt of
justice, such publication must be done fairly amhdrably to
convey a just impression of what has transpired.

SELF-ASSESSMENT EXERCISE 4

List and discuss other defences available in apraof defamation.

4.0 CONCLUSION

Defamation has very grave consequences. It isbbaod upsetting any
organisation and cause restlessness. Teachdmeat tast aspersions
on the students and label them as “Goat Head”, turetc. Be
informed that these can be defamatory and caubdcato seek redress
in the court.
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SUMMARY

In this unit, we learnt the concept of defamatitypes of defamation
and elements of defamation. Defenses such as tpuihijege, fair
comment and unintentional defamation were discusseeasion of
privacy was also discussed. Relevant cases wtzé t buttress the
fact that defamation could lead to litigation.

5.0 TUTOR-MARKED ASSIGNMENT

I Briefly explain the difference between libel andraler
. What is invasion of privacy?
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1.0 INTRODUCTION

Schools are statutory bodies. Therefore, theyliabde to be sued by
individuals and groups. For effective administratiof schools, it is
imperative on educational administrators to keepost records as
enacted by the Education Law of the former WesRegion of Nigeria
(1955), which is now referred to as Cap. 36 Law®©ygb State (1978)
and the former East Central State Public Educaditt (1974) and
virtually in all States of the federation. Schootése becoming
increasingly complex in terms of staff and pupil pptation,

programmes and activities as well as increasingdsx\der accurate
planning and improved output. It is therefore ingtime on heads of
schools to keep accurate information about the é@ipg in the schools.

This unit will introduce you to concept of schoelcords, methods of

storing and retrieving records in schools, Problemd suggestions for
improved record keeping
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2.0 OBJECTIVES
At the end of this unit, you should be able to:

mention the classification of records

list statutory and non statutory records

explain the justification for keeping records imsols
describe the uses of records in schools

say the qualities of school records

list problems associated with record keeping irosth
suggest ways to improve record keeping in schools.

3.0 MAIN CONTENT
3.1 Concept of Record Keeping

Schools are becoming increasingly complex in teomstaff and pupil

population, programmes and activities as well aseasing needs for
accurate planning and improved outputs. The heastlobol therefore
has the responsibility of seeing to the smooth ingiof a school. The
extent to which he succeeds in carrying out thipoesibility depends
on a number of factors and one of them has to dlo thie records that
he is expected to keep. This section presents ythutkae classification,
gualities of school records and justification feeking school records.

3.1.1 Classification of Record

Basically, school records are divided into statytogcords and non
statutory recordsStatutory records are the records kept in accordance
with the Education law and they must be producedeamuest by the
agents of Ministry of Education on official inspiect or investigative
purpose. Such records include (1) Admission/with@daregister (2)
Log book (3) Attendance Register (4) School timele¢a5) Diary of
work (6) Visitors book (7) Examination record ba@ time/ movement
book (9) A copy of the National Policy on Educati¢tD) National
curricular on different subjects (11) Assignmenbkdor teachers (11)
Query book (12) School list (13) History of the soh(14) Transfer
certificate books (15) Pupils individual files (1&ports and games
record files (17) School clubs/societies (18) Arnigave roster (19)
Teachers Annual Evaluation reports (20) Educatimspéctors reports
(21) Organisational Charts (22) Minutes books (d3isciplinary
Committee file (24) School land papers (25) Staifice circular (26)
Lesson plan/notes for teachers etc.

Non-statutory records are school records kept for the purpose of
administrative convenience. The records include figck book (2)
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Cash and Account book (3) School Calendar (4) hehtiok (5)
Inventory book (6) Staff minutes book. (SunmolaD&0

The records are so numerous that it is impossibtart a school without
them. If properly kept they will likely make the mgral school
administration effective, efficient and progressida the event of
litigation, the availability of relevant recordslingive facts about issues
raised.

3.1.2 Qualities of School Records

According to Sunmola (2008) for a school recordb® a reliable
reference material, it should satisfy certain ctbads such as the
following:

o Records must be complete if they are kept reguldilthey are
not, the information will be incomplete. Such infation may
therefore be unreliable.

. Records must be honestly kept. Information must bet
distorted. Records must be a honest representatiofacts.
Events must be recorded as they occur and in ttreie
perspective. Elements of personal biases mustrbeved

. Records must be retrievable. Records that cannotdadled will
not serve a useful purpose to anyone. Retrievaeobrds must
be easy so as to save time. To do this, the systdiiing must
be adequate. Filing cabinets must be employed antpaters
may be used where necessary.

. Records must be useable. Records are kept for uhmoge of
future use. It is of no use keeping irrelevant rdso
) Records must be backed up by original documentsravhe

necessary. Such documents include invoices, bdl®ques
counterfoil and receipts.

3.1.3Justification for Keeping School Records

School record keeping is a very important aspect sohool
administration; it serves school administratorst aoly to carry out
management functions of planning, organising, stgff controlling,
reporting and directing; but also to solve knottueational problems.
School records are therefore particularly importtort the following
reasons:

0] They keep the government and the society inéafran the need

or otherwise of further investment in education &mel direction
and dimension of such investment
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(ii)

(iii)

(iv)

v)

(vi)

(vii)

Keeping records such as the attendance registe save a school
from litigations connected with the law of liabylit(Ojedele,
1998). This implies that the learner may hold slkool liable
for any injury sustained, inflicted on or otherwidering school
hours (Ukeje, 1992)

Nigeria being a country with problems of dédate racketeering,
school records are useful in solving cases of trgertificates
and testimonials brought before the courts by le&nand
schools

In these days of awareness, parents and cuesdieed school
records to provide effective monitoring of the ealimn of their
children and wards

They provide a basis for the objective assessrmokthe state of
teaching and learning in a school, including st@fid student
performance by supervisors and inspectors

The records are important source of statisfias educational
planning and administration, particularly in theawof decision-
making

They enable supervisors and inspectors ofcatian to assess the
performance of teachers in the school. They atsdle auditors
to check in detail the financial transactions dicals in order to
prevent financial frauds

(viii) School records enable school heads to oellmformation on

(ix)
(x)
(i)
(xii)
(xiii)

(xiv)

pupils and staff for decision making by higher awites, the law
courts, security agencies and other related govemhragencies
when occasion demands

Schools records are used by education andakostience
researchers to advance knowledge through research

They provide some security for the various lfaes and

equipment that are allocated to schools

Record keeping serves to ensure that pupiés rast punished
unjustly and by unauthorized persons

School records tell the history of the schamhd are useful
historical sources

They facilitate continuity in the administration aschool

They provide information needed on ex-students ighdr and

other related institutions and employers of labfmuradmission
or placement;

SELF-ASSESSMENT EXERCISE 1

List the school records that you know under stayusmd non-statutory
records. Give five reasons why a school head shaég records.
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3.2 Description and Uses of School Records
0] Admission and Withdrawal Register

The admission register is a permanent records lauk has vital
information about individual pupils enrolled in ahsol: the sex, the
names and addresses of parents or guardians sdstalate of birtrand
date of admission, and where applicable, the namleaaldress of the
school last attended and the class attained in gbladol, details of
transfer certificates from previous schools andmes of progress and
conduct year-by-year, in the present school.

This register has to be properly numbered so tael €hild is given a
number of admissions, and no child is allowed terat the school
without being enrolled in the admission register.

The register must be kept up-to-date by the heatmas principal. If
properly kept, it enables the headmaster to see bbidren are
progressing. It also reveals the population ofdtieool, the number of
pupils who have left and those who have been aedhitt

The admission register will be very useful to theadmaster,
particularly when some of the ex-pupils write backschool for letters
of recommendation for appointments.

A space is generally provided in the register femgral comments about

the child’s character, ability and responsibilitiefile a pupil in the
school.
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An example of an admission/withdrawal registemieven in Table 7

Table 7 Admission/withdrawal Register
Name of Address of Progress

Month pupils Sex | Age | Admission parents 0] (i) (i) | (iv) (V) (vi) Withdrawal

& date number (Reasons)

25/3/91| Yusuf Ali | Male | 6yrs 32 4. Mandatel991 | 1992| 1993 Withdrew On account |of
Estate, fathers’ transfer
llorin to Kano State

30/3/91| Alice Aina | Female 7yrs 65 32 Taiwg 1991 | 1992| 1993 1994 1995 1996
Isale, llorin

Sunmola, R.O. Headmistress, Ajoke Model NurseryRmohary School, llorin

Source
http://www.kwsubeb.com/continuous-assessment/rsckegping-in-Nigerian-

schools
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You can therefore see that the admission registea historical and
important legal school record that provides infadiora for statistical
data on the past and current number of studengs;, #ex ratio and
details of any withdrawals. Whenever there is d@limut a classic of
having attended an institution and obtained ceeté recourse is made
to the school which in turn will check their admssregister to verify
the claim.

(i)  Attendance Register

Attendance register shows the daily record of att@ce in each class in
the primary and secondary schools. It is keptheydlass-teacher, and
must be marked up twice a day, at the beginninth@imorning or first
session and at the beginning of the afternoon oorsk session. The
attendance register is required by law, and it esyvhelpful to the
headmaster or principal. It enables the head bbdcto trace the
attendance record of any child in the school, arttere a child’'s
attendance is poor, he arranges to visit or inéev\the parents.

At the end of every term, the class teacher makesuramary of
attendance for the whole period, and the headmebktaks and initials
it as a correct record.

Each class has an attendance register which tles ¢tésmcher marks
twice daily (morning and afternoon). Students véne present in the
classroom are indicated by slanting a stroke (Mlue or black ink in
the column.

On the other hand, absence is indicated by “O’hm ¢olumn while a
late arrival before the register is closed is repnted by a slanting
stroke / in red. Public holidays are also indidatethe register.

In a co-educational school, the boys’ names aréaenrifirst in blue in
alphabetical order, while the names of the girlo¥in red ink.
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Table 8 Specimen of Attendance Register Book

DAYS
S/N | ADM. NAMES Mon. | Tues. | Wed.| Thur. | Fri.

NO.

1. 58001 | John Stephen \ \ \ |/ \|/
2. 58002 | Shade Badmus \ |/ \ \ |/
3. 58003 | Ajao Jimoh \/ 00 \ @ \ / \
4, 58004 | Yinusa Taiwo \/ \ / 00 00 0]0]
5. 58005 | Abdul Gana \/ \ / 0Q 00 00
Source: Sunmola, R.O. Ibid.

The marking of the class register is one of theaasibilities often

abused by teachers responsible for such duty. cldss register is so
vital a record that it needs to be handled with agincare. Some
teachers are in the habit of giving the attendameggster to the class
monitor to mark. Others are in the habit of norkimgy it until the end

of the day or several days only to mark every mendiethe class

present. Yet there are others who mark the regiatéhe morning

without a roll-call and even before the morningssas begins. Few
others are in the habit of marking the register tie morning

iImmediately after assembly for both the morning aftdrnoon sessions.
These practices are irregular and have moral, dstrative and legal
implications.

The nature of the class attendance register is thatht requires that a
teacher in charge of a class register visits thescat least twice a day to
take the roll-call. If the school morning sesssgtarts at 8.00 a.m. it is
preferred that the attendance register be closéd@ta.m. and students
who had still not arrived by the time the regisierclosed marked
absent. The register should be marked again a@01koon or
immediately after long-break and those who are present in class
marked absent.

The advantage of this procedure is that those vémeclate after the
register had been closed in the morning sessidnb&iimarked present
in the afternoon session if they are present. l@nather hand, those
students who were present in the morning sessibareunot present in
the afternoon session are marked absent. Onceetfigter has been
marked, it is advisable to restrict movement of shedents outside the
school premises. This is necessary to avoid atsiu where a student
who has been marked present is found off-campusredj and/or

engaged in unholy practices during school hours.
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If the register is marked once in a day, partidylan the morning

session, it implies that a child who arrived clbgghe time the register
was closed (say 8.30 a.m.) immediately after thgister had been
closed. If he is a persistent late-comer to cldsm, it is likely that he
might be marked absent throughout the period otehm. This method
of marking the register makes it difficult to drgjuish between being
actually absent from school and being unpunctudl this might have
legal consequences for parents in situations witere is a compulsory
school age regular attendance of the child.

In most cases, compulsory education laws alwaygulste a
requirement of compulsory attendance laws whichallgucharge
parents or guardians to cause their children odsvéo attend school
regularly, unless there is a reasonable excusedioattendance. When
it is found out that a particular teacher arbityamarks the class register
without actually visiting the class to take theladll, he could be
warned and if he persists in the same wrongdoirg, cbuld be
disciplined by the employing Schools ManagementrBoalhe need to
be very careful in the marking of the class regigevividly illustrated
by the following two incidents documented by Pemstde (1992).

In Mbaise, in 1987, two primary school pupils (giriwere walking to

school in the morning as usual when they were @ddaby beautiful

objects floating on a pool of water. There hadnbaéneavy downpour
for two consecutive nights. Unknown to the lityels, the water was
standing over a deep pit. One of the girls wenset and as she
attempted to pick up one of the floating objedi® &rea caved in and
she fell into the pit. As the second girl attentpte rescue her friend,
she too fell into the pit and both of them drownd&deanwhile, the class
mistress had marked both pupils present in thes @isndance register.

The parents of the children waited in the evenind&ahen the two girls
did not come home became apprehensive. They sgpdd their
neighbours and a search for the children beganth@®mhird day of the
search, the two little girls were found floatingthme pit. Till the third
day when the bodies of the girls were found, thegrewstill being
marked present at school. The irate parents whoddhis out in the
school beat up the teacher. They were of the opithat she killed the
girls. The police were called in and the classlea was arrested and
detained. The Nigerian Union of Teachers (NUTginéned to try to
settle the case out of court. Although this isd story indeed, the class
teacher and others like her in the school will hvéearn a lesson from
it. They will now be more careful in handling tleéass attendance
register.
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In the second incident, at Cameroun Road BarracksaPy School,

Aba, an elementary two female teacher also rantnotable as a result
of the marking of the daily attendance registerpupil whom she had
marked present was knocked down by a tipper lorgbaut 9.00 a.m.
that morning as she was crossing the East end sfrégwa road. The
pupil died after few hours at one of the generaipitals at Aba.

The teacher’s statement that the child came toddmad left the class
after the roll-call without her knowledge was natoagh excuse to
pacify the parents who came to the school to bpabath the head-
teacher and in particular, the class teacher. plnents maintained that
the teacher was careless to have not noticed thié lpeimarked present
leave the classroom, especially since the teadhened the pupil had
complained to her that morning in class that she siek.

The head-teacher of the school reported the intiadethe Local School
Board who sent a team of investigators to the dctwmdéind out what
actually happened. Meanwhile, the parents had géxghe class
teacher and the head-teacher of the school to dourthe school’s
negligence. However, the Nigerian Union of Teash&ba branch,
waded into the matter to get the case settled Babuart.

The two incidents aforementioned illustrate sudtynthat the register is
a very important record that should be carefullpdiad and kept by the
teacher to whom it is entrusted for the marking poipils’ daily
attendance.

We have devoted much time to discuss this atteredeggister because
incompetency in its operation could result in ackea’s assault or
litigation.

(i)  Logbook

The logbook contains all reports and important doents, and is
mostly kept by the headmaster. It is an officetard of events of
significant importance which takes place when ttigosl is in session.
The logbook contains such information as periodalbsfence from duty
by any member of staff, bad behaviour of any tegchsits paid by
important officials from the educational agencidse | Ministry of
Education, the results of the first public examiomat records of deaths,
and of important functions which take place in sicool (for example:
sports, etc.) and records of the proceedings ofSbleool Board of
Management.
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The headmaster or principal has to keep this bawleulock and key;
the logbook should generally be regarded as comiimleand should be
so preserved. Aderounmu and Ehiametalor (1985)Gfndgbu (2004)
pointed out that the logbook tells the history bé tschool. All the
important events that took place in the school mutthe years, right
from its inception are recorded in the logbook.

Table 9 Specimen of a Logbook

Date Events Reported Signature
6/4/1998 | School football team won the
Governor’'s Challenge Cup
14/6/1998| Team of officials from the Ministry o
Education, Science and Technolagy
paid an advisory visit to the School
Source: Sunmola, R.O. Ibid.

—h

(iv)  Staff Attendance Register

The teachers’ time book shows how punctual andlaegbe teachers
are. Itis always kept in the school office whevery teacher will see it,
write his name, the time of his arrival and appeighature; it also
records the time the teacher leaves the schoareltefore the school
closes for the day or after. The headmaster chibekime book at the
end of the day and enters his remarks. It servesherk on staff
punctuality and regularity at work.

(v)  Visitors’ Book

The visitors’ book contains a record of visits agtohguished persons to
the school. Such persons include officials frone tMlinistry of
Education and the Inspectors; they enter their samddresses and
dates of visit in the book. In some cases, visisummarise, in the form
of brief notes appended, their impressions of tteosl at the time of
their visits.
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Table 10 Sample of Visitor Book

Date Name of | Address Purpose of Remarks /
Visitor Visit Signature
4/9/98 | Mr.  Ade| Jamco Founders’ School
Adewale | Nigeria day environment s
good
12/9/98| Mr.  Jide| llorin West| Immunization| All the pupils
Saliu Local against polig range from 0 - 5%
Govt. Area | myelitis were immunized
10/2/08| Alh. Abdul | Chairman, | Pupils/teacher Very
Gafar Alao| KWSUBE | s supervisor | satisfactory
B llorin
Source: Sunmola, R.O. Ibid.

(vi) Lesson Note-books

The lesson notes are important. If the notes adybprepared, the
lesson is not likely to be well taught. Lessonesoare necessary, not
because those who write and use them do not kneiwv shbjects, but
because they are useful in guiding the teacherticplarly with regard
to the coverage and delivery of the subject-matter.

In preparing notes of lessons, the following must donsidered in
relation to the subject: the aims or objectives, ¢hntents, the class, the
apparatus, the introduction, the procedure anduatiah.

(vii) Corporate Punishment Book

The corporal punishment book is kept to protect tield from

unnecessary punishment from teachers and to exeneachers from
unwarranted criticisms by parents or others assaltreof fabricated
reports by children of punishment given.

In the book, a record is kept of offences commitbgdpupils such as
stealing, insubordination, fighting, and so on.eTéacher who gives the
punishment enters in the corporal punishment bdok mecessary
details: the name of the offender, his or her agkdass, the nature and
date of the offence committed, and the nature aatk df the
punishment given. The teacher appends his or igeatsire, and the
headmaster enters his remarks.
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It should be noted that minor offences are notredteand furthermore,
no male teacher is allowed to give punishment teale students.

Corporal punishment is not commonly given; it isvegi only in
exceptional cases and as a deterrent. It is ysadthinistered when the
offender is uncooperative and adamant. Corporalspment tends to
prevent students from committing any serious oféericcreates fear in
the minds of pupils and reforms the offender beegugils generally do
not like their names to go into such books.
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Table 11 Sample of Punishment Book
Date Pupil name Sex| Age Class offengeOffence Punishment By whom | Remarks/
signature
1/3/2000 | Abdulwahab Olowookere M 9 | Primary 4 Truancy| Six strokes pHead mastef
cane
3/3/2000 | Musibau Salam M 11 Primary 6 Theft Suspdnibr 1| Disciplinary
week committee
3/3/2000 | Omolu John M 10 Primary 6
Source: Sunmola, R..O. Ibid.
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(viii) Teachers’ Weekly Diary

Every class teacher must keep a record of work sigpwhat area of
the syllabus in his subject he has covered. Suchcard must be
produced on demand.

Teachers’ records of work are helpful, particulanfien a teacher is
transferred and another has to takeover. The eawhéer should know
where to start and he can only know by going thhotlte teacher’s
record of work.

It is most important and necessary that class trad@mnter in the records
weekly all the topics taught under each subject andmits to the
headmaster who will go through them and check thefare putting his
signature and date.

(ix) Time-table

The time-table is regarded as the magic chartréwilates the pulse of
the school; it dictates when classes begin, whareak occurs and when
a day’s work is finished. The preparation of tbbaol time-table is not
an easy job. It is undertaken by only experientsthers who are
conversant with the curriculum development work thre school.
Drawing up a good time-table calls for powers ofhgmation and a
great deal of ingenuity.

There are general principles guiding the prepamnatica time-table. The

duration of each lesson should be based upon amasions of the age
of the pupils and the nature of the subject-maitehe lesson. Young

children, especially those in Primary | as wellim$rimary II, are not

capable of concentration for a very long time; ¢fere, their time-table

must be made to suit their interest. The duratiba lesson should be
about 20 minutes in the junior classes, and irsémgor classes, 30 to 35
minutes.

The second principle relates to the number of lessdo be
taught/treated/done in each subject a week; tlaaldhdepend upon the
relative importance attached to the subject.

The third principle concerns the distribution ofsdens; this also
depends upon the nature of subject-matter of theoles. There are
some subjects (for example, mathematics and thgu&ges) which

make great demands on pupils and should be taaglearly as possible,
in the morning; subjects (for example, crafts arid, avriting, singing or

music) can conveniently be taught in the afternoon.
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The fourth principle deals with the successionessbns, bringing about
a change of lesson without loss of interest. Téavier and the lighter
lessons should alternate. Two lessons involvimggeat deal of talking
on the part of pupils should not follow each otard sedentary lessons,
like silent reading and those involving physicatiaty, like craft,
should alternate.

The time-table should give a summary of the variscisool activities
(including the opening and closing ceremonies, stegfion and
recreation) and the period devoted to each of theseities. The total
number of hours in the week for these activitiesudth be equal to the
number of hours of the school session in the week.

The time-table has the following advantages:

1. leaves no room for waste of time and enables thehts to come
to school prepared for every lesson

2. ensures that adequate time is given to the studyery subject

3. promotes interest and attention and prevents, tast reduces,
both mental and physical strain.

It is a device, which tries to bring subjects, tess, classes, rooms and
school equipment together in the best possible p&tions to achieve
the educational aims of the school.

(x)  Staff Record Book

The staff record book is a list of all staff mengar a school with their
biographical data. When a teacher joins the staf§, data (age,
gualifications, experience, etc.) are recorded ttogrewith the date of
assumption of duty, and when he resigns, the dadereason for his
leaving is also recorded.

(xi)  Stock Book

The book helps to keep a careful check on the gugpdl maintenance
of equipment in the school. It is divided into twarts — one section for
consumable items and the other for non-consumatlelmsi The
consumable stock covers the supply of articles sash chalk,
blackboard, ruler, biros, dusters, chemicals etiéclwlare constantly
being used and have to be replaced when exhausted;non-
consumables are those things like furniture andaldar items of
equipment such as physical education equipmentkebsic bowls or
basins, water stands, rediffusion box, tools, latwy equipment,
television sets, and so on.
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The headmaster or principal makes use of this badoén he wants to
make a requisition for materials for the followiggar. It is essential
that all equipment, books and other materials bbémhthe school are
entered in the stock record book with such detslglate of purchase,
guantity, type of article, date of issue and return

(xii)  Official Correspondence Files

Keeping official correspondence files is the resoility of the
headmaster or principal. He is directly in chaofi¢he several files for
all official correspondence concerned with the stho

Such files contain official correspondence suchGameral Circulars
from the Ministry of Education and letters and alezs from the School
Management Board.

(xiii) Confidential Files

Confidential files are the files containing offic@orrespondence meant
to be kept secret and known only to the headmastgrthe educational
authorities.  Such correspondence may include dnreports on
teachers and evaluation of their performances, twlace useful in
determining promotion, awards, transfer and steitigline.

Confidential reports must be handled with greaecafrhere should be
no prejudice or sentiments when writing reports teachers.

Headmasters must refrain from talking about thesétars to anyone,
not even their most trusted friends, since anydgalieopardize both the
security and the intent of such reports.

(xiv) Stock Cash-book

The cash book is necessary for every school. dtlshbe kept by the
headmaster who handles a lot of money in the cooffsbe year and
needs to record how the money comes in and how #&pent with
receipts of articles bought preserved.

A cashbook will save the headmaster from diffi@dtithat may arise

through carelessness or otherwise. It will alsceca clear picture of
how the school is financed year-by-year.
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Table 12 School Cashbook

Income Receipts Date Expenditure  Balance

N5.20 | From Ministry, 2/2/76 AlL.20 4.00
of Education

Source: Sunmola, R.O. Ibid.
(xv) Inventory Book

This records the permanent and expendable equipthahthave been
issued to any staff or student from the storesrandrded in the ledger.
The recipient of such goods usually signs forfadl tems.

(xvi) Cumulative Report Card

This is a continuous record or combination of rdsowhich contains
comprehensive information about each pupil and Wwhicovides a
summary of the pupils’ career in the school. Theglative record is
confidential and should be kept in the filing cadim the office of the
head-teacher and/or the school counsellor. THewoilg information

are required: date of admission, grades, familjk@paoind and social
activities. If a child goes on transfer to a neshaol, his cumulative
record can be sent to the new school, and thishellp the new school
to be abreast with up-to-date information aboutcitiéd.

(xvii) Query Book

The query book is a record of queries sent to iegcind non-teaching
staff. A school head can send queries to any meoflstaff who:

goes late to classes

does not attend morning assemblies regularly

refuses to give assignments to students regularly

refuses to carry out a duty assigned by the scuatblority

makes it habitual to leave his place of work befibre close of
the working day

Is rude to his superior officers (acts of insuboatiion)

does not keep necessary and important school reeagzbcted of
them

h. deviates from the teaching professional code oficgthfor
example, inciting students and/or fellow staff agaithe college
or government etc.

PO TQ

«Q
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Copies of staff replies to such queries must berdsd in such query
file. Every record of a query must have the follogvdetails:

date

name and rank of staff being queried

nature of query

response to query by the concerned staff
head-teacher’s reaction to erring staff’'s response
further action taken by head-teacher

response from higher authority

final action taken on erring staff

name and signature of school heads.

TSQ@Tmoo0Tw

(xviii) National Policy on Education Booklet

The national policy on education booklet is a pryasi document
expected to be kept in a recognized school. Itatne some vital
information on the structure and policies of Nigeriformal and non-
formal education system. In general, the natigrudicy on education
booklet contains information on:

philosophy of Nigerian Education

pre-primary education

primary education

secondary education

higher education including professional education
educational services

administration and planning of education and fimagc of
education.

@roaoop

The Federal Republic of Nigeria prepared the natiopolicy on
education booklet. As much as feasible, this damtnshould be made
available to teachers in the school.

(xix) National Curricula on Different Subjects

The national curriculum for primary schools, junsecondary schools
and for senior secondary schools book series heee prepared for use
in schools by the Federal Ministry of Education.heTbooks are

prepared in volumes. A volume may combine twogeehor more

disciplines.
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On each subject, the curriculum stipulated thegsiibhy and objectives
of the subject, contents into each year of the @nynschool programme.
The breakdown of the contents in each year of the@se shows the
following:

topic

performance objectives of the topic to be taught

content to be taught

activities to be discussed or carried out

facilities/equipment to use in teaching the topic

assessment to be carried out after presentingofhe before the
learners

g. remarks/notes on the general presentation of tapit students’
reaction to the presentation.

~Po0oTw

The national curricula are very helpful to the sagbjteachers who are
expected to breakdown subject syllabuses into sehemwork in
termly, weekly, and daily basis.

(xx) Correspondence Files
A school must have updated and well kept correspiocel files on:

Ministry of Education (MOE)

State Universal Basic Education Board (SUBEB)
Local Government Education Authority (LGEA)
Zonal Inspectorate of Education (ZIE)

Parents Teachers Association (PTA)

School Board of Governors (if any)

School finances, Account and Auditing

Old Students’ Association

School Clubs and Societies

School Statistics

School Disciplinary Committee

Security in the School etc.

AT T S@TmeoooTy

The contents of all correspondence files must lgegappropriately for
easy references.

(xxi) School List
A school list is a document that contains the naofedl the:

0] teaching and non-teaching staff and
(i)  students in the School.
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The names, sex, qualifications, local governmemt state of origin,
subjects being taught, rank of and other dutiegyiasd to each staff are
included in the school list.

Similarly, information on students in the schost,liarranged in vertical
columns includes:

0] admission number

(i)  student’s names, sex and religion
(i)  class

(iv)  local government and state of origin
(v)  year of admission into the School.

The school list is of great importance, if propegyepared, to the
parents in that children who are not fully registem the school can be
quickly spotted out by the parents.

The public and the education authorities can pimpareas of need of
the school in terms of need for classrooms, teachstaff and
educational facilities.

(xxii) School Photo-Album

The history of the school can be written in formpbfotographs. The
school head is expected to have photographs oftevelating to staff,
student, school surroundings and exhibitions taklkming school
festivals such as:

first year pupils’ first day at school
inter-house athletics meeting
competitions in sports and games
literary and debating society activities
cultural displays

meeting of clubs and societies
religious group ceremonies
environmental sanitation processes
speech and prize-giving day ceremony.

TST@mePoooTw
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(xxiit) Staff Responsibility List

The staff responsibility list shows, in clear terntee primary and
secondary assignments given to staff in the schddle teaching staff
responsibility in the school includes that of the:

school head

vice school head (administration, academics andiaipauties)
school guidance counsellor

class supervisor

head of department

form master/mistress

class teacher/subject teacher

daily duty master/mistress

library master/mistress and assistant

games master/mistress and assistant
coordinator of school clubs and societies
health master/mistress and assistant

labour master

staff patron/matron of school club and societies
staff secretary

O 3TARTTIQ@Q OO0

The non-teaching staff responsibility list showse thdifferent
responsibilities assigned to the non-teaching ,ssafth as:

personnel assistants

school bursar or finance clerk

library officer, assistant and attendant(s)
store keeper(s)

school driver(s)

typist(s)

messenger(s)

security guard(s)

Se@meo0oTy

The duties of these different staff responsib#itege updated to be spelt
out in the schedule of duties of staff in the s¢hdévery school head is
expected to have the written duties scheduled ¢b staff position and
committee.
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(xxiv) History of the School

A school head is expected to keep a documenteoristf his/her
school. The history of a school contains the d#teestablishment,
proprietors of the school, primary objectives fatabdlishment of the
school, record of the number of first set of pupdidents’ enrolment
showing the number of male and female studentsnthmeber of the
pioneering teaching and non-teaching staff, nante qaralifications of
the pioneering school head.

(xxv) Disciplinary Committee File

Disciplinary action is an important aspect of sdHde. A disciplinary
committee made up of some teaching staff is estaddi to consider
cases of students’ misbehaviour in the school,ekient to which a
student misbehaviour affects the image of the d¢himzision taken on
the possible ways of correcting the erring studamd recommending
how to prevent future reoccurrence of such errieigaviour.

The records of the proceedings or minutes of teeiplinary committee
are expected to be kept neatly and securely iteddr future reference
or recall if the need arises.

(xxvi) Staff Movement Book

During a working day, it may be necessary for & staaching or non-
teaching, to seek the permission of the school {eacher to move out
of the school premises. This must be noted andrded in a book
specially designed for such event.

The staff movement book is a record that showswthereabouts of a
staff who reports in the school for duty, but faog reasons, has to
move out of the school. Any staff may go out o tschool during

school hours with the head-teacher’s permission.

The teacher must record in the staff movement bibek following

information arranged in vertical columns: date, eraoh staff, time of
departure from school, reasons for moving out bbstand destination,
time of arrival (back to school) in the day, sigmat of staff, head-
teacher’'s remarks and signature.

Staff movement book helps the school to have a ledye of the
whereabouts of a staff, recall the staff if urggméeded by inspector or
visitor to the school, know where to look for ocdde such staff in case
of a suspected accident or mishap.
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(xxvii) Transfer Certificate

A transfer certificate is a format obtained by gipleaving one school
to another from his original school, showing thatlsa student is not, in
any way, indebted to the original school. A trangfertificate has the
feature arranged in horizontal columns

Figure 21 TRANSFER CERTIFICATE STATE MINISTRY OF
EDUCATION

ORIGINAL

1. Name of pupil (infull) ...,
2. Name of parent .......ccoooiii i
3. NaLIVE OF Lo

4. Year of birth (approximately) ...........cocooiiiiiiii it e,

5. Number on admission register ..........covovvii i iin s e,
6. Name and address of the school issuing the traosféficate.....
7. Standard last passed and date ................covei v et s
8. Final position iN Class ........c.ccoviviii i
9. Standard at presenttime ...

10. Date of late attendances at above school .................coo v,
11. Number of attendances made at this school this.year..........
12. Number of attendances made at any other schooyéhis.......

13. Any fee owing? If so, state the amount .......cecoeoiveineannns
14. Conduct (if unsatisfactory, give particulars) ...........coeee......

15. Causes of [eaving .......coviiiini it
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16. Give list of former schools attended (with dates) waill be
required for the pupil’s school leaving certificate.................

Dated this ......... day of ........ 20 o
Signature
(Head—-Teacher)
(xxviii) Sports and Games Activities and Facilities-ile

The curriculum of sports and games in primary sth@an important
aspect of school life. A school is expected talgsth and maintain
facilities for sports and games in the school.

Some games and sporting activities common in sshaat football,
handball, table tennis, volleyball, basketball Jetihs etc. Some schools
have indoor games like: ludo, whot, scrabble, snakel ladder,
computer games etc.

A school must have a record of nhames of games jpodirsgy activities,
facilities for games and sport in the school irdklass and inter-house
competition, inter-school competition. Studentsowtepresent the
classes, house and the school in different game$ sporting
competition, awards given to school and individstaident in the field
of games.

Individual student achievement in games and spatsdents that
represent the local government, states or the matiaifferent sporting
activities and games. Competitions and audieneeisbehaviours
during competitions, newspaper cuttings, journalsd magazines on
sports and games especially those relevant to ¢theot games and
sports.

(xxix) Annual Leave Roster

Teaching and non-teaching staff are entitled touahrieaves, the
number of day’s entitlement depends on a staffrgadgale, head-
teachers are advised never to leave the schoolyerdptoid of all

services. The administrative staffs have to uptizé school records.
Head-teachers therefore need to make sure thateatéible or roster is
made for teaching and non-teaching staff going mmual leave. The
annual leave for a staff may be spread throughdmbree end-of-term
holidays. No staff is permitted to go on annualé&auring learning
activities. A file is opened for such staff annledve roster for record
purposes. Teaching and non-teaching staff who aere@m leave during
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each end-of-term holiday is assigned some jobarstihool by the head-
teacher. An annual leave roster contains: the nashdélke staff, their
rank, sex and subjects they teach (if teachind)stafduty in the school
(if non-teaching), periods during which the annleslves are spread,
expected dates of resumption from such annual eave

(xxx) Teachers Annual Evaluation Reports

At the end of every year, an evaluation report istt&n on every
teaching and non-teaching staff to determine thialsility of the staff
for promotion purposes, if the staff is to be akalvto remain in
employment, if he/she is on probation, or if thaffsis to be invited for
disciplinary measures, in case he/she is foundingity his/her school.

A. PERSONAL DATA

The personal data of the teacher section requieesetacher’s following
details, namely: name, registration number, opkEnrfumber assigned
by the commission, age, home place, local goverhraed state of
origin, religion and denomination (where applicaplacademic and
professional qualifications with dates, dates gdaptment and years of
experience, present substantive post, presentysajeade level and
incremental dates.

Also, the following details should be included:
a. courses, seminars, workshops attended

b. subjects being taught, number of periods of tearhind duties
performed during period of report

C. days of absence from school that may be due tonesssk
maternity leave, sick leave or without permission
d. signature and date and the head-teacher’s sigreatdrdate.

B. TEACHER’'S ATTRIBUTES SECTIONS

In this section, there are eight major qualitieslam consideration,
namely:

classroom teaching

teacher’s efficiency and effectiveness
interest and attitude to work

sense of responsibility

human relationship

executive and leadership quality traits
professional alertness and growth, and
personality of teacher.

S@mPaon oy
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(xxxi) State School Calendar

A state school calendar is the time-table of opgm@ind closing periods
for the three terms of the school academic session.

At present, the school calendar year runs frome®epér of one year to
July of the following year. A school calendar izided into three
terms: first, second and third terms. The firstni®f a school session is
usually for 13 weeks; second term is made up oivé8ks and third
term about 14 weeks. The Ministry of Educationdseaut annually a
state school calendar for a school session. Tledar is usually the
form below: £'term September — December — 13 weeks.

End of first term and holiday period, December rudaty 3 weeks

2" term January — April 13 weeks.

End of second term and holiday period, April — ABriveeks

3 term April — July;

End of third term and holiday period July — Septentbweeks.

The calendar may vary depending on state policgotiol holidays and
some other national events.

SELF-ASSESSMENT EXERCISE 2

I Briefly describe the following school records:
(@) Admission and Withdrawal register
(b)  Register of attendance
(c) Log book
(d)  Corporal punishment book
(e)  School time table

3.3 Methods of Storing and Retrieving Records in&hools
There are two methods of storing information — Ma&rand Electronic.
Manual storage system according to Shehu (2007) invokezping
school records in written form in the following foats: (a) Files (b)
Shelves/Cupboards (c) Cabinets/Drawers

Information on students and other school persosueh as teachers and
non-teaching staff, school facilities and prograrengan be written or

graphically presented on paper such as books, tegdedgers etc and
kept in files on shelves or locked cabinets indffee.
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Electronic storage system according to Alabi (2008) involtresuse of
electronic devices in storing school data eithemwnitten or graphic
form. They have very large memories for storingoinfation. Such
devices include: (i) Handsets (ii) Computers (Depkt Laptops,
notebooks, Palmtops etc) (iii) Microfilms.

Handsetscan be programmed to store important informatinrschool
personnel and events, and set to reminder. TheBl@ekberry handsets
are designed to help executives plan.

Computer hard disc has very large memory for storing dataddition,
removable memories such as compact disk (CD) asth tirives can be
used as backups to store relevant data for futsge u

Microfilms important events and school activities can be dewbiinto
tapes/films and stored for future viewing/projentio

Retrieval could also be manual or electronic.

Manually stored data are retrieved from files, cabinets simelves by
going through the papers filed either alphabetycatlnumerically.

Electronically stored data are retrieved by logging into the esyisto
open the document. The data are then viewed/aatessed and saved
back or deleted as required. The information cdédprinted out on
paper. Recorded tapes can be viewed or projected) @wgppropriate
projector. Alabi (2008) pointed out that the usecomputers and other
electronic devices makes school data better stanedprocessed into
information that can be retrieved to assist theostin taking effective
decisions. Graphical representations are also mcrerately and easily
programmed into the computer.

SELF-ASSESSMENT EXERCISE 3

List and explain the methods of storing and retngunformation about
a school.

3.5 Problems Associated with Record Keeping in Schools

(1) Many people are careless with data. Receipts arleer ot
documents are carelessly dumped under tables.

(2) Many people are not computer literate and so atleeduse of
computers.
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(3) Situations where the school personnel are awatbisfmodern
facilities, the schools are not empowered to be ablpurchase
them.

(4) There is not yet massive training of heads of skshand teachers
in the use of computers. A knowledge that is neagssor
storing and retrieving data.

(5) Faulty cataloguing leads to poor storage, this malarieval
difficult.

(6) Poor electricity provision has made the use of asens an
expensive one. This is because in the absence eatrielty,
generators that are more expensive to operate thave used to
power the computers.

SELF-ASSESSMENT EXERCISE 4

What are the problems associated with Record kg@pin
3.6 Suggestion for Improved Record Keeping

(@) Head of schools and teachers should be trainedetramned in
the modern system of data collection, analysis sincage. This
will surely prevent poor cataloguing.

(b) Computers need to be provided for use in the sshadebr
effective use the head teacher and teachers sheutthined in
the use of computers for school record keeping.

(c) There is need for improvement in electricity outpihere is also
need for increase in subvention so that schools afford to
provide the use of generators

4.0 CONCLUSION

Law requires some of the records kept in the sghohblle others are
not, but all the same, they are helpful if kept rappiately. These
records give a lot of information about the schdwht will enable
administrators to take decisions. Record keepingessential in
management of human and material resources It p[BEMO
accountability, appropriate decision making, efleatess and
efficiency.

380



EDA 854 MODULE 3

5.0 SUMMARY

In this unit, we have learnt the classification amehlities of school
records. Justification for keeping school recordsthods of storing and
retrieving, description, of school records was esieely discussed. Of
noteworthy in this unit, are issues on problem®asased with record
keeping and suggestions for improved record keepiisghools

6.0 TUTOR-MARKED ASSIGNMENT

List at least five justifications for keeping schoecords? Describe any
four school records.
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