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This is an introductory unit. It introduces us e taw of equity and how it was developed in the
court of Chancery in England. There is a wealtltefature on equity jurisprudence; its origin,
development and the part it has played in thosatdes having the common law as the founda-
tion of their legal systems. From its origin to fresent period, equity has been kept under strict
and constant surveillance. Its origin and develagnhave been emphasized and its main princi-
ples have been amplified all in a determined attampensure that the principles of equity do not
fall behind society’s immediate needs and aspinati&quity came to mitigate the rigours of the

3.1 Law and equity

3.2 Conscience

3.3 Difference and conflict

3.4 Equity and the common law in the narrow sense
Conclusion

Summary

Tutor-Marked Assignments

References / Further Reading

INTRODUCTION

common law.

2.0

OBJECTIVES

By the end of this unit you should be able to:

(i)
(i)
(iii)

3.0

3.1

Trace the origin of equity;

Explain the notions of conscience; and

Differentiate Equity from the common law.
MAIN CONTENT

Law and equity

Definition



The word ‘equity’ literally means fairness. Equitydefined in theOxford Advanced Learner’s
dictionary 6" editionas “a system of natural justice allowing a fairgoent in a situation where
the existing laws are not satisfactory”. To a layithe question ‘what is equity?’ does not create
any difficulty. It simply means right doing, goodith, honest and ethical dealings in transactions
and relationships. Conception of the term ‘equitythis sense is usually classified as equity in
its most popular sense, which is of no juristilmgigance.

According to Jegede, for obvious reasons, no mpaldegal system, however highly developed
can take cognizance of or regulate all acts that Is@ainconsistent with this broad conception of
equity. Moreover, the demands of the term equitthie sense are not capable of enforcement,
for they do not create or produce any legal obilogatYet the use of the term equity in this sense
is not peculiar to the unlearned in the scienciwf However, the lawyer takes a different and
more cautious view of the term ‘equity’ when itused in a limited but legal sense and clothed
with the cloak of juristic significance.

Juristic Sense of Equity

The juristic sense of the term ‘equity’ may be sulatd into two, one complementary to the
other and both affecting the administration of kwd justice by recognized judicial tribunals.

In the first place, there is the general jurisenise of the term ‘equity’. Here ‘equity’ means the
power to meet the moral standards of justice iariqular case by a tribunal having discretion to
mitigate the rigidity of the application of striniles of law so as to adapt the relief to the cir-
cumstances of the particular case or a liberallamdane interpretation of law in general, so far
as that is possible without actual antagonism eéddlwv itself.

In the second place, there is the technical sehdeederm ‘equity’. Equity in this sense means a
special and peculiar department of the Englishllsgstem which was created, developed and
administered in the Court of Chancery. This mayab&atisfactory definition of English equity
before the Judicature Act of 1875 which provideastfe administration of law and equity by the
same tribunal. According to Maitland, in his bodkqtity (Brunyate Ed.) 1949prior to 1875,
‘Equity is that body of rules which is administeredly by those courts which are known as
Courts of Equity.’

But after 1875, it is no longer satisfactory toidefequity in terms of a court, that is, the Cafrt
Chancery as distinct from the other superior codite Judicature Act of 1875 has amalgamated
all the superior courts into a Supreme Court ofichidre administering both the rules of equity
and the rules of common law. Thus, ‘Equity nowhattbody of rules administered by our Eng-
lish courts of justice which, were it not for thpewation of the Judicature Acts, would be admi-
nistered only by those courts which would be kn@gnCourts of Equity.” The extent to which
the same definition may be applied to the techmiglals of equity received into the Nigerian Le-
gal System will be discussed later.

At the beginning of the nineteenth century, thertatructure in England and Wales was in a
mess. The population was subject to the jurisdictiba dual system of superior courts. On the
one side were the three ‘common law’ courts, vihe-Common Pleas, the Queen’s Bench and
the Exchequer of Pleas. On the other hand was tluet ©f Chancery. The three common law
courts had grown up under the authority of the Bhdgtings during the Middle Ages. They were
known as courts of ‘common’ law because accordingpyal propaganda, that law applied to all
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subjects and the whole realm.

Only an historical explanation can be offered fdrywhere were three such common law courts
with substantially overlapping jurisdictions. Theguld and often did give different answers to
the same questions and there was no reliable methwdning out those differences. But rules
based on judgments given in these common law candseven the judgments themselves were
in some cases being denied or added to in the @mnanthis was not by way of appeal. The
common law judgment was not formally set asideewersed; the Chancery, while leaving it in-
tact, simply issued an order which was inconsistitt that of the common law judges. The
constitutional position was that this second oml@vailed, leaving the common law answer as
an overshadowed solution to the problem.

These Chancery orders had come to be made by agmybody of doctrine and principles in-
vented initially by the Chancellor and later by Bighordinate the Master of the Rolls. These
rules, principles and doctrines of the Court of @&y, bearing this complex relationship with
the doctrines of the common law, were to be knowik@uity. This body of law did not, howev-
er, cover the entire area of business which thenoomlaw courts had taken as their jurisdiction.
It was essentially a ‘private law’ jurisdiction, alang with matters raised by private individuals,
protecting their private interests. There was nolvement with the common law of crime.

The principal focuses of attention were the lawgmiperty and contract. Only incidentally to
these was it to develop a law of private wrongsuigygvas not the only jurisdiction exercised in
the Chancery, but it was the one which was to l¢hgegreatest impression on the development
of the legal system.

The system of justice administered by the earlynCbay was based on common law rules,

though the rules were administered in a more libenad more humane manner with a view to

achieving the end of justice. This is borne outha fact that early petitions were in respect of
indubitable legal wrongs, assaults, batteries, isgpments, disseisins and a variety of outrages
inherent in the feudal society.

These wrongs were cognisable in the common lawtgobut were presented before the Chan-
cery in form of petitions because of the inflexilplesition of the common law courts in respect
of writs; and because of certain ills of the socehich made it difficult for commoners and
people of poor means to obtain justice from the oom law courts.

3.2 Conscience
Jurisdiction

The jurisdiction of the Chancery in granting redied the various petitions was based on rea-
son, conscience and justice in the administratidawe. Chancery had a reputation as a court
administering an individual discretionary justicecontrast to the inflexible monoliths of the
common law. Whether this was perceived by allditits in Chancery (or even common law)
may be doubted.

Much of the jurisprudence of the court has beerceored with working out the detailed ad-
ministrative implications of having taken an earlmoral stance. Many of these decisions,
like much administration, have little referenceindividuated notions of right and wrong.

But the tradition is fundamentally well based ah impossible to read Equity cases of any
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period without being aware of it.

Pre-17" century Chancery jurisdiction was vague and ela#t noted earlier, Chancery ju-
risdiction originated in the prerogative of the Kito dispense extra-ordinary justice on the
grounds of reason and conscience, where the oydpracesses of common law were inade-
quate or defective. The suitor or the petitionembly prayed in his petition to the Chancellor
for the exercise of the ‘King’s Grace’. The earlgabcellor was a church-man, versed in both
the canon and the Roman law. From his training l@axkground, he was well qualified to
deal with appeals to ‘Grace, Charity and Consciefiiceras an elastic jurisdiction, the limit
of which was difficult to define.

The early history of the jurisdiction is obscuréneThistory which leaves traces began at the
end of the Middle Ages in the early"16entury. By that date, it can be said that theroom
law courts had in some areas become inadequatsid®uhe law of tort, they had shown an
insufficient ability to adapt to new claims, ane et forms of writs particularly restricted the
development of new issues and defences.

There was also dissatisfaction with common law iiese Despite having taken the inspired
decision to enforce rights of property in land loyually delivering it up by force, if need be,
to its owner, it enforced other rights, includingjerty in chattels, as well as all contract and
tort claims by a money judgment.

Finally, common law pleading had become both ovedyplex and also a monument to sin-

gle mindedness in its stubborn refusal to allowentan one issue to be tried at a time. Re-
form of these defects by statute was not seen tmlBnswer. Disappointed parties petitioned
the King to get them out of the mess into whichdaexmon law courts had put them, and to
receive the ordinary justice, the fair and commassesolution, the equity, which they were

otherwise denied.

According to Jeffrey Hackney in his booWfiderstanding Equity and Trusts”, p.17-18ese
petitions came to be heard by the King's greatHgten of state, the Chancellor. By the early
16" century, he was giving decisions in his own name lzad established a jurisdiction over
freehold land. It soon became a trademark of Chgnitenking to emphasize ‘good faith’
and to appeal to notions of ‘conscience’. The aaow of unconscionability may be the cen-
tral informing idea. These notions of consciencecwido not figure prominently in the ar-
ticulation of common law rules are familiar in tb@non law. It is possible that the ecclesias-
tical background of early Chancellors accountdlig emphasis.

He explained that, Step by step they set aboutgplggthe loopholes left by the common
law’s shortcomings. Their pleadings were more féxi They gave orders to parties to do
things other than deliver up land or pay sums oha&yoand so laid the foundation of the
modern law of specific performance of contracts ahdhjunctions. They relieved against
accidental hardship and certain kinds of oppredsefeaviour. They allowed the creation and
transfer of a new kind of intangible property, tight to payment of a debt, which developed
into the branch of law known to us by the archame of the assignment difioses in action
(‘things protected only by litigation’). Most dratnzally of all, they invented the ‘use’, later
to be reborn as the modern trust. By this devicey twould order that property held on a
common law title by Y, as his own, should ratherldeninistered by Y only for the benefit of
X, the beneficiary of the use.



This would often be in consequence of a voluntargemtaking by Y, but sometimes it would
not. Of greater significance still is that evethiére were a voluntary undertaking, it need not
have been to X herself, but to a third party, ofienrelative of X, who had conveyed the prop-
erty to Y. Uses were not contract. In this way, &elors supported, supplemented and cor-
rected the common law.

The principles of conscience are, however, vaguk uartertain and unless they are guided
within well-defined limits, they may soon lead t@ygstem of justice based solely upon indi-
vidual and autocratic discretion. The vague aneérssive jurisdiction of the early Chancery
could not for long resist some of the inflexibléitatle of the common law lawyers, some of
whom later presided over the Chancery. Through thB8uence and the improved reports of
equity cases in the middle "I £entury, Chancery division lost its flexibility dradopted the
common law system of precedent.

Henceforth, equitable rules have since becomexasl fand systemized as the common law
rules. Instead of abiding by the dictates of cagrsoe and the society’s notions of justice and
fair play in the exercise of its equity jurisdiatiothe Chancery, from the Chancellorship of
Ellesmere (1595-1617), began to apply the doctirjadicial precedent.

SELF ASSESSMENT EXERCISE 1

What do you understand by the term ‘equity’?

3.3 Difference and conflict

According to Jeffrey Hacknefpp.cit.), pp. 18-19the Chancellor’'s decisions had begun as indi-
vidual decisions solving individual grievances ongly dilemmas posed by conscientious trus-

tees wanting to know what to do. There were ‘suitghe Chancery, not actions, and the Chan-
cellor gave ‘decrees’ not judgments. The contrast the regular court system was enhanced by
the absence of a jury and by the Chancellor's maaif not taking oral evidence. But a combi-

nation of repeated circumstance and a desire &b likee cases alike was ultimately to drive the

Chancellor into developing a system of rules: gowias to become Equity.

The early days of this development were not maiketostility from the common lawyers, but
in the 16" century it began to brew. Cardinal Wolsey, onélehry VIII's powerful Chancellors,
had in the 1520’s caused much resentment by hi®ading and aggressive behaviour. The so-
called ‘common’ injunctions denying litigants evére right of access to common law courts
were also a cause of much friction. Matters came bead in the early {7century when Coke,
then Chief Justice of the King's Bench, challengled right of the Chancellor, Ellesmere, to
override common law results. Coke’s appeal to thmegkn 1616 failed. From that date it has not
been questioned that when the rules of Equity amdneon law conflict, it is the rules of Equity
which shall prevail. This will be considered in@étn Unit 3 of this Module.

3.4 Equity and the common law in the narrow sense

There are two usages of ‘common law’: the widergesaneaning the whole of the royal law,
includes Equity; the narrower usage, focusing andbntrast, excludes it. If there was resent-
ment about the divergence after 1616, it did nofase. Relations between the two systems
were on the surface amicable, much aided by thlmgtic formulations of equitable rules
which hid the substance of what was going on: ‘weeret overturning the common law rules;
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all we are saying is that while Y may own at comne, X owns in Equity’, so disguising the
fact that X may be happy — Y may not.

Equally effectively, decisions were often attritdite the demands of Equity as if it were some
creature with a will of its own, some personifiedwue, some Marianne, pulling the strings of
the judicial marionettes.

Marianne is an image of a woman personifying tren€h republic, e.g. on French coins, usu-
ally depicted in a light flowing robe and wearingetPhrygian cap of liberty. (Marionette is a
puppet operated by means of strings attached haitds, legs, head, and body).

4.0 CONCLUSION

The early history of the jurisdiction of equityabscure. The history which leaves traces began
at the end of the Middle Ages in the early"Ientury. By that date, it can be said that the
common law courts had in some areas become inatkedDatside the law of tort, they had
shown an insufficient ability to adapt to new clajmrand the set forms of writs particularly re-
stricted the development of new issues and defelmpsty, therefore, came to relieve the rig-
ours of the common law.

5.0 SUMMARY
This unit has introduced you briefly to the lawegjuity. You should now be able to: trace the
Ic;lr\ilain of equity; explain the notions of conscienard differentiate Equity from the common
6.0 TUTOR-MARKED ASSIGNMENT

How is the conflict between common law and eqregolved?
7.0 REFERENCES/FURTHER READING
Oxford Advanced Learner’s Dictionar§” edition

Hackney Jeffrey, (198)nderstanding Equity and Trustsondon: Fontana press

Jegede M. I. (2007repPrinciples of Equitylbadan: Unique Design/Prints
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1.0 INTRODUCTION

In the previous unit, we traced the origin of eguéxplained the notions of conscience and dif-
ferentiated equity from common law in the narrowsse In this unit, we will consider how the
doctrines of equity were introduced into Nigeria.

The modern technical rules and doctrines of equitych originated from the early English
Chancery were formally received into the Nigeriagdl system through various statutory enact-
ments. These technical rules and doctrines of yqué the outcome of many ancient and modern
English judicial decisions, established and ascebde in the same manner as the common law
rules. It seems to follow that any technical rul@guity in force in Nigeria must have its founda-
tion or its ‘ancestry’ in an English case law. Tisishe focus of this unit.

2.0 OBJECTIVES
By the end of this unit you should be able to:

(i) Explain how the doctrines of equity were introduggd Nigeria; and
(i) Explain the repugnancy doctrine.

3.0 MAIN CONTENT

3.1 Ordinances

English law and doctrines of Equity were introdudettd Nigeria by means of local legislation.
The first of such legislations was Ordinance Nof 3863.

Ordinance No. 3 of 1863

This enactment broadly introduced English law itite territory of Lagos without any further
analysis. In the absence of any information or mé@s to the interpretation of the laws so in-
troduced, it is reasonable to assume that thedated laws had been those administered in the
practice of the English courts. As such, any refeeeto the laws of England will, by necessary
implication be interpreted to include not only tisdes of common law but also the rules of eg-
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uity as developed respectively in the English comrfaw courts and the English Chancery
Courts.

Section 1 of this Ordinance No. 3 of 1863 introdlie# laws and statutes, which were in force
in England on the®*iday of January, 1863, and made them part of the &f the Colony of
Lagos. The only limitation was that such laws atalutes must not be inconsistent with any
Ordinance in force in the Colony; and that they hingsapplied in the administration of justice
so far as local circumstances would permit.

Ordinance No. 4 of 1876

Section 14 of this Ordinance introduced more cjgdHe English common law, the doctrines
of equity and statutes of general application whige in force in England on the2day of
July, 1874, to be in force within the jurisdictiohthe courts in the Colony of Lagos. Because
of the inclusion of the phrase, ‘doctrines of eguiin this Ordinance, it is tempting to argue
that this Ordinance is the forerunner of the inticitbn into Nigeria of the doctrines of equity.

Therefore, it can be reasonably asserted thaettienical principles of equity as developed by
successive Chancellors in England were incorporatedthe laws of the Colony of Lagos for

the first time only in 1876. Section 17 of this @@hce made the application of Imperial Laws
subject to local circumstances and to any existinguture Ordinance of the colonial legisla-

ture.

Section 18 of the same Ordinance also enjoinedthish established courts in the Colony to
observe the observance of the native laws and msstd the people of the Colony; such laws
and customs not being ‘repugnant to natural juségeity and good conscience.’ This doctrine
will be considered later on at the end of this.unit

Ordinance No. 17 of 1906

Consequent upon the merger of the Colony of Lagts te Protectorate of Southern Nigeria
on the ¥ of January, 1900, this Ordinance No. 17 of 1906 passed in order to make appli-
cable to the new Protectorate the provisions ofr@rtte No. 4 of 1876. Similar steps had ear-
lier been taken in respect of the Protectorate attidérn Nigeria by means of Proclamations.
See section 4 of the Protectorate Courts Proclamatlo. 4 of 1900.

Ordinance No. 3 of 1908

This Ordinance repealed all existing enactmentsrarehacted their provisions with minor al-
terations. The Ordinance remained in force untivés finally superseded by the Supreme
Court Ordinance, 1914, which became applicabl&¢onthole of Nigeria on the amalgamation
of Northern and Southern Nigeria on thedhy of January, 1914.

The Supreme Court Ordinance 1914

One of the objectives of the amalgamation in 1954 e unification of the legal systems of
the two administrations of Northern and SouthergeXia. This objective was achieved by the
promulgation of the Supreme Court Ordinance whalaced all the laws pre-existing in the
amalgamated units. The Ordinance introduced irdactiuntry, subject to the usual reservation
of their being applied subject to existing localv$aand in so far as local circumstances would
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permit, the rules of the English common law, thetdoes of equity and statutes of general ap-
plication which were in force in England on tiéday of January, 1900.

In this way, the rules of the English common lawe principles of English Equity and Statutes
of general application which were in force in Emglaon the T day of January, 1900 were in-
troduced into the whole of Nigeria.

In 1952, the country adopted a quasi-federal Catgth whereby the country was divided into
three regions — Eastern, Northern and Western Regwith three legislative houses and a cen-
tral Legislature in Lagos. This was followed upl®b4 with the regionalisation of the judiciary
to accord with the new constitutional arrangemaeriteeh came into operation since 1952.

In pursuance of this regionalisation of the judigjaa Federal Supreme Court, replacing the
West African Court of Appeal was set up by the Fald€onstitution of 1954. A High Court
and Magistrates’ Courts were established in eadhethree regions of Eastern, Northern and
Western Regions. The Federal Territory of Lagopdsmed from the Western Region) was
also provided with a High Court and Magistratesu@e and thus treated as though it were a
region.

Provisions were also made in the Supreme Court thet,High Court Laws and the Magis-
trates’ Courts Laws of the regions and Lagos ino@fing the rules of the English common
law and the doctrines of equity among other thimgys, the respective laws to be administered
not only in the Federal Supreme Court, but alstharegional High Courts and the Magis-
trates’ Court. (In the Northern States, howeveremwthe Magistrates sit in their civil jurisdic-
tion they are designated as ‘District Judges’. Sssions 3-7 of the District Courts’ Law (N.R.
No. 15 of 1960). Note that the word ‘Law’ is thesdgation for a regional legislation, while
the word ‘Ordinance’ was still retained for a fealdegislation. Since independence, however,
all Ordinances enacted by the federal legislatemime known as ‘Acts’.

Also, when the Mid-Western Region was carved ouhefformer Western Region and consti-
tuted into a separate region in 1963 by the Fed@amdiament, Section 2 of the Mid-Western
Region (Transitional Provisions) Act, 1963, exphgssade all existing law which were in
force in the Western Region immediately beforedteation of the new region to be the law in
force in the new region until changed by the newlwiistern authority. The effect of this is the
direct absorption of the provisions of section 13he High Court Law, 1955 (W.R) and those
of section 13(1) of the Magistrates’ Courts Lawb3qW. R.) into the law (that is to say the
rules of common law, the doctrines of equity arelstatutes of general application which were
in force in England on the’'day of January, 1900) to be administered in thve Méd-Western
Region High Court and the Magistrates’ Courts.

Nigeria divided into 12 states

With effect from the 2% of May, 1967, the country was divided into twekeparate autono-

mous States by the States (Creation and TranditRno&isions) Decree No. 14. Three of these
new States, the East-Central, the South-Easterriren®ivers States, were carved out of the
former Eastern Nigeria. While six others, the Neéfflestern, the North-Central, Kano, the
North-Eastern, the Benue-Plateau and Kwara Stagze warved out of the former Northern
Nigeria. The former three administrative divisionisBadagry, Epe and Ikeja in the former
Western Nigeria were also carved out of the forivesstern Nigeria and merged with the Fed-
eral Territory of Lagos to form the new Lagos Stdtee other two were the Western and the
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Mid-Western States.

Section 15 of the Decree No. 14 provides that éalkting law in the region out of which a
state under this Decree is created shall haveteBabject to the modifications necessary to
bring it into conformity with the provisions of thsection”. Section 2(1) of the same Decree as
amended by Section 2 of the Constitution (Miscatars Provisions) Decree, 1967, also pro-
vides as follows:

“(1) Without prejudice to the provisions of this @ee relating to the existing law, every local
authority, court and other public body which imnadly before the commencement of the
Decree exercised its functions within a state agiheconstituted shall continue to exercise
those functions in the State.”

The combined effect of these provisions in relatmthe law to be administered within the ju-
risdiction of the courts in the new states is twtdf (i) In relation to the law to be administered
within the jurisdiction of the High Courts and thkagistrates’ Courts in the Western and Mid-
western States, it is the law as contained in tigh iCourt Laws and the Magistrates’ Courts
Law respectively in those two States prior to theation of new States. (ii) In relation to the
laws to be administered within the jurisdictiontleé High Court and the Magistrates’ Courts in
each of the three Eastern and each of the six BlortBtates, it is the law respectively being
administered within the jurisdiction of the High @ts and the Magistrates’ Courts in the for-
mer Eastern and former Northern Nigeria.

The position of the High Court and the Magistra&surts in Lagos State is somewhat pecu-
liar. In the case of the nine new states createah ihe former Eastern and Northern Nigeria,
each of the new states was an off-shoot of aniegisegion and carries with it to the new

state, the laws being administered within the gicison of the High Court and the Magistrates’

Courts in its former region of origin, to the Hi@ourt and the Magistrates’ Courts of the new
State.

But in the case of Lagos State, Lagos was alreddyeral territory being administered by the
Federal Government and already had its own HighriCand Magistrates’ Courts before the
creation of states. The direct effect of this iattthe judicial divisions of the High Court and
the Magistrates’ Courts functioning in the threenadstrative divisions of Badagry, Epe and
Ikeja, which were carved out of the former Westdigeria and merged with the federal terri-
tory of Lagos to form Lagos State, carried the kming administered within the jurisdiction of
their courts to their new Lagos State. The Highr€otiLagos Act and the Magistrates’ Courts
Act now applied throughout the State. See sectiohtBe Lagos State (Applicable Laws) Edict
1968 (No. 2 of 1968).

The country was further divided into 19 states iy States (Creation and Transitional Provi-
sions) Decree, 1976 and later into 21, 30 and newtates. Thus, we now have in Nigeria as
against the former five jurisdictions which exeeclgudicial functions, 37 (including Abuja)
separate jurisdictions performing the same funstion

SELF ASSESSMENT EXERCISE 1

How were the doctrines of Equity introduced intgé&lia?

13



3.2 Local Legislation in Nigeria dealing with Conficts between customary law and
equity

Despite the introduction of the English law intogBiiia, the native laws and customs of the
people were not abolished. Rather, the Ordinantesducing such English law into Nigeria
expressly made provisions to the effect that thig#esh established courts in Nigeria should
observe and enforce the observance of the peapéige laws and customs as contained in the
provisions of section 18 of Ordinance No. 4 of 1836bsequent local legislations since then
have continued to retain those provisions.

Now, every High Court in the country is enjoinedotaserve and enforce the observance of the
native laws and customs of the people in the afats gurisdiction. There are, however, two
pre-requisites to be fulfilled before the court cdrserve and enforce the observance of any na-
tive law and custom.

1. The native law and custom must not be repugtanatural justice, equity and good con-
science.

2. Such native law and custom must not be incorblgagither directly or by implication with
any law for the time being in force. For a detait#ddy of the second pre-requisite, see Park
AEW: The Sources of Nigerian Laf#963) pp. 77-80.

The first pre-requisite is our focus here and willv be examined in detail.
3.2.1 Repugnancy doctrine and customary law
Origin

The origin of the doctrine appears obscure. Itheen suggested that the origin of the doctrine
has little connection with English Law. Nor woutdoe correct to say that it is of Roman ori-
gin. It has been further suggested that it did oraginate from either Aristotle or Cicero.
Rather, its origin has been traced to the Romansuaal law, which had been prevalent in
most of the medieval European States. See Dethestice, Equity and Good Conscience
(Changing Law in Developing Countries), edited bilJD. Anderson, p. 114

However, the idea of the repugnancy doctrine wasmknto the early common law judges, al-

though they were primarily concerned with adjudimgtin accordance with the common law

and statutes. In many cases, they did not modiflysaipplement common law and statutes by
the exercise of judicial discretion or judicial @guequity in the sense of what is fair and just

in the circumstances).

The early Chancery Court introduced equity and ezl the technical rules of equity. How-
ever, the exercise of the early Chancery Juriszhotrtas premised on equity, natural justice and
good conscience. Consequently, the British intreduthe doctrine to their dependent territo-
ries and particularly those territories where timglish common law, doctrines of equity had to
be administered side by side with local laws anst@us. In this way, the ‘repugnancy doc-
trine’ became part of our system through variogesl@nactments.

The doctrine is of much importance in the ascemaint and application of our customary law.
Our courts are under a duty to enforce customavyskafar as it is not repugnant to natural jus-
tice, equity and good conscience. In some casestiscare empowered to apply rules of natural
justice, equity and good conscience where the comlanw, statutes, doctrines of equity and
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local laws are inapplicable. See for example, eac®4(4) High Court Law, No. 8 of 1955 (N.
R.)

It has been argued that the phrase ‘natural jystigeity and good conscience’ is capable of
being interpreted in two ways. (See Danidlee Common Law in West Africa, p.26%ark,
A.E.W., (1963)The Sources of Nigerian Law, p. @%e first possible approach is to view the
phrase in totality as having only one meaning. $heond possible approach is to split the
phrase into three and consider each part separéBde Speed Ag. C.J. rewisv. Bankole
(1908) 1 N.L.R. 8).However, attempt to examine the impossibility iitipin the second ap-
proach seems to be a fruitless academic exercise.

From all indications, it is clear that the phraae only mean one thing, in that there is only one

common idea, which is expressed in three diffeptmases. The three phrases had sometimes
been used separately but they all originated framoramon idea and they have all been used to
achieve the same result — social justice in theidtration of law.

The practical application of the doctrine in oustgyn has not evinced any generally agreed
test. It is therefore futile to examine judicialctgons in which the operation of the doctrine
has been considered. One of the most authoritativeouncements on the application of the
doctrine does not seem to have offered any satisfasolution. Se&shugbayi Eleko v. Gov-
ernment of Nigeria (1931) A. C. 662 at 6”3oes not go beyond stating that ‘the court c&nn
itself transform a barbarous custom into a mildee.olf it still stands in its barbarous charac-
ter, it must be rejected as repugnant to ‘natwistige, equity and good conscience.’

However, the test for the application of the do@rcannot mean a reference to foreign law; for
‘it is the assent of the native community that givecustom its validity, and therefore, barba-
rous or mild, it must be shown to be recognisedhgynative community whose conduct it is

supposed to regulate.” SEshugbayi Eleko v. Government of Nigeria (supra).

Perhaps an agreeable test in the application ofldb&ine may be found if the purpose, which
the doctrine is meant to serve, is considered.ifitineduction of the doctrine into our system is
to remind the judges of their obvious duty, whishta accept such customary law as will pro-
mote, without being inconsistent with the econompiglitical and social developments of the
community within which the customary law is to cgier.

These factors must necessarily be the conditiooceplent to the ascertainment and application
of any alleged rules of customary law. This bringsto a consideration of Park’s view that:

‘there is no provision in the enactments which atifes the courts to look beyond the rule to
the results of its application in specific situaso (Seél'he sources of Nigerian layp. 73.)

This is suggestive of a mechanistic approach tcadoertainment and application of our cus-
tomary law, particularly where as in many caseis, aimost impossible to determine whether a
rule of customary law is repugnant to natural pestiequity and good conscience without as-
sessing the result of its operation within the camity.

The basic idea behind the introduction of the ‘gancy doctrine’ into our system is that the
court, in the process of ascertaining and applgima@lleged rule of customary law, should rec-
ognise and apply equity in its broad sense. Thaivéng humane and liberal interpretation to
any alleged rule of customary law. It is through tkcognition and application of such broad
principles of equity that English judges have bable to develop the common law to meet the
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various needs of successive generations of Engésbple.

Thus, iInEmmens v. Pottle (1885) 16 Q.B.D. 354 at pp. 358,L®rd Esher said: ‘In my opin-
ilon, any proposition the result of which would leeshow that the common law of England is
wholly unreasonable and unjust, cannot be par@®fcommon law of England.’ This proposi-
tion was cited with approval in the celebrated sieci in Donoghue v. Stevenson (1931) A.C.
562 at pp.608, 60A decision that revolutionised the English law efjigence.

Thus, an alleged rule of common law cannot be @iaithe common law if the result of its ap-
plication is wholly unreasonable and unjust. Theref it seems to follow that the result of the
application of an alleged rule of customary law lgdiirst have to be examined; and if such an
examination of the result reveals unreasonables@dsnjustice, then the alleged rule is no part
of the common law.

4.0 CONCLUSION

In conclusion, section 32 subsections (1) to (3thef Interpretation Act (cap. 123 Laws of the
Federation of Nigeria, 2004) provides that:
(1) Subject to the provisions of thistgen and except in so far as other provision is
made by any Federal Law, the common law of Engkamdl the doctrines of equity, to-
gether with the statutes of general applicatiorn #ere in force in England on thé'1
day of January, 1900, shall, in so far as theyteeia any matter within the legislative
competence of the Federal legislature, be in forééigeria.
(2) Such Imperial laws shall be in fosmefar only as the limits of the local jurisdicatio
and local circumstances shall permit and subjeantoFederal law.
(3) For the purpose of facilitating the applicatminthe said Imperial laws they shall be
read with such formal verbal alterations not affexthe substance as to names, locali-
ties, courts, officers, persons, moneys, penad#iies otherwise as may be necessary to
render the same applicable to the circumstances.

Subject to local circumstances and to any locdutsgathe entire English Common Law and
Equity forms part of Nigerian Law. There is, howewe controversy as to whether the limita-
tion to pre 1900 laws refers only to statutes afegal application or whether it applies also to
the rules of Common Law and Equity. Clearly, orilg pre 1900 English statutes are in force
in Nigeria.

5.0 SUMMARY
In this unit, we have discussed how the doctrine®quity were introduced into Nigeria
through various ordinances and the controversy rgéee by the repugnancy doctrine in rela-

tion to customary law. In unit 3, we shall trea¢ tlelationship between equity and common
law.

6.0 TUTOR-MARKED ASSIGNMENT
Explain what you understand by the repugnancy awctnd its effects on customary law.
7.0 REFERENCES/FURTHER READING

Hackney J., (198AYnderstanding Equity and Trustsondon: Fontana press
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1.0 INTRODUCTION

In the previous unit, we considered how the doesiof equity were formally received into the
Nigerian legal system through various statutorycémants.

The early Chancellors would have flatly denied artgntion on their part to set up a separate
court in opposition to the courts of law. As we éaeen, the rise of the Chancery as a separate
court administering different rules was purely deaital. Had the common law courts been able
to adapt common law rules to meet the social needsexpectation of the people, the Chancel-
lors would have been confined to their traditioadministrative duties and would not have al-
tered the original course of English legal histdtpwever, by default on the part of the common
law courts and a variety of other factor, the Cledloc and his original administrative functions
emerged as a separate court with a separate pirtsdadministering different rules. In this unit,
we will look at the relation between equity and coom law.

2.0 OBJECTIVES

By the end of this unit, you should be able to:
0] outline the opposition to the Chancery Juctsoh;
(i) explain the Judicature Acts; and

(i)  explain the conflicts between law and equity.

3.0 MAIN CONTENT

3.1 Opposition to the Chancery Jurisdiction

14" Century
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Towards the end of the fourteenth century, thetamiu€Chancery became separate and distinct
from the King and his Council. Opposition to Chamyte‘extra-ordinary’ jurisdictions (be-
cause it was neither supported by statutes nandgammon law of the land) came from both
the Parliament and the common law courts. At tina t parliament had gained its independ-
ence from the King and his Council to become ataaking institution. Jealous of its newly
acquired law-making power, Parliament naturallyerded the extra-ordinary jurisdiction exer-
cised by the Chancery in the sense that such jatisd was neither supported by statutes nor
by the common law of the land.

On the other hand, common law courts became hdstilee Chancery jurisdiction on the pre-
text that the jurisdiction being exercised by tHefcery was unknown to the common law of
the land. However, it is clear that the hostilitgrh the common law courts sprang from the
fact that their jurisdiction was being progressyvetoded by the Chancery whose jurisdiction
was more progressive and more realistic.

For example, it was at this period that the Chandewrised a useful means for the enforcement
of trusts, the popularity of which over-shadowed thamour for the abolition of Chancery ju-
risdiction.

It may be remarked here that common law courtsndidtake cognisance of the trusts on the
pretext that it might be used for fraudulent pugsoand for the evasion of the law of the land.
On the contrary, Chancery’s recognition and enfoea of the trust was in accord with hu-

man progress and aspirations at a time the Engésiple were determined to move away from
the feudal age and its unpleasant incidents.

Coke and Ellesmere — 18 Century

In the latter part of the sixteenth century, thalriy between the common law courts and the
Chancery had reached a second and was nearingsivdestage. The existence of the Chan-
cery as a separate court administering rules oityead become &ait accompli Opposition
from the common law courts became more intensiiadicularly because of the Chancery’s
power to issue common injunction to restrain thiEoeement of judgments obtained from the
common law courts.

The decisive stage came when Coke became the @ilsgte of the King’s Bench. He loathed

Chancery jurisdiction and the jurisdiction of otlpeerogative courts that stood in opposition to
the jurisdiction of the common law courts. He cladfor the common law courts the power to
issue a writ of prohibition against Chancery juigsidn for any interference with the judgments

or decisions of the common law courts. On the ewgirthe Chancery firmly maintained that it

had long been within its jurisdiction to set asaenmon law judgments and to grant a more
equitable relief where such judgments were devbibascience or appeared oppressive.

The effect of these conflicting positions of theotaourts of rival jurisdictions operating within
one legal system is not difficult to foresee in #wministration of justice. The imminent anar-
chy that would have resulted if the situation weot arrested became real in tBarl of Ox-
ford’s casg(1615) 1 Rep. Ch. 1.

The Chancellor, Lord Ellesmere, claimed the powesdt aside common law judgments on the
ground of equity and good conscience. Chief jusGoie of the common law courts insisted
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that the Chancery had no right, either by statutbyoany other law of the land, to set aside
common law judgments and that he would issue wrfirohibition against Chancery’s inter-
ference with common law judgments. The matter intrmyversy came before James |, who af-
ter consulting with many other learned lawyersha period, (including Bacon, who later be-
came Lord Chancellor), decided in favour of Chapgerisdiction.

Henceforth, the legal supremacy of equitable raadministered by the Chancery court over
common law rules became a significant feature effhglish legal system.

The common law lawyers did not take kindly to thgdl supremacy of the court of Chancery
over the courts of common law and did not hesii@ataitiate or support any move for the abo-
lition of the Chancery court. Twice in the™@entury, the period of the commonwealth and the
period immediately after the revolution of 1688¢ ttommon law lawyers made abortive at-
tempts to curtail Chancery jurisdiction and to vevihe conflict hitherto resolved in favour of
the Chancery by James I.

SELF ASSESSMENT EXERCISE 1

Why was there so much opposition to the jurisdictod the court of Chancery by the courts of
common law?

Effect of the King’s Decision

The king’s decision in favour of the Chancery hada-fold effect on the nature and character
of Chancery jurisdiction. In the first place, theigdiction of the court became more extensive.
Many litigants were attracted by the flexible apeeady judicial policy of the Court of Chan-
cery. In course of time, the court was so much ipaedsed that it could not adequately cope
with its business. The court was poorly staffed podrly organised; its procedure had become
complex and inefficient. The result was unnecesdalgy in the administration of justice.

In the second place, the officials of the courtdme corrupt and incompetent. The power of
the court to issue injunctions became a sourcaiqtities. Litigants, with the active assistance
of the court made use of the power as delay taahdsto pervert the course of justice. Various
but unsuccessful attempts to reform the Chancergdigtion and its procedure were made be-
fore the later piecemeal reform of theé"@ntury. The position of the Chancery court asd it
jurisdiction in the English legal system before 18" century reform was neatly described by
Sir Carleton Allen in his bookaw in the Making, % Ed. (1964) p.42@hus:
‘While ...equity (in the technical sense) has madeartant contribution to our law,
there is another and a darker side of the piciline. history of the Court of Chancery is
one of the least credible in our legal recordsstixg nominally for the promotion of
liberal justice, it was for long corrupt, obstrivetiand reactionary, prolonging litigation
for the most unworthy motives and obstinately tasjsall efforts at reform.’

See further Potter'slistorical Introduction to English Law {4Ed.) pp. 160-165.
19" Century Reforms

In the early part of the f9century, two important factors called for reformdasimplification
of legal procedure.
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() The decadent and the unsatisfactory procedure ayahisation of the Court of Chan-
cery; and

(i) The area of jurisdiction within which each of thgsrior courts, namely; court of com-
mon law and the court of Chancery was to operates mot clearly defined. See
marquis of Waterford v. Kniglt 844) 11 C. 1. F. 653; 8 E.R. 1250.

If a litigant required redress both in equity ah@@mmon law, distinct actions in each jurisdic-
tion were necessary. Again, there were cases lymghe frontier of both jurisdictions. If an

action was brought in one jurisdiction, it might feeight up to the House of Lords, only for
parties to discover that the action should haven lieught in the other jurisdiction. Thus, liti-

gation became expensive and there was unnecessayyid the administration of justice. Cer-
tainly, such a situation is not a credit to anyalegystem.

Procedural Reforms

Before the statutory reforms of the second halthef 19" century, common law courts at-
tempted some minor reforms of the conflicting syst& procedure with a view to mitigating
the attendant hardships. They would apply rulesqofity to cases before them whenever those
rules were in conflict or different from common lawles. This was to prevent separate pro-
ceedings, one in equity and the other at commonflmm being brought in respect of the same
cause of action and thereby save litigants time uantecessary expense. The bold attempt to
combine the administration of both rules into ogstesm of procedure was a step in the right
direction. However, not much was achieved by tm#ication policy of the common law
courts since the attitude of the Chancery to mattefore common law courts might not be
easily predictable.

The Common Law Procedure Acts of 1852, 1854 and BH86powered common law courts to
exercise certain jurisdictions originally peculemd exclusive to the Chancery. For example,
common law courts were empowered to compel disgogEdocuments and interrogatories in
certain cases. They had a limited power to grapingtion and some other equitable reliefs
when such reliefs might have been granted by th&tGd Chancery. On the other hand, the
Chancery Amendment Act of 1852 empowered the Cofrt€hancery to exercise certain
common law powers. Thus in an equity suit, anyvah common law matters could be de-
cided by the Chancery Courts. Before the Act, sueltters would have been sent to the com-
mon law courts. In addition, the Court of Chancegs enabled to take evidence orally in the
open court. Originally, evidence in the Chancerg W bill. Lord Cairn’s Act, 1858, also em-
powered the court of Chancery in cases of conti@ctsrts to award damages in addition to or
in lieu of injunction, specific performance or amyevant equitable remedy.

The foregoing series of Acts did not go far enotglameliorate all the evils inherent in the
dual system of administration of justice. This veésarly pointed out in the first report of the
Royal Commission that was appointed in 1867 to irequnto the system of administration of
justice and to suggest necessary reforms. Accordirige report, the alterations made by this
series of acts,

have no doubt introduced considerable improvemerdsthe procedure both of

the common law and equity courts; but after a chuednsideration of the subject,

and judging now with the advantage of many yeaxgpeeence of the practical

working of the system actually in force, we ardlod opinion that ‘the transfer or

blending off jurisdiction” attempted to be carriedt by recent Acts of Parliament,

even if it had been adopted to the full extent nee@nded by the Commissioners,
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is not a sufficient or adequate remedy for thesegdmplained of, and would at
best have mitigated but not removed the most prentiof those evils.

In the light of the above, the Royal Commissionoramended a complete fusion of the ad-
ministration of justice. This was to be done byoasolidation of ‘all the superior courts of law
and equity, together with the Courts of Probate/oiie and Admiralty, into one court, to be
called ‘Her Majesty’s Supreme Court,” in which Cosinall be vested all the jurisdiction which
Is now exercisable by each and all the courts ssaaated.’

3.2 Judicature Acts 1873-1875

The recommendations of the Royal Commission webstantially enacted as the Judicature
Acts 1873-1875. The Acts abolished all the exisingerior courts and in their place, created a
Supreme Court of Judicature consisting of the Highurt of Justice and the Court of Appeal.
The High Court of Justice consists of three divisie

() The King’s Bench Division

(i) The Chancery division; and

(i)  The Probate, Divorce and Admiralty Division.

The following causes and matters, hitherto witlia e&xclusive jurisdiction of the Chancery,
were assigned by section 34 of the Judicature X813, to the Chancery division because of
the long and expert experience of the Chancergaiing with these matters. These are:

0] The administration of the estates of decepsesbns

(i)  The dissolution of partnerships or the talohgartnership or other accounts

(i)  The redemption or foreclosure of mortgages

(iv)  The raising of portions or other charges on land

(v)  The sale and distribution of the proceedsroperty subject to any lien or charge

(vi)  The execution of trusts, charitable or private

(vii)  The rectification or setting aside or cancellatidreeds or other written instruments

(viii) The specific performance of contracts between vendad purchasers of real es-

tates, including contracts for leases
(ix)  The partition or sale of real estates
(x)  The wardship of infants and care of infanttages.

In addition to the above specific cases, Parliamsay also from time to time, assign any other
causes and matters to the Chancery divisBae section 63, Conveyancing Act 1881; section
49 Settled Land Act 1882; and section 2 Guardignshilnfants Act, 1886.

The far-reaching effect of the Judicature Acts,3t&875 on the administration of justice is
that, since 1875 there is no longer dualism of tsoekercising separate and conflicting juris-
dictions. Instead, there has been a single systecowts (in three divisions) administering
both law and equity. Each division exercises aikglictions which is vested in the High Court
of Justice, thus every judge of the High Courtustite, sitting in Chancery or King’s Bench,
Is ordained to administer both equity and law corently.

All claims, obligations, defenses whether legaéquitable are cognisable in each of the three
divisions of the High Court of Justice. See secfidnJudicature Acts 1873 and 1875. In addi-
tion, the common injunction by means of which theaicery Court used to exercise its su-
premacy over the court of common law is no longévant and was expressly abolished.
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Section 24(5) of the Judicature Act, 1873 provitest no cause or proceeding at any time
pending in the High Court of Justice or before @wrt of Appeal shall be restrained by prohi-
bition or injunction, but every matter of equity which an injunction against the prosecution
of any cause or proceeding might have been obtdirémte the passing of this Act may be re-
lied on by way of defence thereto. Each of thesiloris of the High Court of Justice is also
empowered to stay, by injunction, proceedings in @atter or cause before it. The most sig-
nificant effect of the Judicature Acts is the cditsdion of all the superior courts and the fu-
sion of the administration of law and equity.

SELF ASSESSMENT EXERCISE 2
What is the effect of the Judicature Acts, 18735L8id the administration of justice?
Equity in the Nigerian Legal System

We have seen in the preceding unit the manner inhathe English common law, doctrines of
equity and statutes of general application whichewe force in England on thé'bf January,
1900 were incorporated into the Nigerian legaleystNote that the dual administration of law
and equity, which largely extent paralysed efficiadministration of justice in England before
the Judicature Acts, was not introduced into thgeNan legal system.

Though Nigeria adopted the English common law &eddioctrines of English Chancery Court,
Nigeria antedated England in reforming the maclyinerenforce them. The Supreme Court
Ordinance No. 11 of "®April, 1863 established the Supreme Court of Hexjddty’s Settle-
ment of Lagos, as a court of jurisdiction to bespted over by a Chief Magistrate or his duly
appointed deputy. It was a court of record empodiéoeexercise the same civil and criminal
jurisdiction and competence as Her Majesty’s CotilQueen’s Bench, the common pleas and
Exchequer in England. By Ordinance No. 9 of Julg4,8he Court of Her Majesty’s Settle-
ment of Lagos was also made a court of equity wikvers corresponding to that of Lord
Chancellor in England.

Section 18 of the Ordinance No. 4 of 1876 also ioiexy in a clearer term that law and equity
were to be administered concurrently so as to asoydmultiplicity of legal proceedings; and
in cases of conflict or variance between the rofesquity and the rules of common law with
reference to the same subject matter, the rulegjoity should prevail. In this way, the Nige-
rian legal system was saved from the unhealthyryiv@etween equity and common law which
characterised the English legal system for cergurie

Notwithstanding Nigeria's later political and cahgional developments, the regional High
Courts (now State High Courts) are obliged to adsten law and equity concurrently. Seaw

of England (Applicable) Law; sec. 3 (cap. 60) 1959Western Nigeria); High Court Law, No.
27 of 1955, sec. 14 of (Eastern Nigeria) now agtlie in all the Eastern States; High Court
Law No. 8 of 1955, sections. 29-31 of (NortherneNa) now applicable to all the Northern
StatesSee als@upreme Court Ordinance sec. 18, (1943) Laws oéiiNig

Under the Nigerian Constitution, the Supreme Chag original jurisdiction in certain matters.

With respect to the exercise of this original jdicsion, the Federal Supreme Court Act, 1960
provides that the Supreme Court shall administerdad equity concurrently and in the same
manner as they are administered by Her MajestyghHiourt of Justice in England. Section
16(b) of the Act is similar in substance to sec@d(5) of the Judicature Act 1873. It provides
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that in every cause or matter pending before & Sbpreme Court shall grant, either absolutely
or on such terms and conditions as the court thumts all such remedies whatsoever as any of
the parties thereto may appear to be entitled tespect of any legal or equitable claim prop-
erly brought forward by them in the cause or materthat, as far as possible, all matters in
controversy between the parties may be completadyfimally determined, and all multiplicity
of legal proceedings concerning any of those nateoided. Section 16(c) of the Act provides
that in all matters in which there was formerlyi®nn any conflict or variance between the
rules of equity and the rules of common law witference to the same matter, the rules of eq-
uity shall prevail.

The above provision extends concurrent power tesaslaw and equity but does not blur the
distinction between the principles of law and thkes of equity. While law and equity are to be
administered concurrently, the distinction betweenity and common law is given firm rec-
ognition, hence the provision for the settlemertsomflict that might have been existing in the
past or that may arise in the future between comlaanand equity. It is in this context and
that of the relevant provisions of the JudicatuntsAlL873-1875 (the Act is a statute of general
application and therefore in force in Nigeria) thia settlement of conflicts between law and
equity will be examined.

4.0 CONCLUSION

Opposition to Chancery’s jurisdictions came fronthbthe Parliament and the common law
courts. The recommendations of the Royal Commisaiere substantially enacted as the Judi-
cature Acts, 1873-1875. The Acts abolished alldkisting superior courts and in their place
created a Supreme Court of Judicature. Though Migetopted the English common law and

the doctrines of English Chancery Court, Nigeritedated England in reforming the machin-
ery to enforce them.

5.0 SUMMARY
In this unit, we have considered the oppositiothi jurisdiction of chancery and the enact-
ment of the Judicature Act. You should now be ableutline the opposition to the Chancery
Jurisdiction; and explain the Judicature Acts.
6.0 TUTOR-MARKED ASSIGNMENT
Outline the opposition to the Chancery Jurisdictio
7.0 REFERENCES/FURTHER READING
Hackney J., (198AYnderstanding Equity and Trustsondon: Fontana press

Jegede M. I. (2007repPrinciples of Equitylbadan: Unique Design/Prints
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1.0 INTRODUCTION

In the previous unit, we considered the relatiore@liity and common law. In this unit, we will
further consider the conflict between equity anelgdbmmon law and the effect of the passage of
the Judicature Acts 1873-1875.

2.0 OBJECTIVES
By the end of this unit you should be able to:

(i) Explain the effect of the Judicature Acts 1873-1&t
(i) Explain how law was fused with equity.

3.0 MAIN CONTENT
3.1 Effect of the Judicature Acts, 1873-1875

Before the Judicature Act of 1873, there had beestain practical cases in which the application
of common law rules and the application of ruleg@diity with reference to the same matter pro-
duced conflicting results. For example, beforeAlkt the attitude of equity with regard to the ef-
fect of stipulations as to the time in contractsildonot be reconciled with that of the common
law. Similarly, equity rules as to the custody adldication of infants were different from relevant
common law rules. In addition, equity and commam kad long maintained a different attitude
to the important question of assignments of chasesction. These and some other particular
types of conflict were resolved by section 25, sabtions 1-10 of the Act. In some cases, rules of
equity were made to prevail over those of the commaw (subsections 2, 7, 10), in others, com-
mon rules (neither those of equity nor common lawje evolved. See subsection 8.

In addition to the settlement of particular cortlicsection 25(11) of the Judicature Act also pro-
vides in a general term, for the settlements offlmis which may arise in the fused administra-
tion of common law and equity. Generally in all teed not here-in-before particularly men-
tioned, in which there is conflict between the sutd equity and the rules of common law with
reference to the same matter, the rules of eqghdif prevail.’ This provision is very much similar
to section 16(c) of the Federal Supreme Court Adt@her similar High Court Laws of the vari-
ous States.
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The scope of the section has come for judicial icklemation in the following cases.
() Liability of an Executor for assets

Before the Judicature Act of 1873, the common lalg was that an executor was liable for the
loss of his testator’s assets when they had cotoehia hands. Whether the loss was accidental or
as a result of wilful default was immaterial. S&msse v. Smitlil806) 7 East. 246. On the con-
trary, equity took a more lenient view; an execwtould not be liable for the loss of the testator’s
assets, without default in him.

These two varying positions of common law and gquwith reference to the same matter came
for consideration idob v. Jo(1877) 6 Ch.D. 562. Referring to the common lawitpms Jessel
M.R. said: “The rule there laid down is, howeves,ldhave already intimated, not the rule now,
even at law, for the Judicature Act, 1873, provibdgsection 25 subsection 11, that where ‘there
Is any conflict or variance between the rules afiggand the rules of common law with reference
to the same matter, the rules of equity shall pféva

The rule at law as well as in equity now is that,executor or administrator is in the position of
gratuitous bailee who cannot be charged with tlss f his testator's assets without wilful de-

fault. Though the Master of the Rolls adopted ariown rule’, this common rule was in fact a

rule of equity which was held to have prevailedray® common law rule because of the Judica-
ture Act of 1873.

(i) Agreement for a lease

The meaning of ‘conflict or variance’ within secti@5(11) of the Judicature Act is also illus-

trated by the decision iWalsh v. Lonsdalél882) 21 Ch.D. 562. By a written agreement, Lons-
dale agreed to grant a seven years’ lease of ancotill to Walsh. The rent was to be payable in
advance if demanded. Walsh entered and took passesghout any lease having been granted.
Walsh, however, for some time, paid the rent irearr Later, Lonsdale, in accordance with the
agreement, demanded a year’s rent in advance. Wefsbked to meet this demand. Lonsdale
thereby distrained. Walsh brought an action clagrdamages for unlawful distress and for an in-
junction and for specific performance.

Walsh’s claim or damages for unlawful distress waghe ground that he was a yearly tenant at
law, having paid his rent with reference to a yaad that ‘to justify a distress there must be a le-
gal tenancy and rent in arrear. There can be no #uiecg as an equitable distress. Distress is a le-
gal remedy, and here the payment of rent is evelena legal tenancy with a rent not payable by
anticipation. The provision in the written agreemes to rent being paid beforehand is not ‘ap-
plicable to the tenancy hereby created,’ sinca¢nhéis at so much per loom run, and it cannot be
told till the end of the year what is that numbglooms run.

In other words, since the rent can be assessedaftelly ascertaining the number of looms used,
the yearly tenancy created by the act of the madannot be with rent payable in areas, non-
payment of which would justify the legal remedydidtress. On the contrary, Lonsdale contended
in his defence that the provision in the writtemegggnent for the payment of rent in advance was
enforceable since the written lease was one of wlguity would decree specific performance,

the effect of which would convert the written leasea formal lease as if the lease had been
granted at law. Delivering the judgement of the i€otiAppeal, Jessel M.R. said:

‘There is an agreement for a lease under whichgssssn has been given. Now since the
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Judicature Act the possession is held under theeaggnt. There are not two estates as
there were formerly, one estate at common law bgar of the payment of the rent from
year to year, and an estate in equity under theeagent. There s only one court and the
equity rules prevail in it. The tenant holds underagreement for a lease. He holds, there-
fore, under the same terms in equity as if a |&askebeen granted, it being a case in which
both parties admit that relief is capable of baingen by specific performance. That being
so, he cannot complain of the exercise by the taddbf the same rights as the landlord
would have had if a lease had been granted. Oathie hand, he is protected in the same
way as if a lease had been granted; he cannotibedtwut by six months’ notice as a ten-
ant from year to year. He has a right to say, leha lease in equity, and you can only re-
enter if | have committed such breach of covenantvauld if a lease had been granted
have entitled you to re-enter according to the seofa proper proviso for re-entry. That
being so, it appears to me that being a leasequityehe cannot complain of the exercise
of the right of distress merely because the acpaathment has not been signed and
sealed.’

In Savage v. Sarrougfi937) 13 N.L.R. 141, the plaintiffs were the owsef land and buildings
situate at 6 Balogun Square, Lagos. The defendamined from the plaintiffs a written agree-
ment, not under seal, of lease of property for figars. The plaintiffs, on receiving a higher offer
for the lease of the property brought this actioisdt aside the agreement, contendimgr alia,

that the agreement for the lease not being unddr s&as void. Adopting the rule iwalsh v.
Lonsdalethat since 1873 where there is conflict or varianeaveen the rules of equity and the
rules of common law with reference to the same enatihe rules of equity should prevail. King-
dom, C.J. at page 145 said: ‘In equity, the leasgeemed to have been effectively granted, and
for practical purposes, the parties are in the gamséion as if the lease were valid at law.’

Similarly, in Chidiak v. Coke(1954) 14 WACA 506, the West African Court of Appebserved
that: ‘since the Judicature Act, 1873, the lessg beliable upon an implied tenancy on the like
terms and conditions as those expressed in the,lddke incompletely executed lease is capable
of operating as an agreement for a lease whichddmilspecifically enforced, and the tenant who
had entered thereunder would be bound in equityh&ygovenant to repair.’

However, as Maitland remarked in his lecture,
‘an agreement for a lease is not equal to a I¢asequitable right is not equivalent to a legal
right; between the contracting parties an agreeffioerat lease may be as good as a lease; just
so between the contracting parties an agreemerthésale of land may serve as well as
completed sale and conveyance. But introduce ting plarty and then you will see the dif-
ference. | take a lease; my lessor then sellsatheé o X; notice or no notice my lease is good
against X. | take a mere agreement for a leasett@gerson who has agreed to grant the
lease then sells and conveys to Y, who has noenofieny merely equitable right. Y is not
bound to grant me a lease.” See Maitland’s Eq@tyifyate Ed.) 1949, pp.156-159.

In Ibeziako v. Chinekwgl972) 2 E.C.S.L.R. 71 at 79, thougfalsh v. Lonsdalésupra) was fol-
lowed, Egbuna J., did not loose sight of the fhat it is an essential condition that the agreement
be found to be an agreement of which a court ofit¢quould decree specific performance. For
example, specific performance of such agreemehtnailbe granted where the plaintiff is guilty
of laches or where he has not come to equity wiarchands.

(i) Joint Undertaking
The supremacy of equitable rules over common ldesrunder section 25(11) of the Judicature
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Act, is also illustrated by the decision lbowe v. Dixon(1885) 16 QBD 455. At common law,
where two or more persons jointly undertook to tmeses of a debt, and one of them became in-
solvent, the remaining solvent sureties were nohdao pay the share of the liability which the
insolvent surety would have had to pay had he lsedrent. On the contrary, the rule in equity is
that the solvent sureties are in addition to tb&in share of the liability, also liable for the sha
of the insolvent co-surety. The conflicting rulesye for consideration ihowe v. Dixon(supra)
and it was held that the equitable rule now prevailaccordance with the Judicature Act.

(iv) Variation of Deed

Another illustration of the effect of section 25J1df the Judicature Act 1873 on the conflict be-
tween law and equity is the decision of Swift,nJBerry v. Berry(1929) 2 KB 316. In that case,
there was a deed of separation in which the husbawenanted to pay a monetary allowance to
his wife. Later there was another agreement iningiitbut not under seal, by which the parties
agreed to vary the terms of the deed regardin@itbevance. The wife brought this action claim-
ing arrears of allowance under the original terthe deed. The court accepted the claim of the
plaintiff that at common law a covenant in a deathinot be varied by a subsequent written
agreement not under seal. See &l&st v. Blakewafl841) 10 LJ (CP)173, 177.

However, the Courts of equity have always allowsel tescission or variation by a simple con-
tract of a contract under seal and such variatiorescission is good defence to an action on the
deed. That being the state of the law and of thitaje practice, section 25(11) of the Judicature
Act, 1875 provides that the rule of equity shoutdvrprevail and the action was dismissed. This
‘variation rule’ was extended in thdigh Trees Cas€1947) KB 130 and irAjayi v. Briscoe
(1964) 3 All ER 556.

SELF ASSESSMENT EXERCISE 1

At common law, can a covenant in a deed be varyeal subsequent written agreement?

3.2 Fusion

The effect of the Judicature Acts on the relatietween law and equity is not free from contro-
versy. With effect to the provision of the Acts tieg with settlement of conflicts between law
and equity, there are two views of the matter.
0] That there is no appreciable conflict between lawl aquity and therefore section
25(11) of the Judicature Act 1873 is redundant.
(i)  That rules of equity do conflict with rules of commlaw and that such cases of con-
flict are to be settled in accordance with sec#6(iL1).

Maitland, the chief exponent of the ‘no conflicew’ argues forcefully that the conflict between
law and equity was only jurisdictional and has meéa&en of any vital functional significance. He
observes that:
“it is important that even at the very outset...wewdd form some notion of the relation
which existed between law and equity in the yeat51&nd the first thing that we have to
observe is that this relation was not one of conhflEquity had come not to destroy the
law, but to fulfil it. Every jot and every title dhe law was to be obeyed, but when all this
had been done something might yet be needful, $ongethat equity would require.”

Seelectures on Equity op.ciat 16-18, 153.
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It is his view that since the jurisdictional conflihad been removed by the Judicature Acts, ‘the
day will come when lawyers will cease to inquireettter a given rule be a rule of equity or a rule
of common law: suffice it that it is a well establed rule administered by the High Court of Jus-
tice.” See further LangdelBrief Survey of Equity Jurisdictioh Harv.L.Rev. 58 (1887); Classifi-
cation of Rights and Wrongs, 13 Harv. L. Rev. 67300).

On the contrary, Hohfeld maintains that ‘while eglapart of the rules of equity harmonise with
the various rules of law, another large part ofriles of equity, more especially those relating to
the so-called exclusive and auxiliary jurisdictimnequity, conflict with legal rules and, as a mat-
ter of substance, annul or negative the Igtter tanta’ See Fundamental Legal Conceptions —
‘The relation Between Equity and Lad Mich. L.Rev. 537 (1913).

Chief Justice Stone, sometime the Chief JustiagheUnited States Supreme Court is also of the

view that:
“When one reflects that equity often restrained ghasecution of actions at law, and that
the exercise of a large part of its jurisdictionadlved for all practical purposes a negation
of the rights of the legal owner, it seems extrdnaary that any writer should ever have as-
serted broadly that there was no conflict betwéendoctrines of law and equity, and that
anyone should have found it necessary or desitatllave written a book to assert the con-
trary doctrine... That there was a conflict in thguiey often adopted a different doctrine
other than that of the law courts and based iiem@ctpon it, does not now seem fairly open
to question.” See Book Review; 18 Col. L. Rev. 291@8). See further, Spencehe Equi-
table Jurisdiction of the Court of Chanceg}846) p.326.

It is true that the Judicature Acts removed thesglictional conflict between law and equity, it is
also true that section 25 goes further to settkh Iparticular and general conflicts between the
rules of law and the rules of equity. Section 25) (Which deals with the settlement of general
conflict is rarely resorted to, but, as Maitlandnkelf admitted, the provision had been applied to
settle some substantive conflicts and variance é@atvthe rules of equity and the rules of com-
mon law.

Thus, the provision becomes operative where thécapipn of the equitable rule deprives the le-
gal rule of some material effect. In addition, ffr@vision becomes operative when the remedy
provided in equity involves a negation of the el ©f a right or power which would otherwise
be exercisable at law. This is illustrated by @ngtof cases on the revocability of licences at law
and in equity. See the followingdurst v. Picture Theatres Ltd1915) 1 KB 1;Winter Garden
Theatre (London) Ltd. v. Millenium Productions L{d948) AC 173;Thompson v. Parkl1944)

KB 408, and Evershed, ‘Equity after Fusion — Feder&onfederal’, JSPTL 171, (1948).

The premise of the argument in favour of ‘no canflioctrine’ is that equity has never been a
self-sufficient system of law. ‘It is a collectiaof appendixes between which there is no very
close connexion, at best equity is supplementaftgvo’ It is further argued that when the appli-
cation of a rule of equity brings about a resudt dffect of which renders ineffective the enforce-
ment of common law rule, there is no conflict i gense that the rule of equity becomes the op-
erative law. This does not appear to be a reabgiproach to the conflict between law and equity.
For example where the existence of a right dependaw, equity does not destroy the legal right
so granted, but equity can prevent the exercighisfright which would otherwise be exercisable
at law. In this case, there is conflict and egpitgvails.

SELF ASSESSMENT EXERCISE 2
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Equity had come not to destroy the law, but taoilfilf Discuss.

3.2.1 Fusion of Rules or Fusion of Administration

It remains to mention the perennial controversytton full effect of the Judicature Acts on the
relation between common law and equity. The viewigely held that since the Judicature Acts,
there has been only one system of courts admimgter common rule which is neither rule of
equity nor rule of common law. In essence the egptsof this view claim that, in addition to
the fusion of administration of justice, the actsoablurred the distinction between rules of
common law and rules of equity and that these tygtesns of rules have been replaced by a
‘common rule’. InNelson v. Larhol{1948) 1 KB 339, 343; Denning, J. (as he then wasj: ‘It

is no longer appropriate ... to draw a distinctiotwsen law and equity. Principles have now to
be stated in the light of their combined effectgeSsimilar pronouncement of Denning L.J. in
High Trees Cas€1947) KB 130, 135Errington v. Errington(1952) | KB 290 and Hanbury,
Modern Equity(8" Ed.) 1962, pp. 19-21.

On the contrary, there is the view that the eftddhe Judicature Acts is merely the creation of a
common court for the administration of law and &gaind not a fusion of law and equity; and
that where the principles of the two conflicts, fiveciples of equity prevail. IPugh v. Heath
(1882) 7 App. Cas. 235, 237 (one of the earliesisitans on the effect of the Judicature Acts on
the relation between law and equity) Lord Cairrtiserves: ‘The court is now not a court of law
or a court of equity; it is a court of completeigdliction, and if there were a variance between
what, before the Judicature Act, a court of law armburt of equity would have done, the rule of
the court of equity must now prevail.’

Much as it is desirable to have a body of commdesrérom the amalgams of the principles of
law and of equity, it is preposterous now to sugtfest there has been a fusion of the two sys-
tems since the Judicature Acts. The distinctiomvben the equitable ownership of a beneficiary
and the legal ownership of a trustee under a tsustill well recognised. The maxim that ‘where
equities are equal the law prevails’ is of gregn#icance in the determination of priority be-
tween a legal and an equitable interest in the gamoperty. Seéijose v. Harworth(1925) 6
NLR 98;LydiaErinosho v. Owokonirafl1965) NMLR 479Folashade v. Durosolé1961) 1 All
NLR 87;Barclays Bank v. Olofintuyil961) WNLR 252.

There may be cases where the application of th8ictoor variance provision would give rise to
common rules. (Such asJdob v. Jol(supra);Lowe v. Dixon(supra). This is not a sufficient jus-
tification for the view that there has been a fusid law and equity. See further, a scholarly dis-
cussion of this topic in NathanEquity Through the Cas¢4™ Ed.) 1960, pp. 17-20.

The provision of section 16 of the Federal Supr&uoart Act, No. 12 of 1960, unlike its coun-
terpart in section 25(11) of the Judicature Act3gves a clear recognition to the distinction
that would continue to exist between the rulesavt land the rules of equity. Among other
things, it provides that ‘in all matters in whidiete was formerly or is any conflict or variance
between the rules of equity and the rules of comfaanwith reference to the same matter, the
rules of equity shall prevail.” This provision angates the development of new equities which
may conflict or be at variance with law. Howevdrnistdoes not mean that judges should con-
sciously ‘invert new rules of equity for the purposf superseding the old established rules of
law.” See Evershed, ‘The Influence of Remedies @R’ 6 CLP 1,12 (1953).
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The observation of Lord Evershed on the full effetthe Judicature Acts on the relation be-
tween law and equity is instructive. He said ‘wh@u speak of ‘fusion’ you may mean one of
two things. You may mean that the component pasepgear altogether in the new entity that is
created, or you may mean that they have combinegdudicular purposes or have become sub-
ject to some single control, though retaining tlsgiparate and original individualities. See ‘EQ-
uity After Fusion, Federal or Confederal,” (1948PTL (NS) Vol. | p. 171 at 175.

Evidently, experience and realities are in favduthe latter meaning of ‘fusion’ in the context of
the relation between law and equity since 1873ldseph v. Lyongl884) 15 QBD 280, Cotton
L.J. disagreed with the view that the JudicaturésAl873-1875 abolished the distinction be-
tween legal and equitable principles. In the sarasec Lindley L.J. observed as follows:
‘...Reliance was placed upon the provisions of thpr&me Court of Judicature Acts 1873, 1875
and it was contended that the effect of them waabtaish the distinction between law and eg-
uity. Certainly that is not the effect of thosetstas; otherwise they would abolish the distinction
between trustee and cestui que trust.’

In the circumstance it is difficult to resist theew of Lord Watson that ‘The main object of the
Judicature Act was to enable the parties to atsuibtain in that suit and without the necessity of
resorting to another court, all remedies to whiukytare entitled in respect of any legal or equi-
table claim or defence properly advanced by thengssto avoid a multiplicity of legal proceed-
ings ... The Act of 1873 deals with the remedies aoidwith rights of parties litigant. It was not
intended to affect and does not affect the qualitthe rights and claims which they bring into
court and submit to the judgment of the court, \waetas plaintiffs or as defendants.” Sed,
Coope and Co. v. Emmers(B87), 12 App. Cas. 300 at 308.

Thus, as Ashbumer put it, the Acts conferred upoe and the same tribunal the jurisdiction
which, before the Act, was exercised separatelthbyCourts of Equity and the Courts of Com-
mon Law. The provisions of the Act prevent anyis@h between the principles by which these
courts before the Act were respectively guided.afise of action which before the Act was an
exclusive preserve of the Chancery jurisdictiom oaw be lawfully adjudicated upon by any
division of the unified High Court of Justice; tapportionments of suits between the different
divisions is based upon considerations of convex@eand not upon differences of jurisdiction.
SeeAshbuner’s Principles of Equi2™ Ed.) p. 17.

Where a man before the Judicature Act became ezhtity the same cause of action to two dis-
tinct remedies, one of which he could only pursua Court of Common Law and the other only
in Chancery, he can and must since the Act purstie lis remedies in one proceeding; and if
the remedies are cumulative (for example, damagesréspass and an injunction) the same
court in one proceeding will give him both, whiiethey are alternative, the court will give him
that remedy which is adapted to the circumstantesaase.

But the two streams of jurisdiction, though they m the same channel, run side by side and do
not mingle their waters. The distinction betweegaleand equitable claims-between legal and
equitable defences-and between legal and equitabiedies-has not been broken down in any
respect by recent legislation. The requirementgseary to sustain before the Act, legal and eg-
uitable claims, legal and equitable defences, legdl equitable remedies, are not altered or af-
fected in any way by the Act.

4.0 CONCLUSION
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In addition to the settlement of particular conflicsection 25(11) of the Judicature Act also
provides in a general term, for the settlementsoofflicts which may arise in the fused admini-
stration of common law and equity. The provisiordraes operative where the application of
the equitable rule deprives the legal rule of sonagerial effect and when the remedy provided
in equity involves a negation of the exercise afat or power which would otherwise be exer-
cisable at law.

5.0 SUMMARY

In this unit, we have considered the conflicts kesw equity and common law. You should
now be able to: enumerate the effect of the Judlieaf\cts 1873-1875; and explain how law
was fused with equity.

6.0 TUTOR-MARKED ASSIGNMENT
Briefly explain how law was fused with equity.

7.0 REFERENCES/FURTHER READING
Hackney J., (198Ynderstanding Equity and Trustsondon: Fontana press

Jegede M. I. (2007repPrinciples of Equitylbadan: Unique Design/Prints
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1.0 INTRODUCTION

In the last unit, we considered the conflict beawequity and the common law and the effect of
the passage of the Judicature Act 1873-1875. Theeaf equitable rights which evolved from
the recognition of equity jurisdiction as a secdoite in the Nigerian legal system will be con-
sidered in this unit.

2.0 OBJECTIVES
By the end of this unit you should be able to:

() Define equitable rights;
(i)  Differentiate between rights personanmand rights irreny and
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(i)  Explain how judgements are enforced.
3.0 MAIN CONTENT

3.1 Equitable Rights: Rights inPersonam or in Rem

The early development of equity jurisdiction owesam to the maxim ‘Equity acts in personam’.
Of all the maxims, none has a more interestingohystnone speaks more eloquently of the vor-
tex of jealousy, antagonism and rivalry in whicha@bery first formulated its doctrines, than
‘Equity acts in personam’. The influence of thisxmna upon commentators on equity has been
profound. It is the cornerstone of the theory whitdats equitable interests as purely in per-
sonam; naturally enough, Ames regarded it as thgdkéhe mastery of equity. See Barboling
Extra-Territorial Effect of the Equitable Decré&918-19) 17 Mich. L. Rev. 527-528.

While it is too late to explain modern equity julistion on the basis of the medieval maxims of
equity because of the marked differences in théesothat gave birth to these maxims and that
of today, yet the nature of equitable rights artdrgsts is buried in the interstices of the maxim
‘Equity acts in personam’, hence an attempt toudische nature of equitable rights and interests
in the light of modern development may not be lig#lle if adequate reference is not made to
the maxim in so far as the maxim affects both thgio and the later development of Chancery
jurisdiction.

The early Chancellors emphasised the theory ofmidgmam for two reasons.
0] To prevent a real conflict between the Chancerythadommon law courts.
(i)  To avoid a rivalry that might have otherwise resdlin the abolition of the Chancery
jurisdiction which was then in its very early stagedevelopment.

The chancellors employed the maxims in two way#$ lmeimplementary to the development of
Chancery jurisdiction, but at the expense of theaaly established common law jurisdiction.
With regard to the equity jurisdiction being exsed by the Chancery, the Chancellors main-
tained that unlike the common law jurisdiction whigroceeded upon set and fixed principles,
equity proceeded upon the conscience of litiganthé exercise of their common law rights. The
aim of the Chancery’s equitable jurisdiction was toooverride common law rights. On the con-
trary, it was to ensure that common law rights weseexercised in an unconscionable manner.

However, it must be noted that the Chancery wooldhesitate to invoke this same maxim ‘Eq-
uity acts inpersonam(to ensure that common law rights were exerciseaiccordance with eqg-
uitable principles) even if the ultimate resultsoich invocation would be to deprive common law
rights of their material and legal effects. On #teength of this maxim, the chancery enforced
rights created later under its exclusive jurisaictas well as other equitable remedies classified
as either concurrent or auxiliary jurisdiction ibsalute defiance of corresponding remedies at
law. Nevertheless, the emphasis on the theoryehtaxim seems to have given much support
and credence to the much contested propositionethaitable rights and interests are merely
rights inpersonam

It would serve no useful purpose to engage in pleiennial controversy. It is now a matter of
practical reality that equitable rights may eitberin personanor in rem, depending on whether
the emphasis is on the substance of the equitajbitsin question or on the means or procedure
by which these equitable rights are enforced. éwbrds of Barbour,

“The paradoxical contradiction between the substaoicthe rights equity en-
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forces and the means of their vindication is midileg. When a judge sitting in

equity today declares that a foreign decree ordethe conveyance of land cre-
ates no obligation but merely a duty owed by thfenlgant to the court, he is as-
suming that equity has made no progress sincdartieedf Coke.” See Barbour,

op.citat 528.

Furthermore, the controversy is no longer of sughiicance because of the fusion of the ad-
ministration of the rules of common law and rulégquity.

The Traditional View

There is an element of truth in the traditionalwithat because of the maxim, ‘Equity acts in
personam’ which underlies the fabric of early egyuirisdiction, equitable rights are logically
(not necessarily) rightsm personamin the sense that they are enforceable only agtiescon-
science of specified persons.

Long ago, Knightly, sergeant-at-law said- ‘A decie@ot like a judgment in the King’s Bench

or Common Bench, for such a judgment binds thet riglihe party; but a decree does not bind
the right, but only the person to obedience, soithithe party will not obey, then the Chancellor
may commit him to prison until he will obey, andistis all that the Chancellor can do.” See Y.B.
27 Hen. VIII 15, p1. 6 (Ch. 1536).

In 1883, Lord Selbourne emphasised that the Cairisquity in England are and always have
been, Courts of conscience, operatingpgrsonamand not inrem SeeEving v. Orr Eving
(1883) 9 App. Cas. 34 at 40. See diart v. Sansonf1884) 1 10 U.S. 151, 154. The import of
these pronouncements is to circumscribe equitabisdiction and the nature of equitable rights
and interests in terms of the means by which thigb¢s and interests can be enforced. &&e

v. M.P.(1459) Y.B. 37. In essence, since equitable rightsinterests are jpersonamequitable
decree binds the person to obedience on painsmisamnment, the decree does not operate on
the subject matter in dispute.

3.2 Enforcement of judgements

At common law, whenever a judgement was given &najges for a tort or a breach of contract

and the defendant refused to pay, one of the wfiesxecution could be issued against the prop-
erty of the defendant. The effect was either to tpet plaintiff into possession or to have the

property sold and the proceeds paid to the plaimtifatisfaction of his claims against the defen-

dant. The title so obtained by the purchaser wasl gmgainst the defendant. Thus, the procedure
for the enforcement of a judgment of the commondawrts wasn rem

In equity, if the defendant failed or refused tongby with an equitable decree, all that the Chan-
cellor could do was to order the imprisonment & tlefendant for contempt. The Chancery had
no power to deprive the defendant of his propdmgause courts of equity have always operated
on ‘conscience’ and not on subject-matter in displrt this manner, equitable decree of specific
performance would operate only upon the persoheftiefendant and not upon the property that
was the subject-matter in dispute.

For example, where in an equitable action for $meperformance of contract for the sale of
land, the defendant was ordered to convey the médand to the plaintiff, and he refused to
comply with the order, the Chancery would proceethprison the defendant for contempt. The
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Chancery would not by itself execute the conveyance
Jurisdiction Over Property Situated in a Foreign Cauntry

The rule is well established that no court in Nigdras jurisdiction to entertain an action in
which the matter in dispute is to determine thie tib, or ownership of land which is situated
outside the court’s jurisdiction.

In Jadesola v. Akinol#1932) 11 NLR 108 at 109, Webber J. said: | cad fio authority for the
proposition that proceedings dealing with the owhgr of land consequent upon execution, such
land being outside this Court’s jurisdiction, candealt with by this court issuing the execution,
nor in my opinion can any rule of court confer spatsdiction.

The limitation on the jurisdiction of the courttims matter can be explained on the basis of prin-
ciple of effectiveness. First, the physical contsbthe land is within the power of the country in
which the land is situated. Secondly, it is e situsof the land which determines the title to or
ownership of the land. Segicks v. Powell(1869) 4 Ch. App. Cas. 74Norton v. Florence
(1877) 7 Ch.D 332Re Hawthorng1883) Ch.D. 743B.SA Co. v. Conpanhia de Mocambique
(1893) A.C. 602.

A court of Equity will, however, in certain casexercise its jurisdiction in respect of matters
affecting foreign land or land situated outsidejutssdiction. The basis for the exercise of this
jurisdiction is to be found in the maxim ‘Equitytat personarm SeePenn v. Baltimorg1750)

27 ER 847. Specific performance was decreed irexsy articles executed in England concern-
ing boundaries of two provinces in America, becdtls conscience of the party was bound by
this agreement; and being within the jurisdictidrttee court, which acts personanthe court
may properly decree it as an agreement’. The ratexguitable decree is enforceable against the
person of the defendant who must be within thesgliction of the court.

In British Bata Shoe Co. v. Melikafi956) 1 FSC 100, the proceedings concerned aaahpp
from an order of a Judge of the High Court of Lagtigking out the plaintiff’'s action seeking
specific performance of a contract for the assigmméthe respondent’s leasehold property situ-
ated at Aba in the former Eastern Region, on toermpa that the High Court of Lagos had no ju-
risdiction to try the case. This action was filadthe former Supreme Court in December 1954.
At that time there was only one Supreme Court, iisig one jurisdiction for the whole of Ni-
geria.

The action came on for trial on th& 6f January, 1956. On thé' df January, 1956, the Supreme
Court of Nigeria had ceased to exist and was repléy five independent High Courts, each ex-
ercising jurisdiction within its own territorialrhits. The two High Courts concerned were the
High Court of Lagos exercising jurisdiction withine former Federal Territory of Lagos where
the parties to this action were residing and thghHEourt of the former Eastern Region of Nige-
ria where the property in dispute was situatedds evident that each of the regions of the Fed-
eration, with its separate High Courts, was likeraign country to other regions.

The counsel for the appellant/plaintiff submittéattthe action being one for specific perform-
ance of a contract which calls upon the court toim@ersonamn equity against the respon-

dent/defendant, the High Court of Lagos had jucisoin as the parties were residing within its
jurisdiction. Jibowu, Ag. FCJ, delivering the judgm of the court agreed that the claim for spe-
cific performance of a contract is an action callupon the court to exercise its equitable juris-
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diction in personamover persons who are resident within its jurisditt He observed that the
position of the High Court of Lagos must be likertedhat of the English High Court of Justice
with regard to land outside its territorial jurisdon. Since the High Court of Lagos is empow-
ered to administer law and equity, it has jurigdittn cases of specific performance of contracts
between persons resident within its jurisdictiofthdugh the land to which the contracts relate
may be outside its territorial jurisdiction.

Similarly, the court will entertain jurisdiction @dminister foreign assets, real or personal, of a
testator who died domiciled in a foreign countmgyded the executors or trustees are within the
jurisdiction of the court. SeEwing v. Ewing(supra). The jurisdiction also covers the enforce-
ment of a trust the subject matter of which is igmdand. Se&kochefoucauld v. Bouste&ti897)

1 Ch. 196.

In Ayinule v. Abimbolg1957) LLR 41, the High Court of Lagos in the eige of its equitable
jurisdiction restrained the defendant, who was withe jurisdiction from doing an act outside
the jurisdiction. In that case, the plaintiff alkkebthat the defendant was making use of his (plain-
tiff's) Registered trade name in Ghana. He soughingunction to restrain the defendant from
repeating this alleged unlawful act. The questias whether the court had jurisdiction to re-
strain a defendant who was within the jurisdictimmm doing an act outside the jurisdiction.

It was evident that the defendant’s action cletirtgatened legal injury to the plaintiff's business
interests, and that an injunction would issue mmge of the plaintiff's application if the acts
complained of were committed in this country. Tloairt held that an order is injunction is di-
rected to the person to be restrained and is agr orghersonamin ljaola v. Banjo(1958) LLR
58, Dickson J. said:
In my view the present action concerns land, angeabave already seen, the land is situ-
ated in the Western Region. This being so, hascist jurisdiction to hear and deter-
mine the claim? It is hardly necessary for me tothat the jurisdiction of the High Court
of Lagos is confined only to the Federal Territofytagos. Equity acts personsanover
persons resident within its jurisdiction, and intas cases the court would entertain an
action respecting foreign land.

It therefore follows that if the person to be rasted is within the reach and amenable to the
processes of the court, an injunction may be otezgardless of the locality of the act to be re-
strained.

The principle requiring the presence of the defanhdathin the jurisdiction has been further ex-
plained inTozier v. Hawking1885) 15 QBD 680, and im re Liddell's Settlement trus{d936)

1 Ch. 365. Physical presence of the defendantnvitie jurisdiction may not be necessary where
the defendant has been properly served in accoedaith the relevant rules of court. Once this
is done, so far as the jurisdiction of the courtascerned, the defendant, who need not be resi-
dent within the jurisdiction, is precisely in thanse position as a person who is physically pre-
sent within the jurisdiction. See Romer LJdmre Liddell's Settlement Trusf{supra) at 374.

Generally, the exercise of this jurisdiction depemth the existence between the parties to the
suit of some personal obligation. Such personabgabbn may arise out of contract, (express or
implied), fiduciary relationship or fraud, or othewnduct which, in the view of a court of equity
would be unconscionable. The question of jurisdittin these matters does not depend on the
lex situs where immovable property is involved, or on therlof the place where the act, re-
strained or commanded, is to be effected. Beehamps v. Mille(1908) 1 Ch. 856 at 863.
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Modern Development

The foregoing bears apparent testimony to the vleav an equitable decree is directed against
the person and that it only binds the person ta@nee, it does not operate upon the subject
matter in dispute. SekR v. M.P(1459) Y.B. 37 Hen. VI. fol. 13. pl.3. From thiaedpoint, eq-
uitable rights are said to be rights personam This proposition may not be challenged in as
much as the methods of enforcement of equitableedsare not to be related to the principal or
essential objects of the decrees.

An examination of the main or principal object of @quitable decree which compels or induces

a person, on pains of imprisonment, to comply wh#éhterms of the decree, reveals that equity in

fact, operates upon the subject matter in dispifteere a vendor complies with a decree of spe-
cific performance of a contract for the sale ofdaalthough the decree was directed against the
person of the vendor, it has, in fact, operatechupe subject matter in dispute. The vendor has
been compelled to convey the land, the subjectemaftthe contract, to the purchaser in accor-

dance with the terms of the decree.

Furthermore, subsequent developments, judicial sdatlitory, affecting equity jurisdiction has
enlarged the functional significance of the maxHguity actsin personam As Timlin J., ob-
served: ‘In the early stages of equity jurispruzskedecreed were enforced oirlypersonam.
This rule has long since given way to the paramoulet that equity may in all cases frame its
decrees as to make them effective to do equity,nawdthe forms of equitable relief are as vari-
ous as the transactions investigated and reguilateguity. SeeMcMillan v. Berber Asphalt Co.
(1912) 151 Wis. 48.

Writs of Assistance

In order that equitable decrees should not be redd#dusory, the Chancery introduced various
equitable writs, the principal object of which wasget at the specifices that is, the subject
matter in dispute. About the middle of the sevemtieeentury, the developed equity system in-
troduced writs of assistance by which a court afitggempowered the sheriff to put the plaintiff
into possession of the subject matter in dispuee\anlore v. Lidall(1624), Equity, Cases and
Materials; Chafee and Re (1958 Bd.) p.41.

If the decree were for land, and the party remamiestinate in prison, the court granted
an injunction for yielding up possession to thetypd&or whom the decree was made. If
this were disobeyed, the court granted a commisiigustices of the peace to put the
party in possession; and in case of need, a wiassistance was awarded, directed to the
plaintiff, commanding him to be aiding and assigtine justices with thposse comitatys

to putting the party in possession, and to appreliee contemners of the court; so that
though the court could not bind the right it sedutfee possession, as the Praetors did un-
der their extra-ordinary jurisdiction. See Spenidee Equitable Jurisdiction of the Courts
of Chancery(1846) Vol. 1, 392.

At that stage, equitable rights could not be saidle merely righten personanfor the real ob-
ject of the writs of assistance was to deprivedékendant of the possession of a specdg for

the benefit of the plaintiff. See generally, Codke powers of Courts of Equi($915) 15 Col.
L. Rev. 37.
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Writs of Sequestration

There was also the Writ of sequestration whichefiiect, was similar to the writ of assistance.
Where a defendant, who had been committed to pfmohis refusal to comply with an equita-
ble decree continued to be recalcitrant, the Cofu@hancery would issue a writ of sequestration
whereby a sequestrator would be appointed to takegssion of the defendant’s property pend-
ing the time the defendant would comply with therte of the decree. It is not certain whether
the purchaser under the sale by the sequestraibtilg.

In Shaw v. wrigh{(1795) 3 Ves. 22, Loughborough L. C. said: ‘Th#iclilty is this: if the se-
guestrators sell, and the purchaser should be btdagfore this court to complete their contracts,
| could not compel them to pay the money. | caiémake a man take a title, which he is to sup-
port a bill for an injunction. You will not find gninstance of any order to sell under a sequestra-
tion a subject which passes by title and not byvdg}.” But see Cookpp. cit, at 113-114;
Pegge v. Skynner and Richardgd@84) Ch. 1 Cox Eq. Cas. 23.

However, where a writ of assistance of sequestrairdler began, equitable rights in respect of

the property in dispute ceased to be mere righpersonamin the words of a learned writer:
Originally the Chancellor could not aict remin the sense of passing the legal title
to property of any kind; but, in the developmentaf judicial system, he asserted
successfully the power to do this in the case attels, by means of a sale under a
writ of sequestration. Even if this is denied, ytiio means follows that equity acts
only in personam If we recall thatin personammeans in reference to procedure,
nothing but bringing pressure to bear upon the rdidat’'s physical person, it is
clear that equity has done something which goedégond that. It has given the
purchaser from the sequestrator: (1) full ‘equigatile’ to the chattels; (2) posses-
sion of the chattels; (3) the right to use all gosvers of the court of equity to pro-
tect the possession and ‘equitable title’. As aseguence of the possession, the
purchaser thus becomes, according to the commondawmer as against all the
world except the defendant. On the other handplhiatiff having received money,
has, and may of course transfer, an indefeasitidetti it, and is a swell off as the
judgment creditor in the legal action.” See Cogk, cit, at 114-115.

The inadequate or limited power of a court of egtattransfer property through its writs of as-

sistance and sequestration, has been remediectoyosy provisions. See section 14 Judicature
Act 1884; section 31 Trustee Act 1893. The extenpleders are both vesting and appointive.
Section 31 of the Trustee Act, 1893 empowered thetdo make a vesting order in respect of
the property in dispute. The effect of a vestingeoris the transfer of the property from one party
to the other. Where a vesting order could be memecourt may, if it is more convenient, ap-

point a person to execute conveyance, contracthar anstruments on behalf of the party who

had refused to comply with the order.

SELF ASSESSMENT EXERCISE 1

What is the effect of a vesting order?

Foreclosure Order
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Whenever it is proper and equitable, a court ofitgquill decree a strict foreclosure of a mort-
gagor’s equity of redemption in favour of the magdge. See Maitland, Equity (Brunyate Ed.)
1949, p. 183. infoller v. Carteret(1705) 2 Vern. 494; 23 ER 916, the Court of Chanak-
creed foreclosure of an equity of redemption tallaituated outside jurisdiction on the ground
that equity actin personamand since the defendant was properly servedmwitte jurisdiction,
the court had jurisdiction to entertain the actionview of the full effect of this decision, can i
truly be said that equity acits personamin decreeing a strict foreclosure of an equityeafemp-
tion?

In the words of the defence counselHaget v. Ed€1874) LR 18, Eqg. Cas. 118, ‘We dissent
from the proposition that a foreclosure decree ésaty a personal decree. In as much as it de-
prives the mortgagor of his estate, and operatesgbthe estate, in the mortgagee, it is a direct
proceedingn rem It is a decreén personamn form only, the gist and essence being in the con
sequences, which are, that if the mortgagor dopagt the estate will be taken out of him and
transferred to the mortgagee, and his equity oémgation are wholly inconsistent with its being
a mere personal right.’

Similarly, action for delivery up and cancellatioh documents obtained by fraud falls in the
same category in that the principal object of ttioa is the surrender of a specifi&s.So is the
equitable decree for the appointment of a recei®rse function is to take charge of the prop-
erty in dispute and preserve such property folbemefit of the person in whose favour the order
was made. See Spené&guitable Jurisdiction(1846) Vol. 1, p. 378.

4.0 CONCLUSION

On the strength of the maxim, ‘Equity aatspersonar) the chancery enforced rights created
later under its exclusive jurisdiction as well dsey equitable remedies classified as either con-
current or auxiliary jurisdiction in absolute defee of corresponding remedies at law.
5.0SUMMARY

In this unit, we have considered the nature of tagpie rights. You should now be able to define
equitable rights; differentiate between rightsp@rsonamand rights inrem; and explain how
judgements are enforced.
6.0 TUTOR-MARKED ASSIGNMENT

Discuss the procedure for the enforcement of amedg of the common law courts.
7.0 REFERENCES/FURTHER READING
Hackney J., (198)Ynderstanding Equity and Trustsondon: Fontana press

Jegede M. I. (2007repPrinciples of Equity; IbadanUnique Design/Prints

38



UNIT6 NATURE OF EQUITABLE RIGHTS II
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main content
3.1 The nature of the Rights of a Beneficiary ura@rust
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignments
7.0 References / Further Reading

1.0 INTRODUCTION
This unit is a continuation of the last unit. Iretlast unit, we considered the nature of eq-
uitable rights which evolved from the recognitiohegjuity jurisdiction as a second force
in the Nigerian legal system. In this unit, we wathnsider the nature of the rights of a
beneficiary under a trust.

2.0 OBJECTIVES
By the end of this unit you should be able to:

(i) Describe the nature of the rights of a beneficiargler a trust.

3.0 MAIN CONTENT

3.1 The nature of the Rights of a Beneficiary undea Trust

The nature of the right of a beneficiary underustiraises yet another controversy as to whether
such right is a righin personanorin rem See ScotfThe Nature of the Rights of the Cestui que
Trust(1917) 17 Col. L. Rev. 269; CooRowers of Courts of Equit{d915) 15 Col. L. Rev. 37;
Maitland, Equity (Brunyate Ed.1949, pp. 110-116; Harlan StonEhe Field of Modern Equity
(1929) 45 LQR 196.

However, the fact is that the determination orsifasation of this right should not depend exclu-

sively on the consideration of abstract jurispruader thorough examination and analysis of the
practical issues involved in both the enforcemdrthis right and the extent to which this right

confers proprietary right on the beneficiary isi@e qua non

It will not be wholly correct to classify the rigas merely righin personamrmor will it be abso-
lutely true to classify it as right irem A right in personamis of a definite kind enforceable
against specifically determinate person(s) andlat inremis a right residing in a person, which
he can enforce against indeterminate number obpsersSee Nathan & Marshall, Casebook on
Trusts(5" Ed.) p.1.

The equitable doctrine of tracing trust propertynpiés the beneficiary to follow the trust prop-
erty, either in its original or converted form infee hands of the trustee and into the hands of
anyone except thigonafidepurchaser for value without notice. 3®e Hallett's Estat€1880) 13

Ch. D. 696;Re Diplock(1948) Ch. 465. This is because ‘Equity has regtdust money as a
sort of inanimate Proteus, who must at all costeebsined through all his metamorphosis. It can
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be followed into the hands of a banker, into whataavestment it may be put, provided it can
be identified, and even, as 8inclair v. Broughambeyond the range of actual identification...
This high place into which theestui que trusts pitchforked is what marks him as holding far
more than a men@s in personam

This shows the flexible manner in which the equéatoctrine of tracing could be employed. It
is therefore possible for the beneficiary underusttto enforce his equitable right and interest
against an indeterminate number of persons exbepsihgular case of the bonafide purchaser
for value of the legal estate. Nevertheless, tea/vs widely held that because the equitable right
of a beneficiary succumbs to the bonafide purch&seralue of the legal estate, the right is
merely in personamand not inrem See Harlan Ston@p. cit At p. 467; Maitlandop. cit at
pp.110-116.

According to a protagonist of this view, the effe€tthe equitable doctrine of tracing, which in
fact raises the status of the right of the benaficunder a trust far beyond ordinary righiper-
sonam has been minimised on the ground that ‘wheretgguiposes a trust upon third persons,
it does so upon the theory that a new righpersonamhas been created against the third person,
and that what equity actually does in followingstrgproperty into the hands of strangers, is to
create successive rights personamagainst successive takers of the trust res nenaatly dif-
ferent in character from the right which is assgdgainst the original trustee, although they dif-
fer from it in their origin’. See Harlan Stona. cit.at 476.

No doubt, the above is a meaningful argument wisietves as a reminder of the theory em-
ployed by the early Chancellors to keep the doetoh‘uses’ alive. The medieval Chancellors
emphasised the notion that the enforcement of *useshe Chancery was based purely upon
conscience and that the Chancellor never intemuledeate any new system of priority interest in
property. But once the institution of trust hadngal universal recognition and acceptance, it be-
came clear that a new proprietary interest in mypead evolved, an interest which has all the
characteristics of a legal interest except thaainot be enforced against a bonafide purchaser
for value of the legal estate for the simple reaslbough convenient and expedient, that where
the equities are equal the law prevails.

In the circumstance, the argument in favour ofviesv that the right of the beneficiary under a
trust is a rightn personams merely explaining the origin of the beneficiaryight: it would not
appear to have taken into consideration the suleseqievelopment regarding the enforcement
of equitable rights. Hence, the argument may bel\atly in the context of abstract jurispru-
dence. For, ‘the whole doctrine of the followingtoist funds by a beneficiary shows that equi-
table rights are a great deal higher than nane in personamfor the beneficiary emphatically
claims a proprietary right, and will recover thastr proprietary right, and will recover the trust
property in specie; he will not be relegated toaarright to a dividend like an ordinary creditor
of the trustee. Equitable rights and interests pthsh, be regarded as hybrids, standing midway
betweerniura in personamandiura in rem’ See HanburyThe Field of Modern Equit{1929) 45
LQR 196, 199.

It is now well established that the equitable daoetrof tracing which permits the beneficiary to
follow the trust property into the hands of anyaxeept the bonafide purchaser for value of the
legal (seeRe Hallett's Estat€1880) 13 Ch. D. 696; ande Diplock(1948) Ch. 465.) confers
some sort of proprietary right in tlist resupon the beneficiary. Harlan Stone, who holds the
dissenting view that the right of a beneficiary end trust is a mere right personamconceded
‘that the ultimate effect of enforcing a trust iguety, where the court makes its decree directing
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the turning over of trust property to thestui que trustis, in a great number of cases, the same
as though theestui que truspossessed a right in the property itself, canf@oarse be ques-
tioned.” The nature of the Rights of the Cestui Guast; (1917) 17 Col. L. Rev. 467, 468.

This proprietary right is further strengthened bg fact that the beneficiary is not only entitled t
recover the trust property in specie, he can asowver the proceeds of the sale of trust property
even where the proceeds are no longer identifighéeSinclair v. Broughan(1914) AC 855.
There are other cases in which the right of a beiaey under a trust has been given far more
recognition than a mere right personamIn Williams v. Cole(1952) 14 WACA 129, the West
African Court of Appeal held that the beneficiaredsa trust have a better right to the possession
of the trust property as against the trustee’sesgmrs in title. Similarly, under the rule $aun-
ders v. Vautie(1841) LJ Ch. 354, a beneficiary, whosisi juris and absolutely entitled under
the trust, can put an end to the trust by callowglie immediate transfer of the corpus of thettrus
either to himself or according to his directioneSertherJones v. Nichol§1938) 4 WACA 58.

For the purposes of income tax, the beneficiary mlap be regarded as the real owner of the
trust property. IrBaker v. Archer-She@927) AC 844 at 866, the majority opinion of tHheuse

of Lords held that the income of a trust fund bgkxhto the beneficiary so that the beneficiary is
chargeable as if the fund accrued to him diretityd Wrenbury stated that the right of the bene-
ficiary under the will in question was an equitallght in possession to receive during her life

the proceeds of the shares and stocks of whiclwslsea tenant for life. Her right was not to a

balance sum, but to the dividends subject to cedaductions. His Lordship concluded that her
right under the will was ‘property’ from which inoe was derived.

The decision has been criticised. (See Hanb@reriodical Menace to Equitable Principles
(1928) 44 LQR 468). It has been suggested thanth@rity opinion in the House of Lords
which recognised the proprietary claim of a benaficunder a trust should be limited entirely
on the widening interpretation of the Income Tax A818; otherwise it would blur the distinc-
tion between legal and equitable interest. But gadon of the proprietary claim of a benefici-
ary under a trust is realistic assessment of thdemmonature of equitable interests in property.
Such recognition need not create any confusion dxtvihe ownership of the trustee and that of
the beneficiary. On the contrary, it would appearealistic to deny a proprietary claim to an in-
terest that can be alienated, assigned, mortgagddmosed of by will in the same manner as a
legal interest, merely because of the fear (whichnfounded) that such a recognition between
the legal ownership of the trustee and the equtainership of the beneficiary.

In Senior v. Brader295 US 422, 791 Ed. 1520, the United States Supr@ourt reiterated its
earlier opinion (se®rown v. Fletcher235 US 589; 59 L. ed. 374) that the beneficiargarma
trust had an interest in and to the property thed more than a bare right and much more than a
chose in action. For he had an admitted and resedrixed right to the present enjoyment of
the estate with a right to the corpus itself. Hitage in the property thus in possession of the tru
tee, for his benefit, though defeasible, was alén&o the same extent as though in his own pos-
session. SeBenior v. Brade295 US 422, 433.

In Balir v. Commissioner of Internal Reveng@0 US 5 at 13-14, Chief Justice Hughes of the
United States Supreme Court stated that the veltang the trust entitled the beneficiary during

his life to the net income of the property heldrust. He thus became the owner of an equitable
interest in the corpus of the property; and byuarof that interest he was entitled to enforce the
trust, to have a breach of trust enjoined and tainlredress in case of breach. The interest was
present property alienable like any other, in theemce of a valid restraint upon alienation. The
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beneficiary may thus transfer a part of his inteasswell as the whole. Assignment of the bene-
ficial interest by the beneficiary is not an assmgmt of a chose in action but of the right, title
and estate in and to property.

The relationship between the dual ownership exgstirtrust property has been clearly stated:
The trustee is a buffer between ttestui que trusand the world; as against the rest
of the world he has the rights of an owner, andh&® the duties of an owner; but
these rights he holds for the benefit of testui que trustand the burden of the du-
ties he can, by the aid of a court of equity, staofthe trust property and even, in
some cases, to tleestui que trushimself. But when it is necessary for the protec-
tion of thecestui que trustequity will recognise that he is in very truthnieécial
owner of the trust property. See Scdthe Nature of the Rights of the Cestui que
Trust(1917) 17 Col. L. Rev. 269, 290.

However, it should be noted that there are a fdwerotases in addition to the doctrine of bon-
afide purchaser for value of the legal estate whiehy the beneficiary of the claim to proprie-
tary ownership of thérust res In Schalit v. Nadle(1933) 2 KB 79, the court held that a benefi-
ciary of a trust property cannot sue or distrainrémt due from a tenant to whom a lease or ten-
ancy of the trust property has been granted byrtlstee. The trustee is the only person who can
take such action, and his right to do so arise ftloenfact that he alone is the lessor. (A benefici-
ary can sue, though he is obliged to bring suciomab the name of the trustee who has the legal
estate. Se®jikutu v. Fela(1954) 14 WACA 628).

The court further stateabiter that, the right of the beneficiary whose trustas leased the trust
property, is not to the rent, but to an accouninfrine trustee of the profits received from the
leasehold transaction. He has no right to demadulegt payment of rent from the trustee nor
can he insist that the cheque received from thenteor lessee be endorsed to him.

The ratio of this decision is not so much that gt of a beneficiary is merely a right per-
sonam for, had the decision been different, a tenanb ughalready accustomed to paying his
rent to the person appearing in his lease as lessght be faced with a demand, without previ-
ous notice, from the beneficiary; and it is possitilat before he, the lessee had had time to
interplead, a distress might be levied at the m=#eof both the beneficiary and the trustee, and
apparently neither would be wrongful. Seehalit v. Nadlesupra) at 84. Surely it would be in-
equitable to the extreme to put a lessee of a pmagterty into such an unenviable position.

For a similar reason, a beneficiary cannot maindairaction for account against a debtor to the
trust estate. l©Ojikutu v. Fela(supra) at 630, the plaintiffs sued as benefiegatinder a will for

an account of rents and profits collected by tHem#ant in respect of certain premises described
as No. 39 Agarawu Street, Lagos. It was evidertt ithe defendant was not a trustee under the
will. Cousey, JA, delivering the judgment of the $Wéfrican Court of Appeal said that if the
will upon which the plaintiffs sued was of effethe legal estate in the property mentioned
vested in the trustees of the will. Therefore,glantiffs had no interest in the legal estateyais

not within their right to bring an action for acctwagainst a debtor to the trust estate.

Although a beneficiary may not institute legal pedings in respect of the trust property in the
name of the trustee without his authority, he mawéver file a bill against the trustee for the
execution of the trust in accordance with the tiastruments, if the trustee would not take
proper steps to enforce a claim due to the trusgteoty.
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SELF ASSESSMENT EXERCISE 1

What do you understand by the equitable doctrineaaing?

4.0 CONCLUSION

Although a beneficiary may not institute legal predings in respect of the trust property in the
name of the trustee without his authority, he mawéwer file a bill against the trustee for the
execution of the trust in accordance with the tmostruments.

5.0 SUMMARY

In this unit, we have considered the nature ofrights of a beneficiary under a trust. You
should now be able to describe the nature of ttggiof a beneficiary under a trust.

6.0 TUTOR-MARKED ASSIGNMENT
What do you understand by a bonafide purchaserdioie?

7.0 REFERENCES/FURTHER READING
Hackney J., (198AYnderstanding Equity and Trustsondon: Fontana press

Jegede M. I. (2007repPrinciples of Equity; IbadanUnique Design/Prints

43



MODULE 2 GENERAL PRINCIPLES OF EQUITY I
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1.0 INTRODUCTION

In the last module, we considered the history afityg how the doctrines of equity were intro-

duced into Nigeria, the relation between Equity &awmmon Law and the nature of equitable
rights. In this unit, we will consider the maximsegjuity. These are guidelines of the jurisdiction
of Equity which have been developed throughoutigsory. They should not be regarded as rigid
formulae for the application of equitable rulest bather as a collection of general principles
which can be moulded or adapted to suit the cirtancgs of the individual case.

The maxims have two main purposes:
(i) To show the historical development of equitableswdnd procedure;
(i) To guide the application of those rules at the gmeand in the future.

Furthermore, as far as the study of equity is corext they are a convenient and meaningful
way of classifying equitable principles and the mamaried areas in which they are to be
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found. Since many of the maxims overlap, each shoat be considered in isolation from the
others.

2.0 OBJECTIVES
By the end of this unit you should be able to:

(i) List the maxims of equity; and
(i) Explain each maxim of equity.

3.0 MAIN CONTENT
3.1 PARTICULAR MAXIMS

There are twelve generally accepted maxims. Thewsifollows:

Equity will not suffer a wrong to be watlt a remedy
Equity follows the law

Where there is equal equity, the law shall pteva
Where the equities are equal, the first in tprevails
He who seeks equity must do equity

He who comes to equity must come with clean sand
Delay defeats equities or equity aids the vigiend not the indolent
Equality is equity

: Equity looks to the intent rather than to thierfo

10.  Equity looks on that as done which ought taltee

11. Equity imputes an intention to fulfil an obliga

12.  Equity acts “in Personam”

©CoOoNOORA~WNE

We will now consider each one of the maxims in leta

3.1.1 Equity will not suffer a wrong to be withouta remedy

This maxim is at the root of all equitable jurigtha. It should not be interpreted as meaning
that every moral wrong was remedied by Equity. élams that, in certain circumstances, where
the Common Law failed to recognise a right or tovde a remedy for a wrong, Equity would
not stand by and see a party suffer an injusticewould grant a remedy, provided it was suit-
able for judicial enforcement. The operation of thaxim may be seen in relation to the three
types of equitable jurisdiction; original, concurt@and auxiliary.

Original jurisdiction - Trusts

At Common Law, the trustee was the absolute owhénetrust property and could deal with
it as he pleased; the rights of the beneficiariesewiot recognised. Equity, however, conceiv-
ing this to be a wrong, compelled the trustee td btiwe property for the benefit of the benefici-
aries, whose rights Equity enforced not only agatine trustee but also against any transferee
from him with notice of the trust.

Concurrent jurisdiction - Equitable Remedies

At Common Law, the only remedy for a breach of cacitwas damages. Where this remedy
45



would be insufficient for the plaintiff (e.g. in@hcase of breach of a contract for the sale of
land), Equity would grant specific performance. $lwompelling the defendant to perform the

contract. Similarly, where damages would be insidfit redress for a tort (e.g. nuisance), Eg-
uity would grant an injunction to restrain furthevasion of the plaintiff's rights.

Auxiliary jurisdiction - Equitable Procedure

The Common Law courts had no power to order disgogEdocuments in the possession of a
party to an action; the Court of Chancery did makeh orders, without which many wrongs
would have been remediless. Another example ofthgim is equitable execution. At Com-

mon Law, a judgment creditor could not levy exemuton any property of the judgment debtor
in which the latter had only an equitable inter&sius, for instance, an equity of redemption or
a beneficial interest in a trust could not be tatcht Common Law.

The Court of Chancery thus evolved a procedure &dheequitable execution could be levied
on the equitable interest. This was done by the@iappent of a receiver of the equitable inter-
est, supplemented in appropriate cases by an imunestraining the judgement debtor from
disposing of the interest.

Limits to the maxim

The maxim must not be taken too widely. First, ¢hare many wrongs which cannot be reme-
died in Equity any more than at Common Law. Thuas,ifistance, ‘unfair’ trade competition
which does not come within the definition of anyrfTeannot be remedied either at law or in
Equity. Secondly, even where Equity does providenaedy, it may stop short of applying it in
certain defined situations. For instance, althosigécific performance is a general remedy for
breach of contract where damages would be inadegtiare are some instances where dam-
ages would not be adequate and yet specific peaiocewill not be granted.

Thus, contracts for personal services and contragjsiring the constant supervision of the
court cannot be specifically enforced. It may thessaid that the application of the maxim is
limited by what is realistic, practicable and comeat for the court.

3.1.2 Equity follows the law

Equity never challenged the Common Law as the lsadl the laws of the land. Indeed, Eg-

uity could not have existed without the Common Lawmgce the Chancellor originally merely

interfered here and there in order to do justiceveen the parties where the Common Law
failed to provide a remedy. It was only later tRaity developed into a distinct body of rules
and principles. Most of these principles would beamngless if divorced from the rules of

Common Law on to which they are engrafted and smpeht.

Thus, for instance, whilst regarding the benefiemiunder a trust as the equitable owners of
the property, Equity never denied the legal tifiehe trustee and, therefore, stops short of en-
forcing the trust against a bonafide purchase efiéigal estate from the trustee without notice
of the trust, thereby acknowledging the paramounfdpe legal estate.

(i) Equity adopted the Common Law doctrine of estades. estate or interest known at
law (e.g. fee simple, fee tail and life interesth@xist as an equitable interest under a trust.
(i) Equitable interests devolve on intestacy in theesamay as legal estates, so that the eld-
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est son takes all the land as heir, to the exahusidis younger brother and sisters.

(i)  Equity follows the Common Law rules governing joi@hancies.

(iv)  Equity follows the Common Law rules relating to take in the formation of con-
tracts (whilst supplementing these by means oftalla remedies).

But where Common Law rules were archaic or excessivigid, Equity refused to follow
them. Thus, for instance, the technical rules irgdatio legal contingent remainders were never
applied to equitable interests; nor was there edatfecquitable interest on intestacy.

The meaning of the maxim may be summed-up by sathayg Equity has never disturbed
Common Law rules, nor claimed to override them.iggonly interferes where there is some
important circumstance disregarded by the Commaom &ad where the lack of a remedy at
law will cause injustice to a party. Thus, wheregguitable principles are at variance with le-
gal ones, this is due not to Equity’s denial of viaédity of the legal rule, but rather to Equity’s
assertion that a gap exists in the law which Egsiity's duty to fill.

3.1.3 Where there is equal equity, the law shall pvail

This maxim governs the position where there arepmimg interests in property, one of which
is a legal interest, the other equitable. Wheredhaéems of both parties are equally fair and
meritorious, precedence will be given to the lag@rest. The operation of the maxim may be
seen in the following hypothetical illustration:

A acquires an equitable charge over Blackacre (widdmillion) as security for a loan of N1.5
million. B later takes a legal mortgage of Blacla¢still worth N4million), also to secure a
loan of N1.5 million. B had no notice of A’s equita charge when he lent the money, and now
the value of Blackacre has dropped to N2 milliorréB is entitled to be paid the full amount
of his loan (N1.5 million) from the proceeds ofesaf Blackacre. A must be content with what
is left (N500,000.00), since B’s legal estate tgkesrity over A’s equitable interest.

If, on the other hand, before he lent the monepaB received notice of A’'s equitable charge,
B would not gain priority over A, and the positimmuld be reversed, since there would not be
equal equity. Equity will not allow the carelesshes imprudence of B in lending the money,
knowing of a prior charge on the property, to defka interest of A, the innocent party.

3.1.4 Where the equities are equal, the first intne prevails

This maxim concerns priority between two competggitable interests in property. The gen-
eral rule is that equitable interests rank accgrdmthe order of their creation. A well-known
example isCave v. Cav€1880) 15 Ch. D. 639. In this case, a sole trustdareach of trust
used trust money in the purchase of land, andlmathihd conveyed to his brother. The brother
then mortgaged the land to A by way of legal mayggaand then to B by way of equitable
mortgage. Neither A nor B having notice of the trus

It was held that:
(i) A’s legal mortgage took priority over the equitabigerests of the Beneficiaries
(“where there is equal equity the law shall preyabut
(i) The interests of the beneficiaries had priorityrodB&s mortgage, since they were earlier
in time (“where the equities are equal, the firstime prevails”).
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There are occasions, however, where the equitesar equal. Thus, for instance, where the
holder of the prior equitable interest has beertygoif fraud or gross negligence, he will be
postponed to a later equitable incumbranceRite v Ricg1854) 2 Drew. 73, a vendor con-
veyed land to the purchaser without receiving thecipase money, yet signed a conveyance
containing a receipt for the money. It was held tha vendor’'s equitable lien for the unpaid
purchase-money was postponed to a subsequenttdquitartgagee with whom the purchaser
had deposited the title deeds, the mortgagee hanongotice of the lien. Compare witkyo-
rinde v. ScottCCCHCJ/2/72, p.149.

The maxim does not apply where there are succeassignments or mortgages of an equita-
ble interest in pure personalty; for under the ralPearle v. Hall(1828) 3 Russ. 1, priority is
here determined not by the order in which the assents were created, but by the order in
which the successive assignees gave notice of dlssignments to the debtor, trustee or other
person liable to pay.

3.1.5 He who seeks equity must do equity

The basis of this maxim is that if the plaintiffeks an equitable remedy or wishes to obtain
any equitable relief, he must be prepared to ady fmwards the defendant. The following ex-
amples may be given:

The doctrine of election

Where a donor by deed or will gives his own prop&stE and in the same instrument purports
to give E’s property to X, E will not be able bdealo claim the whole of the gift to him unless
he allows the gift to X to take effect. See Srietinciples of Equity, 28 ed., (1960) pp. 532-
542.

Notice to redeem a mortgage
If a mortgagor wishes to exercise his equitablatrig redeem, he must give reasonable notice
of his intention to the mortgagee.

Consolidation of mortgages

This is the right of a person in whom two or morertgages are vested to refuse to allow one
mortgage to be redeemed unless the other(s) areelsemed. This may be seen from a hypo-
thetical illustration: X has made two loans of NIQQto Y, the first loan being secured by a
mortgage of Blackacre (worth N3,000). The secondabyiortgage of Whiteacre (also worth
N3,000). If the value of Blackacre subsequentlyreased to N1,000 while Whiteacre in-
creased to N5,000, it would be unfair to allow Yréaleem Whiteacre and leave Blackacre un-
redeemed. Equity will thus allow X to consolidatedawill not permit Y to redeem Whiteacre
unless he is prepared to redeem Blackacre also.

lllegal loans

The application of the maxim to illegal loans ismplified by the case dfodge v. National
Union Investment Cq1907) 1 Ch. 300. X borrowed money from Y, a mdeeger and mort-
gaged certain securities to him. The contract Wagal and void since the moneylender was
not registered under the English Moneylenders A001 When X sued Y to recover the securi-
ties, it was held that an order for delivery up Woonly be made if X were prepared to “do eq-
uity” by repaying the amount of the loan.

In Kasumu v. Baba-Egh@956) AC 539, however, both the West African GaiirAppeal and
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the Privy Council declined to follow Lodge’s ca3de facts were that the plaintiff mortgaged

leasehold land to the defendant, a licensed monéglteas security for a loan. The money-

lender had kept no book recording the transactemeguired by section 19 of the Nigerian

Moneylenders Act (Cap. 136, Laws of Nigeria 194Bg agreement was therefore unenforce-
able under that section. The plaintiff institutedgeedings claiming possession of the property,
cancellation of the mortgage, and delivery up eftitie deeds.

It was held that he could so recover. The principld.odge’s case was not applicable to a
transaction declared unenforceable by section IBeoMoneylenders Act. The Act in enacting
that no loan which failed to satisfy the statutmguirements was to be enforced, meant that no
court of law was to recognise the lender as haamgright to recover his money. To impose
terms of repayment as a condition for making theeosought by the plaintiff would be in di-
rect conflict with the policy of the Act. Accordihg the plaintiff was entitled to recover the
property without having teepay the loan.

3.1.6 He who comes to equity must come with cleaainds

This maxim means that a plaintiff who seeks antafjie remedy or other equitable relief must

show that his past conduct in the transaction le@ bair, honest and above board. It may be
distinguished from the previous maxim in that iters to behaviour prior to the suit, as op-

posed to future conduct.

[llustrations

() A tenant whose lease has been forfeited for nomagay of rent cannot expect equitable
relief against forfeiture if he has been using phemises for immoral purposes. S&él v.
Lewis(1956) 2 QB 1 at pp. 13, 14, 17.

(i) An equitable tenant under an agreement for a leaiseot expect to obtain a decree of
specific performance of the legal lease if he hasnbin breach of the covenants to be con-
tained in that lease. S@wastworth v. Johnsofi886) 54 LT 520.

(i) Where an infant beneficiary, by fraudulently rerg himself to be of age,
obtained from the trustees a sum of money to whiehvas not entitled until he came of age,
neither he nor his assigns could compel the tradtepay the sum over again when he attained
his majority. Se®verton v. Bannistef1844) 3 Hare 503.

It is important to note that the maxim does noerdbd any conduct of the plaintiff other than
that which is connected with the transaction insfjoa. As one American Judge put it: “Equity
does not demand that its suitors shall have lechdliess lives.” See Brandeis J.Lioughran v.
Loughran 292 US 216 at 229 (1934). It is only conduct whias “an immediate and neces-
sary relation to the equity sued for” that will hhe plaintiff's claim. Se®ering v. Winchelsea
(1787) 1 Cox Eq. 318 at 319, 320.

SELF ASSESSMENT EXERCISE 1
Explain the maxim “He who comes to equity must camité clean hands”.
3.1.7 Delay defeats equities or equity aids the vignt and not the indolent

It is a general principle of Equity that a persai mot be granted an equitable remedy if he has
been guilty of undue delay in bringing his acti@uch delay is known as “laches”. A court of
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Equity “has always refused its aid to stale demantiere a party has slept upon his right and
acquiesced for a great length of time. Nothing calh forth this court into activity, but con-
science, good faith, and reasonable diligence; evtiegse are wanting, the court is passive, and
does nothing.” Per Lord Camden LC in SmitiClay(1767) 3 Bro.C.C 639 n. at 640 n.

The doctrine of laches does not apply to casesrgedeby the Statutes of Limitation such as
claims to redeem or to foreclose mortgages of land, claim by a beneficiary against a trustee
for a non-fraudulent breach of trust. Wherever $ta&utes apply, no delay short of the limita-
tion period will bar the claim.

Application of the doctrine

The principles governing the doctrine of lachesensated in the well-known dictum of Lord
Selborne in Lindsafetroleum Co. v. Hurd1874) L.R. 5 P.C. 221 at 239, cited with apptova
by the Privy Council ifNwakobi v. Nzekw(1964) 1 WLR 1019. The doctrine applies
“where it would be practically unjust to grant anedy, either because the party has, by
his conduct, done that which might fairly be regarés equivalent to a waiver of it, or
where by his conduct and neglect he has thoughapsrhot waving that remedy, yet put
the other party in a situation in which it wouldtrize reasonable to place him if the
remedy were afterwards to be asserted.”

Further, it was emphasised by Ademola , CIJNagbemi v. Alukd1968) 1 All NLR 233 at
237, that “in considering the equitable doctrinelaxthes, the court does not act only on the
delay by the plaintiff, but must also consider &tjjuiscence on the plaintiff’'s part and (2) any
change of position that has occured on the defdisdpart.” Thus there will be laches where
the plaintiff has so acted as to induce the defehtiaalter his position in the reasonable belief
that the claim has been abandoned, or where tlag dehounts to evidence of an agreeement
by the plaintiff to abandon his right.

In Aganran v. Olush{1907) 1 NLR 66, land held by a family under caséoy law was sold in
1902 to the defendants by certain members of tiidyfavhose assent was necessary to the va-
lidity of the sale. The sale was therefore voiddiyehe plaintiff. The plaintiff took no steps to
set aside the sale until 1905, when he commenaeegrésent action. The court found (i) that
the plaintiff had at one stage agreed, for a camaiibn, to ratify the sale (though he subse-
guently resiled from his promise); (ii) that thefeledants had at one stage sued as owners of
the land to eject trespassers, and the plaintéfkof this but did not interfere; (iii) that the-de
fendants had erected houses on the land and tinifpldid nothing to stop them.

It was held that all these circumstances, coupleld the three-year delay in bringing the ac-
tion, amounted to lashes, and the plaintiff hadl s right to set aside the sale. Winkfield J. at
p. 68 said: ‘I think that the actions of the pl&inhkmounted to an expression of intention or a
promise not to exercise the right which he possksse

Another example of the application of the doctrineNigeria islbeziako v. Abuty1954) 3
ENLR 24. In this case, A in 1949 was granted fdueahe lease of a plot of land by L. B al-
leged that the same plot formed the subject-maftargrant to him by L's predecessor-in-title
in 1942. It was held that if B could prove that Adhnotice of his (B’s) interest when he ac-
guired the lease, prima facie B would be entitled tdecree of specific performance of his eg-
uitable interest to convert it into a legal est&st since he took no steps to enforce his rights
until the time of the present action in 1954, B \gasty of laches and had therefore lost what-
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ever rights he may have had. Reynolds J. quoteaiksage from Halsbury's Laws of England
(39 ed. Vol. 14 at p.646);

In certain classes of claim, the claim to reliefdquity must be made with special
promptitude. In claims for specific performance &odrescission of contracts, the
special relief in Equity is only given on conditiohthe plaintiff coming with great
promptitude ... Any substantial delay after negatiasi have terminated-such as a
year, or probably less-will be a bar.

But the doctrine of lashes is certainly not condirie specific performance and rescission of
contracts. IrEphraim v. Asuqug1923) 4 NLR 98, for instance, the plaintiff sough have a
grant of letters of administration set aside. Iisweeld that as nearly two years had elapsed
since the grant, and the administrator had inralbability completed distribution of the estate,
there had been laches, and the plaintiff's claieda

Finally, it may be noted that any reasonable exgilan for the delay, such as the plaintiff's
ignorance of the facts on which the claim is bas#gdncy or other disability of the plaintiff, or
fraud on the part of the defendant, will absolve paintiff. Also, in actions concerning rights
to land, the rights of the present plaintiff oviee tand will not be affected by the lashes of the
predecessor-in-title. S&dwokobi v. Nzekw(1964) 1 WLR 1019.

3.1.8 Equality is Equity
The application of this maxim may be consideredeunrtde following heads —
(i) presumption of tenancy in common;
(if) severance of joint tenancy;
(i)  equal division by the court; and
(iv)  the doctrine of satisfaction.

1. Presumption of Tenancy in Common

“Equity leans against joint tenancies.” Equityli#tss the joint tenancy, for in it the right of stworship
(thejus accrescendipperates — i.e. the survivor of two joint tenaatentitled to the whole property, and
the estate of the deceased tenant takes nothirgeré/there are more than one joint tenants, odehéh
of one, the whole property vests in the surviveitss process continues until there is only one isory
who then holds the land as a sole tenant. For @lel@taccount, see Megarry and Wallaw of Real
Property, 3° ed. Pp. 402t seq

In a tenancy in common, on the other hand, theesbfaa deceased tenant passes not to the sunuvor b
to those entitled under the deceased’s will orsitatey, for a tenant in common has a distinct simatiee
property which is his to dispose of as he wishes.

In three instances Equity treats joint tenantsaat &s tenants in common of the beneficial inter-
est, so that although at law the survivor is exditio the whole property, in Equity he will be re-
garded as trustee of the deceased’s share foetiefibof those entitled under the latter’s will or
intestacy. These instances are:

(a) Where property is purchase in unequal shares
Where two persons, X and Y, purchase property, ighoy the purchase money in unequal
shares, and have the property conveyed to themirst¢nants, on the death of X, Y becomes
entitled to the whole property at law, but in Eguie becomes trustee for X's estate of the share
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of the property proportionate to the amount advdrime X (Y being of course beneficially enti-
tled to his own share).

But where the money is advanced in equal sharés e¥ititled to the whole property both at law
and in Equity, for it is presumed that when twogoeis advance equal amounts, they intend the
jus accrescendo operate. Sekeake v. Gibsor{1729) 1 Eq. Ca. Abr. 290.

(b) Loan on Mortgage
Where two persons, X and Y, lend money to Z whao ti@rtgages his property to them jointly,
it is immaterial whether the amounts lent were éguainequal; since the transaction is a loan, a
tenancy in common will be implied, so that the sting mortgage will be a trustee for the estate
of the deceased mortgagee of that part of the propdich is proportionate to the sum lent by
the deceased.

(c) Partnerships
It is presumed that any property acquired by pastiretheir business is held by them as benefi-
cial tenants in common js accrescendi inter mercatores locum non hdbwtaning “the right
of survivorship has no place in business”)

2. Severance of Joint Tenancy
The term ‘severance’ is here used to describe theegs whereby a joint tenancy is converted
into a tenancy in common. A joint tenant may coheejoint tenancy into a tenancy in common
by severance. Where there is a joint tenancy ablkaw and in Equity (e.g. where two joint pur-
chasers advance equal amounts), Equity will readést the joint tenancy as severed and thus
converted into a tenancy in common, thereby exolythe right of survivorship.

Any alienation of his interest by a joint tenantlwring about severance. Even an agreement to
alienate suffices, provided it is made for valuee Brown v. Raindlg1796) 3 Ves. 256. Alien-
ation may be by outright sale or gift or by mortgadnipaye v. Aribisalg1930) 10 NLR 10the
point in issue was whether a merely equitably nagégof his interest by a joint tenant sufficed
to bring about severance.

The facts were that the plaintiff and his brothesrevjoint tenants under a settlement of land.
The deed of settlement was kept in the brother&arly. After the death of the brother it was
discovered that he had, without the consent optamtiff, deposited the deed with the defendant
as security for a loan, thus creating an equitaldetgage of his (the brother’s) interest in the

property.

The question was, did this operate to sever the jenancy? If the answer were in the affirma-
tive, the brother would have become a tenant inmomand the mortgage to the defendant
would be a valid alienation of the brother’s instreéhus entitling the defendant to retain posses-
sion of the deed. On the other hand, if there beeh no severance, the right of survivorship
would operate to vest the whole property in thenpl, both in law and Equity, and the defen-
dant would have no right to possession of the de€de Divisional Court adopted the latter
view, but the decision was reversed by the Fullr€athich held that the equitable mortgage, just
as a legal one, did bring about a severance, g jeint tenancy being converted into a tenancy
in common in Equity. It made no difference that thortgage was without the knowledge or
consent of the plaintiff, for one joint tenant meglidly sever without the concurrence of the
other. Accordingly, the defendant was entitlepadssession of the deed.
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3. Equal Division
Whenever there is no other fair and practicablasbagon which property may be distributed
amongst two or more rival claimants, the court \aliply the maxim and divide the property
equally between them. This may be seen in theviatlg examples:

() Where trustees fail to exercise a trust power, dbert will divide the trust property
equally amongst all the members of the class oétearies, even though the trustees
might have given unequal shares.

(i) Where there is a settlement including a directeyrtijat the fund shall be held on trust for
certain persons in unequal shares and (b) thaslaane which fails to vest shall accrue
to the other shares by way of addition, the acuenliebe in equal shares and not in the
proportions laid down for the original shares. 8eeBower’s Settlement Trugi942)
Ch. 197.

(i)  Where a husband and wife divorce or separate, lmtimg contributed to the purchase
of the matrimonial home, or having operated a jbemk account, the court will not, in
the absence of any contrary arrangement betweepdties, inquire into what was
contributed by each, but will divide the propergually between the two. See Jones v.
Maynard (1951) 1 Ch. 572. The rule is applicablerewhere husband and wife both
contribute to the running of a business. (§aadsman v. Landsmagi961) 105 S.J.
988.

4. The Doctrine of Satisfaction
Equity considers that if a father has more thananlel, it is unlikely that he would wish to pro-
vide for one child twice over to the detriment bétothers, hence the sub-maxim “Equity leans
against double portions” founded on the presentimax

3.1.9 Equity looks to the Intent rather than to theForm

At Common Law, observance of the correct forms raceedings in relation to any transaction
was all-important. Failure to do so often rendeadrhnsaction invalid or led to a total loss @ th
legal rights of a party. Conversely, if the duenie were employed in a transaction there was
often no possibility of challenging its validity tempering its rigours. Equity, however, looking
to the intent rather than the form of words, coesed it unfair for one party to insist on strict ob
servance of form and thereby defeat the substaheetransaction and the true intention of the
parties. This may be seen in the following example

(i) Time Clauses
If a party to a contract for the sale of land fadscomplete on the date stipulated in the agree-
ment, at Common Law he is in breach of contraal, the other party may repudiate the transac-
tion. But, in Equity, time is generally not of tessence of a contract, and breach of a time
clause will not be ground for repudiation by theestparty, provided the party in default is ready
and able to complete within a reasonable time.

(i) Covenants
Equity may regard a covenant as negative in substéthough positive in form) so as to enable
an injunction to be granted to restrain its breashyhere an injunction was granted to enforce a
“tied-house” covenant, whereby the owner of a pubbuse agreed that a certain brewery should
have the exclusive right of supplying beer to h8aeCatt v. Tourlg(1869) 4 Ch. App. 654.

(i)  Mortgages

53



In determining whether a transaction is a mortgageot, Equity looks at the substance and not
merely the form. Thus, e.g. parol evidence is adible to show that what appears on its face to
be an absolute conveyance was in fact intended toylway of security only.

The maxim is also exemplified by Equity’s attitutteredemption of mortgages. At Common
Law, if the mortgagor failed to repay the loan bae tate fixed by the mortgage, he lost for ever
his right to redeem the property. Equity, howewdways considered a mortgage to be a mere
security, and regarded the provision for repaynoanthe day stated in the mortgage covenant to
be a mere formality. Equity thus allowed a mortyaip redeem his property after the redemp-
tion date had passed.

(iv) Penalties and Forfeitures
In determining whether a clause in a contractpemalty or liquidated damages, Equity looks to
the intent of t he parties rather than to the fofrwvords used. Thus, the fact that the expression
“liquidated damages” as used will not be conclusivehe effect of the clause, and it will be
treated as a penalty if it is found that it was agfenuine pre-estimate of the loss likely to e su
fered in the event of a breach, but merely a stijah in terroremto induce performance of the
contract. If the clause is found to be a pen&tyyity will grant relief to the promisor by reduc-
ing the amount to be paid by him to the actual kdgtered by the promise as a result of the pro-
misor’s default.

On the same principle, Equity granted to a tenalefragainst forfeiture of his lease for non-

payment of rent. This is now a statutory rightte Section 210, Common Law Procedure Act
1852; also provided for by the various High Couatns, viz., Lagos, Cap. 80, s.22; East, Cap.
61, s.29; North, Cap. 49, s. 20; West, Cap. 44,.9Be court will restore the lease if the tenant
pays all arrears of rent and the landlord’s costisimvsix months after the forfeiture.

(v) Equitable Assignment
For an assignment of a chose in action to be \alidw it must comply with the provisions of
the Judicature Act 1873, section 25(6), which remitito be in writing, to be absolute, and no-
tice to be given to the debtor or trustee. Buaasignment which is not in the form required by
the statute is quite valid in Equity. The clasdictum on this point is that of Lord MacNaghten
in Brandt’'s Sons and Co. v. Dunlop Rubber C®05) A.C. 454 at p. 462the language is im-
material if the meaning is plain. All that is nesary is that the debtor be given to understand
that the debt has been made over by the crediswore third person.”

(vi) Deeds
At Common Law a promise under seal is enforceaid® ¢hough unsupported by consideration.
Equity however, will normally refuse to grant sgecperformance of a purely voluntary agree-
ment even though it is made by deed. $eferys v. Jefferyfl841) Cr. & Ph. 138. This is ex-
pressed in the sub-maxim, “Equity will not aid durdeer.”

3.1.10 Equity looks on that as done which ought toe done
Two examples of this maxim may be given —

(i) Under the doctrine iWalsh v. Lonsdal¢1882) 21 Ch. D. 9,one who enters into poss-
ession of land under an agreement for a lease miwthe court will grant specific perform-
ance, is in the same position (as between himseltlae landlord) as if the lease had actually
been granted to him. In other words, “an agreerfané lease is as good as a lease.” The
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leading Nigerian case Bavage v. Sarrougli937) 13 N.L.R. 141the facts of which may be
stated simply. The plaintiff and his brother amstes were owners of certain land and build-
ings. The defendant obtained from the plaintifffether a written agreement, not under seal,
for a lease for five years. The plaintiff claimesttovery of possession of the property. It was
held that in Equity the lease, though not undel, seast be deemed to have been effectively
granted and that for practical purposes the pavis® inter se in the same position as if the
lease were valid at law, and that the claim foovecy of possession, therefore, failed.

(i) The Doctrine of Conversion

If a trustee or other person is under a bindinggakibn to sell land and convert it into
money, or to invest a sum of money, in the purctaskand, Equity regards that as done
which ought to be done and treats the propertyeasghin its converted state from the time
when the duty to convert arose. See Snell' @8, (1960) pp. 513-527.

In Iragunima v. R.S.H.P.D.A2003) 12 NWLR Pt. 834 p.427, th&"2espondent’s vendor
applied for a renewal of the lease which was agssign him by the original lessee. The evi-
dence on record shows that approval was given &yGibvernor for the renewal of the lease
in favour of the ¥ respondent’s vendor for a term of 60 years frold64 the date the origi-
nal lease expired. There was also evidence tha?'thespondent’s vendor was called upon
to pay all necessary fees relating to the new |eghse is, arears of rent from 1964-1973, the
preparation, execution and registration of the tease which he did and obtained receipts
which were tendered in evidence. What remained faashe f' respondent to execute the
new lease in favour of thé®2respondent’s vendor. This was not done. Sinc&theespon-
dent’s vendor was in possession under the agreeimeatnew lease for a term of 60 years
from 1/1/64, he and the2respondent were, in equity, in the same positiéth vespect to
their respective rights as if a lease had beentgdaConsequently, he had at least an equita-
ble interest in the property in dispute.

3.1.11 Equity Imputes an Intention to Fulfil an Obigation

Where a person is obliged to do an act, whethdaWwy(in the wide sense) or by moral obliga-
tion, and he does an act which could be taken l&flifig that obligation, Equity will put the
most favourable construction on his motives, anaviliebe deemed to have done the act in per-
formance of his duty. This maxim is the foundatodrihe doctrines of performance and satisfac-
tion.

3.1.12 Equity Acts “in Personam”

One of the most important characteristics of thiesgliction of the Court of Chancery was that its
decrees were directed personam, i.eagainst the defendant personally. Thus, Lord Eikre

in the Seventeenth Century could justifiably cldmat the controversial common injunction is-
sued by the Chancellor was not an interference Wieéhdue processes of the Common Law
courts, but merely a direction personanto the individual that, on equitable grounds, hesmu
not sue at Common Law. The maxim also meant thptoperty matters the Court of Chancery
would act against the person of the defendant lgnaitting him to prison for contempt if he
failed to obey a decree, rather thamem, i.e. against the property involved in the dispute.

Later Equity developed the alternative method afusstration of the defendant’s property until
he obeyed a decree, and today, whilst still retgirihe powers of committal and sequestration,
the court has numerous more convenient methodaefofang its decrees. Thus, if a defendant
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fails to convey land to the plaintiff as ordereddwyecree of specific performance, the court, in-
stead of merely imprisoning him or sequestratirg groperty, may appoint another person to
execute the transfer on his behalf; or it may makesting order, which has the effect of trans-
ferring the property from one person to anothehwout the need for a conveyance. Furthermore,
since the Judicature Acts 1873 to 1875, equitabtzesks are enforceable by any appropriate le-
gal writ; thus, e.g. an order for the repaymentohey can be enforced by a writf@ry facias.

The maxim has thus lost some of its earlier impm#a but its survival may be seen in the rule
that the court may make an equitable decree rgladiproperty situated outside the jurisdiction,
as an exception to the general jurisdictional knaf the courts. Thus, the court may enforce a
trust relating to land abroad where the trusteegagsent within the jurisdiction (s&ochefou-
cauld v. Boustead1897) 1 Ch. 196), or similarly, where the execsitare present, administer
assets abroad. Séaving v. Orr-Ewing(1883) 9 App. Cas. 34. In the leading casdehn v.
Lord Baltimore(1750) 1 Ves. Sen.444, it was held that the Ehgtisurt could decree specific
performance of a contract to sell land in Amerg&ace the defendant was within the jurisdiction.

This latter case was followed Bata Shoe Co. v. Melikigi1956) 1 FSC 100, where the Supreme
Court held that the High Court of Lagos had juesidn to order specific performance of a con-
tract to assign a lease of land situated at Abt&herthen Eastern Nigeria, which was outside the
jurisdiction of the Lagos Court, on the ground ttieg defendant resided in Lagos. Another in-
teresting illustration of the maxim is afforded Ayinule v. Abimbolg1957) LLR 41. In this
case, the defendant had been employed as agentagos firm, Jones Commercial Services.
After leaving his employment, he held himself ositséill acting for the firm by writing from Ac-
cra, Ghana, to a firm in Germany, using his foremployers’ notepaper and signing “for Jones
Commercial Services.” Onyeama J. granted an injpm@gainst the defendant restraining him
from so acting in Ghana, on the ground that he prasent in Nigeria. Since Equity aatsper-
sonam|t was immaterial that the acts complained of weeing committed abroad.

Lastly, it is a controversial point whether the éfciary’s right under a trust is a right per-
sonamsince the beneficiary may not only sue the truptsonally to recover the trust property
or its value, but may also trace the property aubver it or its proceeds from any other person
into whose hands it has come. The right to trhas tesembles a right rem, attaching itself to
the property. However, because the beneficiarynmasight to trace against a bona fide pur-
chaser of the property without notice of the trings, interest cannot be said to be a full right
rem (unlike a legal interest). It has thus been satggk by many writers that these equitable
rights are hybrids, being technically rightspersonamput bearing more resemblance to rights
in rem.

4.0 CONCLUSION

The maxims are to show the historical developméegaitable rules and procedure; and guide
the application of those rules at the present arilda future.

5.0 SUMMARY

In this unit, we have considered the maxims of igqiou should now be able to explain each
of the maxims and distinguish them even though theylap.

6.0 TUTOR-MARKED ASSIGNMENT
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Briefly explain the application of the maxim ‘edjtxais equity’.
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1.0 INTRODUCTION

In the last unit, we examined the maxims of equitiiich are guidelines of the jurisdiction of
Equity which have been developed throughout iteohysin this unit, we will examing@riority and
the doctrine of bona fide purchaser for value withnotice. The question of priority becomes
important when there are two or more competing@sts in property, more so, when the various
competing interests cannot be satisfied by thd t@tiie of the property that is subject to these
interests.

2.0 OBJECTIVES
By the end of this unit you should be able to:

0] Explain Priority;
(i)  Discuss the doctrine of bona fide purchasewv&tue without notice; and
(i)  Define notice.

3.0 MAIN CONTENT

3.1 Priority

According to Maitland (Equity (Brunyate 2nd Ed.4B9p.125), 'It happens with unfortunate fre-
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guency that a man having title to land contrivesri®ans of fraudulent concealment to get mon-
ey from a number of different persons on the sécuri the land - then disappears - and the
lenders are left to dispute among themselves #seto@rder in which they are to be paid out of
the value of the land which is insufficient to galof them.’

There is a similar situation with regard to deatingth family property. It is a notorious fact that

a piece of family land is being sold at differeimes to different persons. As Verity, Ag. P. ob-

served inOgunbambv. Abowab(1951) 13 W.A.C.A. 222 at 223,
“The case is indeed in this respect like many wltichne before this court: one in which
the Oloto family either by inadvertence or desigh sr purport to sell the same piece of
land at different times to different persons. I$g@s my comprehension how in these days,
when such disputes have come before this courtaweover again, any person will pur-
chase land from this family without the most car@iuestigation, for more often than not
they purchase a law suit, and very often thatlihaly get.”

We shall see that many of these cases raise theeproof priority: two informal sales of the
same property at different times to two differeatgons wouldprima facie,create equitable in-
terests in the property in favour of the purchgsetsle an informal sale followed by a formal
sale would respectively create an equitable intened a legal interest. In both cases, as between
the rival claimants, priority will be determined the relevant rules of law and equity.

3.1 Periority: The Temporal Order Rule

(i) Competing Legal Interests:Subject to some statutory provisions relatingemistration of
certain interests in land and some other rules lwbige their origin and development to the
Court of Chancery, the general principle is thaonty is to be determined by the order in
which the competing interests are creat@di prior est tempore, potior est jurée who is
first in time is stronger in law. This temporal erdof priority is equally recognised both at
law and in equity. As between adverse claimants lefgal interest, he who is prior in time is
stronger in law. The conflict in this case is, hge more apparent than real, for, where a le-
gal mortgage has been created by the grant ofse s&elones v. Rhind1869) 17 W.R. 1091),

a subsequent legal mortgage of the same propartia&a effect only in the reversion, that is,
after the expiration of the earlier mortgaged leaSeeMason v. Rhodeg4d.885) 53 L.T. 322.

Or, as was the case AduKofi v. G. A. Adje(1942) 8 WACA 198, where a landed property was
sold at two different auctions under two differantts issued by different Tribunals of compe-
tent jurisdictions. The court held that the pldinitho bought the landed property in the earlier
auction which was a day before the second auctah) im point of time, obtained a better title
and that the subsequent sale to the defendantdatfect. In this case, it is obvious that the de-
cision could not be otherwise unless the defendauntd establish the invalidity of the earlier
auction sale.

(i) Competing Equitable Interests: Where each of the rival claimants has only an aflietin-
terest in the property, provided the equities apgaé the basic ruleQui prior est tempore potior
est jure’applies.

In Cavev. Cave(1880) 15 Ch. D. 69, a trustee, in breach of tqustchased land with trust fund
and the conveyance was made in his brother's ndowever, the equitable right of the benefi-
ciaries under the trust attached to the land. Ththbr made a legal mortgage to X and later an
equitable mortgage in favour of Z. Neither X noh@d notice of the beneficiaries right under
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the trust. As between the equitable rights of thedbiciaries and the equitable interest of Z, the
former prevailed being earlier in time. But as bstw the beneficiaries' right and X's claim, the
latter prevailed in accordance with the maxim thihere the equities are equal the law prevails.
Thus, equity not only follows the law, it also gsveecognition to the superior strength of the
law.

Similarly, in Assafv. Fuwa(1954) 13 W.AC.A 232, where each of the rival clants had only
an equitable interest, the Judicial Committee efRnivy Council upheld the temporal order of
priority.

Modifications of the Rule

Qui Prior Est Tempore Portior Est Jure
(i) Where there is equal equity the law prevails.
(i) As between equal equities, the first in time shalivpre

Two maxims of equity are of great importance inde¢ermination of priority between rival ad-
verse claimants to the same property. First, witegee is equal equity, the law shall prevail.
The import of this maxim is that as between advelagnants, where one has the legal interest
and the other has an equitable interest, the ctaimiathe legal interest will be preferred pro-
vided there is 'equal equity'. Equality in this text does not mean or refer to prioritypoint of
time, it means the non-existence of any circum&anmaich affects the conduct of one of the ri-
val claimants, and makes it less meritorious tlna of the other. Segaileyv. Barnes(1894) 1
Ch. 25, 36.

Thus, inAjosev. Harworth (1925) 6 N.L.LR. 98, the plaintiff who had earlien obtained an
equitable interest in the property in dispute, giduhis action asking for a declaration that the
property belonged to him as against the defendam Wad subsequently obtained the legal es-
tate in the property. Van Der Meulen J. found thatdefendant's conscience was clear and that
there was nothing in the conduct of the defendanictWmade his Claim, in the transaction, less
meritorious than that of the plaintiff, since thgudéies were equal, the claim of the defendant,
who had subsequently acquired the legal estatehebisto prevail over that of the plaintiff
whose claim was equitable. See furtii@lcher v. Rawling1871-72) 7 Ch. Ap. Cas. 256.

The other maxim of equity which may modify the teargd order of priority is: 'as between equal
equities the first in time shall prevail." The r@pplies as between rival claimants of equitable
interests in the same property. However, the maagnstated does not sufficiently explain its
practical operation, all it does is to confirm theneral principle’Qui prior est tempore portior
est jure. In this connection, the exposition of the rujekindersley V-C inRicev. Rice(1853) 2
Drewry 73 at 78; 61 E.R. 64& instructive. He said 'in a contest between pedwving only
equitable interests, priority of time is the grouoidpreference last resorted to; that is, that a
Court of Equity will not prefer the one to the athen the mere ground of priority of time, until
it finds upon an examination of their relative neerihat there is no other sufficient ground of
preference between them, or, in other words, thait equities are in all other respects equal;
and that, if the one has on other grounds a betpeity than the other, priority of time is imma-
terial.' (See alsd,atec Investments Ltd v. Hotel Terrigal Propertg.l(1965) 113 C.L.R. 265).

In the above case, a vendor of a leasehold prop=ted and endorsed receipt for the payment
of the purchase money in the deed of conveyancenwhactual fact, no money had been paid;
and, the title deeds in respect of the propertyevaslivered to the purchaser, who, subsequently
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deposited it with the defendant to secure an adyjahes creating an equitable mortgage in fa-
vour of the defendant who had no notice of the vedmgayment. The purchaser then absconded
without paying either the plaintiff-vendor or thefdndant-equitable mortgagee. The question
was Who should be preferred: the vendor's equitisatefor the unpaid purchase money or the

equitable mortgage of the defendant, it being distedd that the total value of the leasehold

property was not sufficient to satisfy the respextlaims of the vendor and the equitable mort-
gagee.

No doubt, the two competing equitable intereststralotedly considered, are of equal value in
respect of their nature and quality. However, thesgion, whether their equities are in other re-
spects equal, or whether the one or the otherdwasdrad the better equity, must depend upon all
circumstances of each particular case, and espettial conduct of the respective parties. In this
regard, the fact of the possession of the deedshwhe mortgagee acquired with perfeona-
fides,and without any wrong done to the vendor gave thmequitable mortgagee a better equi-
ty than that of the vendor, therefore, the equéabterest of the mortgagee was held to prevail.
The decision will, however, be different if uporcamparison of the conduct of the two parties
and a close examination of all the circumstancat@fcase there is nothing to give to the one a
better equity than the other. The general princgaeerning determination of prioritgui prior

est tempore portior est jurean then be applied, that is, priority of time énnbs of creation will
give the better equity.

In Re King'sSettlemen{1931) 2 Ch. 294 at 301, the settlor made a comay# his son and
daughter-in-law. The deed of conveyance statedtliggt took as absolute beneficial owners in
consideration of his love and affection for therheTson and the daughter-in-law at the same
time executed a deed poll declaring trusts of tloperty in favour of the settlor and other bene-
ficiaries. The conveyance and the title deeds wareded to the Son and the daughter-in-law,
who purported to be absolute owners, created incamaes on the property in favour of certain
incumbrancers for value and without notice of su3the plaintiffs, who were beneficiaries un-
der the trust, brought this action against the ni#d@at equitable mortgagee, the defendant trus-
tee, asking for a declaration that the defendadtritaenforceable lien or charge on the proper-
ty. The competition was, therefore, between thergquitable interests of the beneficiary under
the trust and the subsequent equitable lien ofrtbkgagee.

Farewell J. decided in favour of the equitable g@gee. In the course of his judgement, he ob-

served:
“I have now to decide between the equities of thedficiaries, and of the incumbrancers,
treating them both for the moment as equitablenmmancersPrimafacie,the beneficia-
ries' equity, being earlier in date, ought to pre\But when | find that their title is based
on a document in a form wholly misleading and resglnecessarily in third parties being
wholly misled as to the character in which the ddBmnts (Trustee) take the property, |
should be going against all equitable principlelswiere to hold that the beneficiaries' eq-
uity prevailed over that of other persons actingamplete innocence and misled by the
settlor (one of the plaintiffs) through whom alahe beneficiaries claim, and | should be
wrong if | allowed the equity of the settlor and bieneficiaries to prevail.”

The unusual form for the creation of the trust midebeneficiaries' equity less meritorious. The
deed of conveyance indicated an absolute giftetas nothing on the face of it to show that a
'secret trust' had been engrafted. The case isgVawdifferent from that where a trustee, in or-
der to raise money for his own purposes, fraudlylereates an equitable mortgage in the trust
property and deposit deeds of title with the edpganortgagee who had no actual or construc-
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tive notice that any breach of trust had been cdtethand was not guilty of any conduct which
would make his equity inferior to the equity of theneficiaries. Here the equities are equal in
every respect, that being so, that of the beneiggavhich is prior in point of time will prevail.
SeeCapellv. Winter(1907) 2 Ch. 376, 381.

Fraud and Negligence
Fraud and negligence may, in certain cases, dfiecabove stated rules of priority. Northern
Counties of England Fire Insurance CompanyVhipp(1884) 26 Ch. D. 482 at 482, Fry L.J.
stated the following relevant principles. Firste ttourt will postpone the prior legal estate to a
subsequent equitable estate where the owner déglaéestate has assisted in or connived at the
fraud which has led to the creation of a subseqaquitable estate without notice of the prior
legal estate. Such assistance or connivance mafdyeed from an omission on the part of the
prior legal owner to use ordinary care in inquiradter or keeping title deeds, especially where
such conduct cannot otherwise be explained. Seawhere the mortgagee of the legal estate
has constituted the mortgagor his agent with atithéo raise money on the security of the
mortgage, and the estate thus created has by #wel for misconduct of the agent been
represented as being the first estate.

However, a prior legal estate will not be postpotted subsequent equitable estate on the ground
of mere carelessness or want of prudence on theopéne legal owner. In Northern Counties'
case (supra), C, the manager of a company had agadghis freehold estate to the company and
handed over the title deeds to them. The deeds kegrtein a safe of the Company. The safe had
only one lock having duplicate keys, one of whichsventrusted to C in his capacity as manager.
Some time afterwards C took the deeds out of theewdhout the mortgage, and handed them to
W, to whom at the same time he executed a mortfgagaoney advanced to him by W who had
no notice, actual or constructive, of the compasgtaurity.

The court noted that though there was great camdss in the manner in which the company
dealt with their securities, the carelessness wasvidence oéiny faud as to postpone their prior
legal estate to subsequent equitable estate of Wad a carelessness likely to injure and not to
benefit the company. Had the company combined thigir manager to induce W to lend her
money, the companyfwior legal estate would have been postponed. Furtherrtf@ecompany
did not constitute C as their agent with authot@tyraise money on the company's securities. It
was, therefore, held that the mortgage of the compad priority over the mortgage to W.

Gross negligence may deprive a legal owner of haipy. In Oliver v. Hinton (1899) 2 Ch. 264
at 273, the purchaser for value of the legal estattout notice of the prior equitable mortgage
by deposit of the title deeds was postponed omgtbend that his failure to ask for and obtain the
title deeds which would have fixed him with notieanounted to gross negligence sufficient to
deprive him of the protection of the legal estate.

Similarly, in Akingbadev. Elemeshql954) 1 All N.L.R 154, a purchaser who was in a position to
know of the prior equitable interest but for hi®gg negligence in finding out the relevant facts
was postponedSge furtherOgunbambi v. Abowafil951) 13W.A.C.A. 222 at 225; Walkerv. Li-
nom(1907) 2 Ch. 264, in this case, the trustees fditedbtain the title deeds to the trust properg t
prior interest of the beneficiaries under the tas, therefore, postponed to that of the subsedornt-
able incumbrancer without noticé)hus, it is not essential that a purchaser fore/ahthout notice
should have been guilty of fraud before he is degriof the protection of the legal estate; it is
sufficient that he has been guilty of such grosgligence as would render it unjust to deprive the
prior incumbrancer of his priorityQliver v. Hinton at 274)
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SELF ASSESSMENT EXERCISE 1

Define notice.
3.2 Bona Fide Purchaser for Value Without Notice

The doctrine obonafidepurchaser for value without notice provides the nfiesdamental dis-
tinction between legal and equitable rights in prtypy The doctrine is equally important in the
determination of priority between rival claimanfarderests in property. The essence of the doc-
trine is that where a defendant has a better equigysuperior title, a court of equity will not-de
prive such defendant of any right of property, vileetlegal or equitable, for which he has given
value without notice of the plaintiff's equity. Sée following casesijosev. Harworth (1925)

6 N.L.R. 98;Griffin v. Talabi (1948) 12 W.A.C.A. 370Martins v. Molade (19309 N.L.R. 53.

The plea of purchaser for value without notice lbees relevant where there is competition be-
tween —

() legal and equitable interests,

(i)  two equitable interests, and

(i)  equitable interest and mere equity.

3.2.1 Bona Fide Purchaser of the Legal Estate foralue Without Notice

Much ‘as Courts of Equity break in upon the comnhmm, when necessity and conscience re-
quire it, still they allow superior force and stgéim to a legal title to estates.” Per Lord Herd-
wicke L.C. inWortley v. Birkhead1754) 2 Ves. Sen. 571 at 574. See furthe& S.W. Rail-
waysv. Gomm(1882) 20 Ch.D. 562, 586. Once the pledonha fidepurchaser of the legal es-
tate for value without notice is sustained by tbart, any other incumbrancers' claims or inter-
ests will be postponed.

Both the test and the strength of the plea arstiiled by the decision of James L.JPilcherv.

Rawlins(1872) 7 Ch. App. 259 at 268.
“I propose simply to apply myself to the case giuachaser for valuable consideration,
without notice, obtaining, upon the occasion of pischase, and by means of his pur-
chase deed, some legal estate, some legal right t&gal advantage; and, according to
my view of the established law of this court, sacpurchaser's plea of a purchase for val-
uable consideration without notice is an absolutejualified, unanswerable defence, and
an unanswerable plea to the jurisdiction of thigrcdSuch a purchaser, when he has once
put in that plea, may be interrogated and testexhtoextent as to the valuable considera-
tion which he has given in order to show bena fideor mala fidesof his purchaser, and
also, the presence or absence of notice; but whea be has gone through that ordeal,
and has satisfied the terms of the plea of purcf@sealuable consideration without no-
tice, then, according to my judgement, this coas ho jurisdiction whatever to do any-
thing more than to let him depart in possessiothaf legal estate, that legal right, that le-
gal advantage which he has obtained, whateverytbealn such a case a purchaser is en-
titled to hold that which, without breach of duly has had conveyed to him.”

In Folashade v. Duroshol@gl961) 1 All N.L.R. 87the Federal Supreme Court reiterated that
where an estate is affected by an equitable inteaesubsequent purchaser for value will not be
affected by that equitable interest provided haioled the legal estate, he gave value for the
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property and he had no notice of the equitableeésteat the time (when) he gave his considera-
tion. See furthe€Colev. Folami(1956) 1 F.S.C. 165riffin v. Talabi(1948) 12 W.A.C.A370;
Okunubi v. Assaf (19518 W.A.C.A. 226.

The fact that a purchaser had the legal estateegmavto him is not sufficient to give him priori-
ty. In equity, the claim of the prior equitable owner wbbk preferred if the purchaser of the le-
gal estate had bought the property in dispute Witbwledge of the prior equitable interest af-
fecting the propertySeeColev. Folami (supra). However, where the purchaser claims t@ ha
bought the property for value without notice of aquities attaching to the land and such claim
is not disproved, the legal title so obtained by plurchaser will not be disturbed; he takes free
from any prior equitable interest affecting thegeay.

The following analysis of the plea is instructive:

1. BONAFIDE: For the plea to succeed, the purchasest establish his good faith. It is essen-
tial that he must be innocent of any equity attagho the property in dispute; that is, he must
not be affected by any notice, actual, constructwvemputed, of a prior equity affecting the

property.

2. PURCHASER FOR VALUE: Since equity will not assa volunteer, a purchaser who has
not given value for the property takes subjectlk@m@or equitable rights affecting the property.
Value means money or money's worth. $éerndikev. Hunt (1859) 3 De G. & 1. 563. Mar-
riage consideration is of the very highest valughér than that of money paid on a purchase.
SeeSalih v. Archi(1961) A.C. 778, 793. A transfer of property inisiaiction of a pre-existing
debt confers on the transferee the title of a pseh for value. Such transferee gives valuable
consideration just as much as if he had actualiy w&h money; for, he has given up or parted
with the right to sue in respect of the debt. $aglor v. Blakelock (1886) 32 Ch.D. 562, 568.
The mere fact that the value given by a purchaseot adequate is not sufficient to defeat the
plea ofbonafidepurchaser; it may, however, cast some doubt orptbprietary of the transac-
tion.

3. LEGAL ESTATE: The doctrine requires that the ghaser must have obtained
a legal estate. Having obtained the legal estatevdtue without notice, the pur-
chaser takes free from all prior equities affectihg property. See the following
case<Lole v. Folami(1956) 1 F.S.C. 68Dkunubiv. Assaf (195113 WA.C.A. 226;Johnson v.
Onisiwo(1943)9 W.A.C.A. 189.The position may be constrasted with that of the pu
chaser of an equitable interest for value withaatiae of prior equitiesin this case,
the temporal order of priority applies; provide@ #quities are equabee the followingAs-
saf v. Fuwa(1954) 13 W.A.C.A. 232Phillips v. Phillips (1862) 4 De G.F. & J. 20& avev.
cave(1880) 15 Ch.D.639.

The strength of the doctrine lies in the acquisitiontted legal estat&eeSoremekun. Sodipo
(1959) L.L.R. 32. If the purchaser is in the prace$ acquiring the legal estate at the time he
receives notice of prior equitable interest affegtine property, he will be bound by such inter-
est The position is the same even if the purchaagicompleted negotiation and offered or paid
the purchase money but the legal estate has not tmeveyed to him. Se&llen v. Knight
(1846) 5 Hare 272.

Modifications
The emphasis on the acquisition of the legal esdatewever subject to qualifications.
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1. Better or Superior right to Legal Estate:

Where a purchaser acquires an equitable interéisbutinotice of the prior equitable interest af-
fecting the property, and he, by virtue of his ¢gjle interest, subsequently acquires a superior
right to call for the legal estate, he takes preced over the prior equitable interest. Acquisi-
tion of a superior right to legal estate may andgere a third party without notice of the prior
equity, acquires the legal estate as trustee fistibsequent purchaser who must have had no
notice of the prior equity. Sestanhope v. Earl Vernefl761) 2 Eden 81. This qualification
may be justified on two grounds —

() The beneficiaries and trustees of a trust are one;

(i)  Where the equities are equal, the law prevails.

In Taylor v. London and County Banking C@.901) 2 Ch. 231 at 262-268{irling L.J. said
‘Now, a purchaser for value without notice is égditto the benefit of a legal title, not merely
where he had actually got it in, but where he hastter title or right to call 'for it. This rule
was laid down iWilkesv. Bodington(1707) 2 Vern. 599. It has accordingly been hedd tha
purchaser for value takes an equitable title oofypmits to get in an outstanding legal estate,
and a subsequent purchaser for value without neticeures, at the time of his purchase, the
person in whom the legal title is vested to dechameself a trustee for him., or even to join as
a party in a conveyance of the equitable inter@#tdugh he may not formally convey or dec-
lare a trust of the legal estate), still the subs@d purchaser gains priority.'

The above proposition was approvedAssafv. Fuwa (supra) In that case, the Judicial Com-
mittee of the Privy Council stated that before ¢k@m of a better right to call in the legal es-
tate' can displace the operation of the princigle prior est tempore portior est jurthe clai-
mant must show that the owner of the legal est#tterdi) had declared an express trust of the
legal estate in his favour @r) had joined in the conveyance to him of the legtdtes or(iii)

had lodged the title deeds with him. If there issugh positive act by the owner of the legal
estate, a claim to a better right to call for tegdl estate cannot be sustained; mere inertia or
passivity on the part of the owner of the legahtstill not be a substitute.

However, an established better or superior rightdgal estate will not avail against a purchas-
er for value of the legal estate without noticepabr equitable interest. The right to call for
the legal estate is, no doubt, inferior to the alcpwrchase for value of the legal estate without
notice. An agreement by A to sell to B creates@uitable interest in favour of B who, by vir-
tue of the agreement, has the right to call forldgal estate. But if C, for value and without
notice of B's prior equitable interest, acquires libgal estate from A, he takes free from the
prior equitable interest of B. S&arnham v. Skippg1885) 55 L.J. Ch. 263.

2. Subsequent Acquisition of Legal EstateWhere a purchaser of an equit-
able interest in property that is affected by abipgaquitable interest subse-
guently acquires the legal estate, he takes fima the prior equitable inter-
est provided at the time he obtains the equitalilkerest he had no notice of
the prior equitable interest, and that the legahtesso obtained is not in
breach of trust. Selgailey v. Barneg1894) 1 Ch. 25, 28Notice of the prior equita-
ble interest at the time he obtains the legal essaimmaterial.

The position is clearly illustrated by Lindley Lid. Bailey v. Barnes(supra at
36). 'The maximQui prior est tempore portior est juis in [favour of a prior equitable owner], and
it seems strange that they should, without anyudetd their own, lose a security which they once
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possessed. But the above maxim is, in our lawestihp an important qualification, that where eq-
uities are equal, the legal title prevails. Eqyalitere does not mean or refer to priority in paht
time, as is shown by the cases on tacking. Equalians the non-existence of any circumstance
which affects the conduct of one of the rival clants, and makes it less meritorious than that®f th
other. Equitable owners who are upon equality ia tBspect may struggle for the legal estate, and
he who obtains it, having both law and equity andide, is in a better situation than he who has eq
uity only.

This doctrine is not confined to tacking mortgadealso applies in favour of all purchasers of
equitable interests for value without notice obprequitable interests, who get in the legal es-
tate. It does not however apply to an equitableaswho gets in the legal estate from a trustee
who conveys the legal estate in breach of trust, B&ylor v. London and County Bank Com-

pany(supra)

3. Mere Equities: The distinction between a mere equity and an aflatin-
terest is tenuous ehce the difficulty in ascertaining whether a righproperty is an equita-
ble interest or a mere equity. Yet the distincttamnot be avoided because of the attendant con-
sequences. An equitable interest is an establisftetest in property while a mere equity is a
property right inferior to an equitable interesee®hillips v. Phillips (1862) 4 DeO.F. & J.
208: Latec Investments Ltd. v. Hotel Terrigal Propertg.L(1965)113 C.L.R.
265.

A mere equity is binding on a purchaser only iffsmgere equity is ancillary to or dependent
upon the equitable interest acquired by the purthasthe property. SedNational Provincial
Bank Ltd.v. Ainsworth(1965) A.C. 1175. A purchaser of an equitable ggein land need not
obtain the legal estate before he takes free fnoon mere equity affecting the property provided
he is abonafidepurchaser for value without notice just in the samag as a purchaser for value
of the legal estate without notice takes free fymmor equitable interest. Seéthillips v. Phillips

(op. cit).

Examples of equitable interests are: estate cdstracvendor's lien for unpaid purchase-money;
equitable mortgages; restrictive covenants; interet beneficiaries under trusts. Mere equities
that will succumb to subsequent equitable interestiside the right of a mortgagor to reopen a
foreclosure order, the right to set-aside a connegdor fraud, the right to set aside a deed for
fraud or undue influence and the right to have duenits rectified or set aside for mistake. See
the following casesWrightv. Dean(1948) Ch. 686Mackrethv. Symmong1808) 15 Yes. 329;
Ricev. Rice (1853) 2 Drew 73; 61 E.R. 64&e Nisbet and Potts' Contra(t905) 1 Ch. 391;
Cavev. Cave(1880) 15 Ch.D. 639 atec Investments Ltd. v. Hotel Terrigal Properiynited
(1965) 113 C.L.R. 2693ainbriggev. Browne(1881) 18 Ch.D. 118Garrard v. Frankel (1862)

30 Beav. 445;an8mithv. Joneg(1954) 1 W.L.R: 1089.

Notice

The function of notice is not to create a propeigyt, it is to prevent the holder of a superidieti
from using such title for a purpose that is incetesit with good faith and honest dealings. Ree
Nisbet and Potts' Contra¢l905) 1 Ch. 391Barkerv. Stickney(1919) 1 K.B. 121. The importance
of notice therefore is that it enables a courtapfigy to bind the conscience of a purchaser ofpgesu
rior title and forbid him to set up his superidtetiagainst prior owners of inferior interest atfeg
the property. (Lord Westbury L.C. Buckland v. Gibbing1863) 32 L.J. Ch. 391, 395). It is clear
therefore that a purchaser of legal estate withcaadf prior equitable interest affecting property
takes subject to the prior equitable interest. A&=saf v. Oyinloy€1951) 20 N.L.R. 1.
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Basis of the Doctrine

The doctrine of notice is relatively free from &diality or technicality. Questions and problems
arising from the doctrine have always been decwligdl reference to simple common sense, justice
and fairplay. As Rhodes J., observed: 'The rulesspect to notice to purchasers of adverse tiles
claims, other than such as is imparted by the ds¢@re not founded upon any arbitrary provisions
of law, but have their origin in the consideratiaigprudence and honesty which guide men in their
ordinary business transactions.' fagtonv. Gordon(18699) 37 Cat. 202, 206.

Indeed, it is very much true to say that the daoetiof notice is one of many cases in which equity
has placed high premium on substance and in wimde accomplishment of its ultimate purpose
to do justice, brushes aside all matters of forrteohnically except when controlled by statutory re
guirements. (Lord Cranworth Warev. Egmont(1854) 4 De. G: M. & G. 460).

3.3 Definition and Meaning of Notice

Simply put, notice in equity is knowledge of exigfifact. It may take one of three forms, viz,
actual, constructive or imputed.

() Actual Notice:

This kind of notice speaks for itself. A purchabas actual or express notice of
prior interest, if, at the time when value was gi\®y him, or at any time before
the completion of the transaction, he was in facar@ of the existence of such
interest.See Joyce, J. iRerhamv. Kempste(1907) 1 Ch. 373 at 378Hummani Ajokes. A.Y.

Oba (1958) W.N.L.R. 208, 210Thus, actual notice consists of such personal know-
ledge of a prior equity affecting property whiclparchaser intends or proposes
to buy.

The source of a purchaser's knowledge does not sedrma material: it may be
direct or indirect. Seeawtonv. Gordon op. cit.; Lloyd v. Bankd868) 3 Ch. App. 488.
The important thing to establish before a purchasdixed with notice of prior
equity is that the purchaser had actual noticauoch quity before he acquires his
superior title. Notice acquired in a previous amstidct transaction is valid and
binding provided it is not too distant to have gmththe memory of a prudent
man of business. However, a purchaser will notdaend by notice whose source
is wholly unreliable and would have been treatedwsh, by a reasonable and
prudent man of business.

(i) Constructive Notice:

The practical operation of constructive notice eansistent with the basis of

equitable jurisdiction which is to prevent parteesercising their legal rights in an

unconscionable manner. S6a. Ollivant Ltd.v. Alakija (1950) 13 W.A.C.A. 63 at 67.

The rule of equity is that
“where a purchaser has knowledge of any fact, gefit to put him on en-
quiry as to the existence of some right or titleconflict with that he is
about to purchase, he is presumed either to hade riinee inquiry, and as-
certained the extent of such prior right, or todndeen guilty of a degree of
negligence equally fatal to his claim, to be coasid as d&ona fidepur-
chaser. The presumption, however, is a mere indereh fact, and may be
repelled by proof that the purchaser failed to aver the prior right not-
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withstanding the exercise of proper diligence os art.” Per Selden J., in
Williamson v. Browr(1857) 15 N.Y. 354, 362. See further Joyce JBémwick v. Price
(1905)L.R. 1 Ch. 632.

Constructive notice is founded on the assumptian tire purchaser had no personal knowledge
of the prior interest or equity affecting the pragewvhich he proposes to buy. It is enough if it
can be established that he, the purchaser, wouwigl inad notice had he made reasonable inquiry
required in the circumstance of the transactionel®tihere are sufficient facts calling for an en-
quiry which would have disclosed the incumbrandéscéng the property, and such enquiry is
not made, the purchaser is bound by constructivieenof the incumberances. Failure to make
such inquiry is attributed to want of good faithgyoss negligence on the part of the purchaser,
which in each case, destroys hanafide.

First, a prudent purchaser will call for and invgste the title of his vendor. A purchaser who
fails to make such inquiries will be fixed with ra# of all incumbrances affecting the title, for,
such incumbrances would have come to his noticehbatiade necessary inquiriesQhver v.
Hinton (1899) 2 Ch. 264, the proceedings arose from aorath determine the priority of an
equitable mortgagee by deposit of title deeds asdbsequent purchaser for value without no-
tice of the mortgage. The purchaser, who had nxena@f the prior equitable mortgage, had
bought the property from the mortgagor. He did ask for production of the title deeds; there
was no inquiry as to the abstract of title whichuldohave fixed him with notice of the equita-
ble mortgage.

The court held that the purchaser's title shoulgp@stponed on the ground that where no in-
quiry as to title is made and no production of dieeds is asked for, the purchaser acquiring the
legal estate cannot claim in priority to a priouggble mortgage. It is settled law that a pur-
chaser for value of the legal estate without notica prior incumbrance will be postponed if it
is established that either he deliberately abstiiora making investigation as to the deeds, or
he is guilty of such gross negligence as would eerntdunjust to deprive the prior incumbrancer
of his priority. SeeAkingbadev. Elemeshq1964) 1 All N.L.R 154. A purchaser need not be
guilty of any fraud or dishonest conduct beforengepostponed to a prior equitable incum-
brancer.

In Labinjo v. OlufunmiseSuit No. LD/355/68 (unreportedfie trustees of a trust under which
the plaintiff was a beneficiary, sold in breachtmfst, the trust property situates at 20 Glover
Street, Lagos, to the defendant who claimed thatid® abona fidepurchaser for value of the
legal estate without notice. He, however, admitti@der cross-examination by the plaintff's
counsel that he made no enquiries or caused amgtigation to be made as to the interests (if
any) which affected the title of his vendor. Theutdheld that in accordance with section 3(1)
of the Conveyancing Act 1882, the defendant hadsttoative notice of the plaintiff's prior
equitable interest. It was clear that the defendamild have had notice of the plaintiff's equita-
ble interest had he made such inquiries and irgegsbins which ought reasonably to have been
made by a prudent man of business. Thus, the psgckaclaim obona fidewas destroyed by
his failure to investigate. Therefore, he was helte constructive trustee of the legal estate for
the benefit of the plaintiff.

Second, where there is sufficient evidence disetpshat the purchaser of the legal estate had
knowledge of facts which would enable him to acguiotice of prior equitable interest and
which he could have acquired had he made furthesstigation, the purchaser will be deemed
to have had notice. It will not be sufficient fdret purchaser to show that he had no actual no-
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tice. SeéNare v. Lord Egmount, op. cit.

In Ogunbambiv. Abowab(1951) 13 W.A.C.A. 222, the defendant claimed tmatwas a pur-
chaser of the legal estate for value and withotitamf the plaintiff's prior equity affecting the
property. It was, however, established in evidehe¢ he had, earlier on, sought to purchase the
property from the plaintiff and that, upon his offeeing refused, he sought and obtained a con-
veyance from another party, whom he knew to beobyiossession. He did not make any en-
quiry or investigation which would have disclosechtm the nature of the interest which he had
himself believed to be vested in the plaintiff frevthom he had sought to purchase. It was held
that the defendant could have acquired knowledgleprior equitable interest of the plaintiff
but for his gross or culpable negligence, he waeseffore, presumed to have had notice of the
plaintiff's equitable interest.

Occupation of land by a person other than the veodpstitutes notice to the purchassee the
following casesKabba& Anor v. D.S. Young(1944) 10 W.A.C.A135; Daniels v. Davisor{1809)

33 E.R. 978; an®@mosanya v. Anifowosl{@959) 4 F.S.C. 94. Reason and common-sense demand
that a purchaser should inspect land he intendiyowith a view to ascertaining (i) if there is
any person in occupation, and (ii) the rights ¢enests which such person may have or posses in
the land. InHuntv. Luck(1902) 1 Ch. 428 at 433, Vaughan Williams L.J. déscl the position

as follows: 'It means that, if a purchaser or atgagor is not in possession of the property he
must make inquiries of the person in possessidriheotenant who is in possession - and find out
from him what his rights are, and, if he does raiase to do that then whatever title he acquires
as purchaser or mortgagee will be subject to theedr right of the tenant in possession.' A tenant
in possession under an informal lease has equvish he could enforce against the vendor as
well as against the purchaser from the vendor, Kebba & Anor v. D. SYoung,(supra). There-
fore, a person purchasing when there is a tenapbssession, if he neglects to inquire into the
title or to inspect the land must take, subjecsuoh right as the tenant may have. Séawvu v.
Oshinubi(1958) L.L.R 21.

In Sanusi Imanv. Sanni Dawody1960) W.N.L.R. 150, the plaintiff had been diggeugd carrying
away sand from the land since 1948 under a licgnaeted by one Onikoro family, the owners
of the land. In.1956, the same family granted,espect of the same land, similar licence to the
defendant. In 1957, the plaintiff obtained a detdrant of a lease from the same family under
which the plaintiff could continue to dig and caaway sand from the land. The plaintiff
brought this action claiming exclusive right to digd carry away sand from the land. He con-
tended that the grant of 1957, gave him absoligal lestate in the land. In the course of his
judgment, Duffus J., observed: 'The lease doesyirview grant the plaintiff an exclusive right

to dig sand in this river. This grants the plaingifiegal estate but it must be subject to anytexis
ing tenancy or equitable rights of which he hadagotl am satisfied that the plaintiff had actual
notice of the defendant's occupation ... Apart ftbig, the defendant's possession and use of his
rights to dig sand has been openly carried out,pmsdession of a tenant is notice to a purchaser
of the actual interest he may have.

The equity of the tenant in possession extendoniyt to interests connected with his te-
nancy, but also tanterests under collateral agreements. SeeHR. Ollivant Ltd. v. Alakija
(1950) 13 WAC.A 63, 67Barnhart v. Greenshield&€l893) 9 Moo P.C.C. 18). Thus, where a
purchaser is presumed to be affected with consiriobtice of the tenant's possession, he is fur-
ther presumed to have had the notice of the cantanthe instrument (if any) under which the
tenant occupies the property. A purchaser who mepdo buy the reversion of a lease is bound
to inquire on what terms the lessee is in possesSibe mere fact that he is misinformed as to
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the contents of the lease may not be sufficiemélieve him of the duty imposed on a purchaser
to make enquiry as may be reasonably necessdng icircumstance.’

In Patman v. Harlanqd1881) 17Ch.D.353,Jessel, MR. said:

“Now it has been argued before me that if the keshaving this constructive notice, be told by the
lessor that there is no restrictive covenant, that representation will in equity do away with the
effect of constructive notice. | entirely disserdrh that proposition. Constructive notice of a deed
IS constructive notice of its contents .... If themef you have notice of a deed relating to the,title
and forming part of the chain of title, you haveioe of the contents of that deed, and it is no
excuse for not asking to look at it to say that yaare told that the deed contained nothing which it
was necessary for you to look at. Otherwise, imgease, you might be satisfied with a statement
of the contents of the deed without going to lobk &f course, there may be cases when the deed
cannot be got at or for some other reason whetb, allithe exercise of prudence in the world, you
cannot see it, and then there may be no consteuntice; but that is another question; Where you
know, it is no answer at all to be told that it dowt prejudically affect your title.”

In Crayenv. Consolidated African Selection Trust L({ttP49) 12W.A.C.A. 443 at 448, the plain-
tiffs took a lease of a property that was subjedr equitable lease of the defendant who was in
possession. The defendant's lease agreement cahi@moption for renewal. When the defen-
dant proposed to exercise his option to renew tor@ance with the terms of his lease, the plain-
tiffs brought this action claiming possession oa gliound that they had no notice of the defen-
dant's option to renew. In support of this contamtthey relied on the information given to them
by the lessor. Lewey, J.A., delivering the judgetr@nthe West African Court of Appeal said:
'Having regard to the authoritiasd he circumstances of the present case, we holdhteatppel-
lants were put on enquiry by reason of the fadtitiiy had notice of the respondents’ lease. Had
they inspected it, or made enquiries from the redpats they could have found that it contained
an option for renewal. But as they neglected tdahi® and chose to rely upon the landlord's as-
surance they must suffer the consequences, faretpondents, being in no fault, cannot be de-
prived of their rights under their lease.’

Section 70(1) of the Property and Conveyancing [DAWN.) 1959, requires a purchaser to inves-
tigate the root of title of his vendor for the |186tyears, otherwise he is deemed to have notice of
all equitable interests affecting the vendor'g tid the property within the full statutory periot

30 years. However, where an intended lessee i€pted from calling for the title to the freehold
or to the leasehold reversion, he will not be a#fdanith notice of any matter or thing of which
he might have had notice, if he had contracted ¢hah title should be furnished. In addition,
section 70(6) of the Law provides that a purchaskmot be affected with notice of any matter
or thing of which, ifhe had investigated the title or made reasonaljeigas in regard tenattersprior

to the period of commencement of title fixed undection70(1) or by any other statute, or any rule of
law, he might have had notice, unless he actuadliges such investigation or enquiries.

Section194(1)(i)and(ii) of the Property and Conveyancing Law (W.8959,which is a substantial re-
enactment of section (3)(1) of the Conveyancing 2881, a statute of general application re-staled t
equitable doctrine of constructive notice, thouglainegative form. According to the provision, aghas-

er shall not be prejudicially affected by noticeanly instrument or matter anyfact or thing unless it is
within his own knowledge, or would have come to km®wledge if such inquiries and inspections had
been made as ought reasonably to have been madmby

The general view of the provision seems to betti@tloctrine of notice ought, not to be extendedeng-
lish and Scottish Mechantile Investment CompaByunton(1892) 2 Q.B. 700 at 707-708ord Esher
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M.R said:
“when a man has statements made to him, or has knowlafdigets, which do not expressly tell
him of something which is against him, and he abst&dom making further inquiry because he
knows the result would be- or, as the phrase iswhléully shuts his eyes" - then judges are in the
habit of telling juries that they may infer that tiel know what was against him. It is an inference
of fact drawn because you cannot look into a mamfsd, but you can infer from his conduct
whether hesspeaking truly or not when he says that he dicknotv of particular facts. There is no
question of constructive notice or constructive \klealge involved which is inferred. Constructive
notice or knowledge, as | have said, is an equetabictrine wholly; it is a doctrine not known to
the common law, but it must now be dealt with aokinewledgedoy the courts which administer
the commonaw It is, therefore necessary for us to see how fardibctrine extends and is to be car-
ried out, ando consider its nature and limits as laid down byjtltges who invented and have ap-
plied it. Of late years, after the doctrine hadrbaeented and put into form, the Chancery judges
saw that itwasbeing carried must farther than had been intended,they declined to carry it fur-
ther.”

No doubt, the doctrine of constructive notice daagerous one in that it is contrary to the triitls whol-
ly founded on the assumption that purchaser doe&maw the facts; and yet it is said that constusty
he does know them. Therefore, the doctrine oughtabe extended further, otherwise, it may dethat
end of justice which the judges who invented it tedrto serve. IBaileyv. Barnes(1894) 1 Ch. 25 at 35
Lindley L.J. gave expression to the judicial atléulimiting the application of the doctrine. Hedsawith
reference to section 3 of the Conveyancing Act 18BR2e Conveyancing Act,382,really does no more
than state the law as it was before, but its negdtirm shows that a restriction rather than extenef the
doctrine of notice was intended by the Legislature.

The section is construed not to import a duty digalion; for a purchaser need not make inquirye Th
standard of diligence required of a purchaser tsangery high one, however, his conduttthe transac-
tion must not fall below that of a reasonable nfaving regard to what is usually done by me~
of business under similar circumstances. See fuiflaglor v. London and County Banking
Company(1901) 2 Ch. 231, at 258-259.

(iif) Imputed Notice:

This is a kind of notice which is neither actuak monstructive to the pur-
chaser, but which is imputed to him through theualcbr constructive know-
ledge of his agent is a settled principle thatgeoto an agent is notice to the
principal. If we held otherwise it would cause dreeonveniences, and no-
tice would be avoided in every case by employingnagy Seeheldonv. Cox
(1764) 2 Eden 224.

Notice will be imputed to a purchaser only through bonafideagent. Se®©rasanmiv. Idowu
(1959) 4 F.S.C. 40 at 42. A purchaser who instdibis agent to purchase a property at an auc-
tion sale is affected by notice of an equity whids come to the knowledge of his agent in the
course of the transaction. SeeB> Ollivant Ltd.v. Alakija (1950) 13 W.A.C.A. 63 at 67. A ven-
dor is not an agent of the purchaser, thereforég¢cendo the vendor or his agent cannot be im-
puted to the purchaser since the whole basis oéqéable principle of bona fidepurchaser for
value without notice is to protect a purchaser frilve fraud of his vendoHowever, the pur-
chaser will be bound by such notice if there isdexce that he had any such notice, actual or
constructive. Se®mosanyar. Anifowoshg1959) 4 F.S.C. 94 at 99

Barristers and solicitors are, in most cases, ageinpurchasers for the purposes of purchasing
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land. 'It has been said over and over again thtitento a solicitor of a transaction, and about a
matter as to which it is a part of his duty to mfohimself, is actual notice to the client. Mankind
would not be safe if it were held that, under saghumstances, a man has not notice of that
which his agent has actual notice of.' Per Lorchelgty inRollandv. Hart (1871) L.R 6 Ch. 678

at 681-2. See furthéraredv. Clementg1903) 1 Ch.428. Notice or information acquiredabso-
licitor in a previous transaction used to affecbtigh the doctrine of imputed notice, his princip-
al in a subsequent transacti@eeOkunubiv. Assaf(1951)13 W.A.C.A. 226 andruller v. Ben-
nett(1843) 2 Hare.394. This rule is capable of prodgeintold hardship if notice in every trans-
action that comes to the solicitor is imputed t® fniincipals in subsequent transactions. The rule
was modified inrMountford v. Scot{1823) Turn & R 275; 37 E.R 1105.

Now, information acquired by a solicitor in onarisaction cannot affect, through the doctrine
of imputed notice, his principal in a subsequeansaction. Section 136 subsection 1 (ii) of the
Conveyancing Act, 1882, (a statute of general appbn) now provides that a purchaser shall
not be prejudicially affected by notice of any mshent, fact or thing unless in the same transac-
tion with respect to which a question of noticethe purchaser arises that it has come to the
knowledge of his solicitor or other agent, as suchyould yet come to the knowledge of his solici-
tor or other agent, as such, if such inquiries imsgections been made as ought reasonably to reerm b
made by the solicitor or other age®ee similar provision in section 194. (1)(ii)(b) tok Property
and Conveyancing Law (W.N.) 1959.

This section has been judicialipnstrued irin re Cousins(1886) 31 Ch.D.671 at 677n the course
of his judgment, Chitty.said: “There must be something which comes to timedge of the solicitor as
such and in thé&ransactions. The wordsome to the knowledge’ are not unimportant and seeeme to
afford theanswer tathe argumenthat Banks had knowledge because he formerly kiéws.section says
"cometo the knowledge" antlcannot impute to him that the knowledge had comf@rtoin this transac-
tion becauseéne knew it on the former occasion. To do that \dadestroy the section. Every word of it
requires careful weighing and the resul{19 that it must be in the same transacti@) thematter must
come tothe knowledge, and3) must come to the knowledge of his Solicitor as sueh as solicitor of
the mortgagee.”

In Okunubi v. Assafl951) 13 WACA 226 at 231he West African Court of Appeal held that notice
that comes to the knowledge of a solicitor in avyies transaction cannot be imputed to a purchiasar
subsequent transactioA solicitor is not under any duty to communicate ki®wledge in a previous
transaction to the purchaser when the latter sulesdty becomes his client. However, when the samne s
licitor acts for both parties to a transaction, ayice he acquires is imputed to both partiesessmthere
are facts disclosing that he has conspired withtortee detriment and disadvantage of the othemhich
case, that other will have the protection of thetdoe of bona fidepurchaser without rtce. See
Sharpev. Foy(1868) 4 ChApp. 35.

In Ohiaeri v. Yussuf & Org2009) 6 NWLR (Pt. 1137) p. 207, the Court helatth
“It is only a subsequent bonafide purchaser ofgall@state for value without notice that can take
priority over someone who had acquired a prior &dpié interest over the property. And “without
notice” means that the purchaser must have noaofithe existence of the equitable interest, that
is, he must have neither actual notice nor constreiqiotice nor imputed notice. If the purchaser
employs an agent such as a solicitor, any actuabaostructive notice which the agent receives is
imputed to the purchaser. In the instant casegtivas uncontroverted evidence that the same solici-
tor who brought the" and 3° respondents together and facilitated the sala@ptoperty to the"™
respondent was also the agent of the appellanfailitated the conveyance of the property by the
3 and 4" respondents to the appellant. Therefore the noticiial or constructive, of the prior
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equitable interest by the solicitor was imputedh® appellant. The appellant could not claim protec
tion under the doctrine of innocent purchaser fug without notice.”

The equitable doctrine of notice was evolved tovpne parties exercising their legal rights in arcams-
cionable mannerQllivant Ltd. v. Alakija(1950 13 W.A.C.A. 63), but the doctrine will no# lbarried to
such an extent as to defeat an honest purchaggeventa bonafide purchaser from dealing freely with
his property. See Lord Cranworth Ware v. Egmou{1854) 4 De G., M. & G. 460. Thus a person who
derives his title from a purchaser with notice takee of the equity. Notice to the vendor or hgsr is

no notice to the purchaser or vendor's successittarunless the purchaser is himself boumg such no-
tice. Seednasanya v. Anifowowsl{gupra).

A person who derives title from@onafidepurchaser without notice takes free of the equatywthstand-
ing that he had notice of the equity. See the Valig cases:Barrow’ case(1880) 14 Ch. D. 432 at 445;
Experte Sandyg1889) 42 Ch. D. 98 at 110; aidilkies v. Spoonefl911) 2 KB 475. However, a trustee,
who, in breach of trussellstrust property to a purchaser without notice, am®vwsubsequently purchases
the propety from the purchaser, will be deemed to hold the priypsubject to the trusts. Equity will not
allow a person to profitom his own fraud. SeBarrow’s casgsupra).

SELF ASSESSMENT EXERCISE 1
Discuss the doctrine of bona fide purchaser foueabithout notice.
4.0 CONCLUSION

The doctrine of constructive notice is a dangexssin that it is contrary to the truth; it is wiyolounded

on the assumption that purchaser does not knowaitts; and yet it is said that constructively heslo
know them. Therefore, the doctrine ought not teekiended further, otherwise, it may defeat the end
justice which the judges who invented it wantedeove. The equitable doctrine of notice was evoleed
prevent parties exercising their legal rights inuaiconscionable manner. But the doctrine will netchr-
ried to such an extent as to defeat an honest psechorpreventa bonafide purchaser from dealing
freely with his property.

5.0SUMMARY

In this unit we have considered priority and theitdple doctrine of notice. You should now be

able to: explain Priority; discuss the doctrinéboha fide purchaser for value without notice; and
define notice.

6.0 TUTOR-MARKED ASSIGNMENT

Explain the doctrine of notice.
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1.0 INTRODUCTION

In the last unit, we examined. In this unit, welwibnsider the assignment of choses in action.
The subject, assignment of choses in action, pesvahother illustration of the distinction be-

tween the rigid approach of the common law coud tre flexible approach of the Chancery

court in the administration of justice before 1873.

2.0 OBJECTIVES
By the end of this unit you should be able to:

0] Define a chose in action;
(i)  Distinguish between a chose in action andaseln possession; and
(i)  Discuss the various types of Assignment.

3.0 MAIN CONTENT
3.1 Definition of a chose in action

A chose in action has been defined as ‘a known egaression used to describe all personal rights
of property which can only be claimed or enforcgdaletion, and not by taking physical posses-
sion’. SeeTorkington v. Mage¢1902) 2 K.B. 427 at 430t is a proprietary right in property; a
right of recognisable economic value, though it hagangible or physical existence and therefore
not capable of being physically possessed. Beinghatract right in property, if it is infringed or
wrongfully or unlawfully detained, it can only begtected, claimed or enforced by action and not
by taking physical possession.

Examples of choses in action include rights to slegitares in a joint stock company and in/or in
partnership property, debentures in a limited campgeeln Re Pryce, Ex Parte Rensburg
(1877) 4 Ch.D. 685)policies of assurance, negotiable instrumentss ol lading, patent rights.
copyrights, trade mark, rights of action arisingnfra contract e.g. right to damages for its breach,
rights arising by reason of the commission of wrtother civil wrong e.g. right of liquidator
against directors of a company for misfeasancejdtsiof a beneficiary in a trust fund and rights
under legacies. Generally the expression ‘chosestion' denotes incorporeal personal property.
SeeColonial Bankv. Whinney(1885) 30. Ch.D. 261.
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3.2 Distinction between a chose in action and a cd®in possession

‘All personal things are either in possession aagtion. The law knows ntertium quidbetween
the two.' See€Colonial Bank v. Whinney (supraj 285per Fry, L.JA chose in possession sub-
sists only where the owner has both the right joyeand the occupation of the chose its&8te
Colonial Bank v. Whinnefsupra)at 275, 286.

Therefore, choses in possession may be said tastafiscorporeal chattels which by their nature
can be the subject of physical possession and ol A chose in possession, being a tangible
object, with actual physical existence, its possasand, if intended, ownership will pass by phys-
ical delivery. For example, a fountain pen is aseghim possession; if it is wrongfully or unlawfully
detained, the, owner may recoveinispecie;similarly furniture, cattle, motor-car; are all &&s in
possession; possession and ownership in them nssylyaphysical delivery. Again they may be
taken and sold in execution of a judgment in ageakaction.

On the other hand, if A lends B N20 and B refusesepay A, A can no longer seize the N20 in
specie, all he can lawfully do is to sue B for thebt.The right to the debt created by the loan
transaction between and B is a chose in actiork-asvell J. pointed out iBritish Mutoscopey.
Homer(1901) 1 Ch.671a chose in action has no physical existence, ih@abe found upon a
demised premises, it has no locality arid is inbégpaf manual seizure; thus it could not, at com-
mon law, be taken by execution under a writiefi faciasor levari facias.

Classification of Choses in Action

A chose in action may be either legal or equitaBléegal chose in action is a right enforceable
and recoverable by an action at law e.g. a debepefit under a contract.

An equitable chose in action or a chose in equitg right which owes its existence to a subject
matter which before 1873 would have been recognisdyd by the Chancery Court. Such right

was enforceable and recoverable only by what wasdlby called a suit in equity. Examples are

rights and interests of a beneficiary in trust fumderest under a legacy and right to a relief
against forfeiture of a lease for non-payment otsebeneficial interest in a partnership and, re-
versionary interest under a will. Generally thelseses arise out of proprietary rigilts in respéct o
which the Chancery court formally exercised exalegurisdiction.

There is also future chose in action. This mayeeitie legal or equitable. It is a right in respact
property which has not fallen into possession bhuttvis to be acquired at a future date. Thus, the
interest upon which the chose depends for its @x¢& has not come into possession, for example,
right of a beneficiary to a legacy under his fatheill when the father is still alive, copyright @
book which is to be written at a future date.

SELF ASSESSMENT EXERCISE 1
How can we classify a chose in action?
3.3 Assignment
Simply put, is a transfer of a right. Where A isletted to B for a sum of money, B's right to re-

cover the money from A is a chose in action. If8igns the right to C, B becomes the assignor
while C becomes the assignee of the right whicla enforce against A. Such assignment need
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not be with the consent of A, who is liable to @iaye the liability to C, the assignee.

The guestion of consent brings ohe tftundamental distinction between assignment awvetion.

A valid assignment of a debt may be made betweeadg$ignor and the assignee without the con-
sent or even knowledge of the debtor, but in theeaaf novation, consent of the debtor isirze
gua nonto its validity, that is, all the parties concermadst give their consent, since the effect of
novation which is a tripartite agreement, is tociied the original agreement between two parties
and replace it by a new contract. Thus a new @ediay be substituted for the original creditor or
a new debtor for the original debtor. In all cagesoriginal contract will cease to exist.

In G.B. Ollivant& Co. v. EffiomsTransport(1934) 2 W.A.C.A. 91the West African Court of
Appeal held that the defendants, a party to thgiraal contract, could not be held liable under the
contract because there had been novation, a netracbietween the plaintiffs and a new firm,
(known at first as 'Effioms Transport and EnginegrCompany' and later, after the necessary for-
malities had been completed, as 'Effioms Transpadt Engineering Co. Ltd.") having been substi-
tuted for the original contract between the pléistand the defendants with the consent of all the
parties.

SELF ASSESSMENT EXERCISE 2

Distinguish between Assignment and Novation.

3.4 Types of Assignment
Common Law

At common law, no debt or other chose in actionldtdne validly assigned, unless the debtor or
the person to discharge the liability assentechéoassignment. One of the reasons for the rule
against assignment at common law was that assigrnmeunld be the occasion of multiplying of
contentious and suits of great oppression of tloplee... and the subversion of the due and equal
execution of justice. 'Sdeampet's Cas€l613) 10 Co. Rep. 46(b) at 48(a); 77 E.R. 994.

Another ground for non-recognition and non-enforeathof assignment was to avoid the risk of
maintenance and champerty. See Bailey, 'Assignnadriebts in England from the 12th Cen-

tury to the 20th Century, (1931) 47 L.Q.R. 516;32P48 L.Q.R. 248 and 547. Thus, at common
law a debt presently due and payable was looked agoa strictly personal obligation, and an
assignment of it was regarded as a mere assignmhentight to bring an action at law against

the debtor. Hence, the assignment was looked upoopan to the objection of maintenance.
However, anyone who had a pecuniary interest irdéi# was allowed to sue in the name of the
creditor. Sed-itzroyv. Cave(190.5) 2 K.B. 364.

Nevertheless, Farewell, L.J. efriesv. Milne (1913) 1 Ch. 98 at 110-111, expressed the risk of
maintenance and blackmail in assignment. He danblild be exceedingly bad policy to allow a
person to sell rights of action for tort which hd dot care to run the risk of enforcing himself;
as for example to allow a liquidator to put suayhts up for auction and sell them to someone
who might buy for a small sum of money the chanicezoovering a larger sum or possibly of
blackmailing.’

The personal nature and character of the obligatfmm which the right assigned depends and
the fear of the debtor's prison was another reésothe disinclination of the common law to
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recognise or enforce assignment. Common law emgddhshe possibility of each of the two par-
ties to the obligation having reposed confidenc@personal character of the other and as such
might not have envisaged dealings in respect obbiigation with any other party. Thus a deb-
tor usually reposed some confidence in his crediielieving that the creditor would normally
refrain from proceeding to extremities; this acdednfor the common law view of a debt as a
personal relation. 'In general Common Law uncompsomly viewed any attempted assignment
as an intrusion by a third party into a quarrelngstn two others.' See HanbuModern Equity.

(8th Ed.) 1962 p. 73.

Exceptions

The Common Law permitted exception from its gen@rahibition of assignment. First, the
King could assign or receive a chose in actiono8écthe common law recognised and adopted
the rule of the Law Merchant whereby a negotiab&rument in a negotiable state was assigna-
ble. Apparent exceptions were the enforcementipdrtite agreement, that is, novation and, as-
signment of a debt provided such assignment wagledwvith an irrevocable power of attorney
to sue for it.

Again, as Ame¢The Disseisin of Chattels (1890) 3 Harv. L.ReVv/-339) noted, certain obliga-
tions, by the tenor of which the obligor expredstynd himself to the obligee and his assigns,
could be enforced at common law, by an assigneeti@nsferee. In his view, the significance of
this exception lies in the fact that it goes towhbe reason for the rule which prohibits the as-
signment of rights action in general. This was igtourage ‘'the multiplying of contentious and
suits'. Bailey also noted that before the 18th wsmntif a debtor paid his creditor knowing that
the latter had assigned the debt, the assigned soel him, even at law by using the creditor's
name, on the ground of fraud.

Assignment in Equity

Here equity did not follow the law. From the ediiyes courts of equity have always permitted
and enforced assignments of all kinds of chosestion. Thus irRodickv. Gandell(1852) 1 De
G.M. & G. 763at 777 Lord Truro said 'An agreement between a debtoraacieditor that the
debt owing shall be paid out of a specific fund auogrto the debtor, or an order given by a deb-
tor to his creditor upon a person owing money dding funds belonging to the giver of the or-
der, directing such person to pay such funds tetéditor, will create a valid equitable charge
upon such fund; in other words, will operate ag@uitable assignment of the debts or fund to
which the order refers. '

The reason for the Chancery's flexible attitudeais recognition and enforcement of assign-
ment of choses in action can be seen in the olsanvaf Cozens-Hardy, L.J. iRitzroy v. Cave
(1905) 2 K.B. 364 at 372At common law a debt was looked upon as a strjptissonal obliga-
tion, and an assignment of it was regarded as & amsignment of a right to bring an action at
law against the debtor. Hence the assignment ved&tbupon as open to the objection of main-
tenance .... But the Courts of Equity took a ddfarview. They admitted the title of an assignee
of a debt, regarding it as a piece of propertyasset capable of being dealt with like any other
asset, and treating the necessity of an acticematd get it in as a mere incident .

Here equity makes a distinction between mattersubktance and matters of form. The transac-
tion between the assignor and the assignee cangéitof property on the latter, because in equi-
ty an assignment operates by way of agreementrgnidie conscience of the assignor, and so
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binding the property, the subject-matter of thegmsaent, from the moment when the contract
becomes capable of being performed. Baiby v. Official Receiver(1888) 13 AppCas.523 at
546.

This right of property is, in equity, a matter afbstance to be distinguished from the assignor's
common law right of action to get in the right abperty assigned. This right of action is, in the
eye of equity a matter of form being incidentathe right of property. Much as equity recognis-
es the assignor's right of action at law, it wodd permit the assignor to make use of this right
to defeat the right of property conferred on theigree. Thus, the rule is clearly laid down that
in a suit to enforce an equitable assignment @gallchose in action, the assignee must join the
name of the assignor as co-plaintiff. This is inognition of the legal right of the assignor to
demand the chose. If the assignor refused his ognse would be joined as defendant and could
be further restrained in equity from exercising gt of action at law. On the other hand where
the chose assigned is equitable the assignee boolgithe action in his own name.

Assignment and Mandate

Before a transaction can be regarded as an assigntnere must have been a specific direction
given as to how a particular subject-matter oftta@saction has to be disposed of. Such direc-
tion must give right or interest to a third partythe subject-matter of the transaction. On the
other hand, a mandate is more of an intimatiorhemere giving of an information by one party
to the other as to the disposition of a subjectt@nal his form of direction merely constitutes a
mandate which does not give right or interest tthied party in the subject-matter of the
mandate.

In Scott v. Porche(1817) 3 Mer. 652 at 664. & Co. made a consignment of pearls to B with
directions to sell and pay the proceeds to P oowatc B acknowledged the receipt of the con-
signment and undertook to comply with the direcitmit no notice was given by either party to
P. H. & Co. subsequently wrote to B requesting thatpearls be sent to America, and there dis-
posed of; and afterwards being insolvent H. & Cadman assignment of all their effects in trust
for the benefit of their creditors. The questiorswehether there was an assignment to P. It was
held that the directions accompanying the consigrdie not constitute an irrevocable appropr-
lation but amounted to no more than a mere mandaieh can give no right or interest to a third
party in subject-matter of the mandate. It may &lsoevoked at any time before it is executed or
at least before any engagement is entered intoantitird person to execute it for his benefit.

Also in Watsonv. Duke of Wellingtori1830) 1 R. & M. 602, where there was only an intiora
that particular persons where claimants upon a famdi not a direction that the debt should be
paid, Sir John Leach M.R. held that in order tostibute an equitable assignment, there must be
an engagement to payout of a particular fund. Neithill a letter from a banker stating that a
special credit for a specified amount had been egpeander instruction, in favour of the person
to whom the letter was addressed, constitute artaddg assignment. Sedorganv. Lariviere
(1875) L.R. 7 H.L. 423This was nothing but a mere statement by bankatsliey have opened

a credit, under instructions which they have resgjyn favour of a particular person.

Form

The validity of an equitable assignment does npedd on any particular form in as much as the
intention to assign is clear. Since equity lookstlom intent rather than to the form, the form of
words used in the transaction is immaterial so lasghey show an intention that the assignee is
to have the benefit of the right assigned undetrdmesactionSeeGorringev. Invell India Rubber
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Works(1886) 34 Ch.D. 128. Once the intent to assignsedained such assignment becomes
effective in equity even if it is made by word obuth. It is immaterial whether the subject-
matter is a legal or equitable chose.

In William Brandts Sons and Ce. Dunlop Rubber Co. Ltd(1905) A.C 454 at 462, the Court of
Appeal had decided that certain transaction wasanassignment on the ground that the docu-
ment did not on the face of it purport to be angassent nor did it use the language of an as-
signment. The House of Lords took a different vidwd in response to the decision of the Court
of Appeal, Lord Macnaghten stated that an equitablggnment does not always take that form.
It may be couched in the language of command. it b@aa courteous request. It may assume the
form of mere permission. The language is immatdrihle meaning is plain.

Thus, inLondon and Yorks Bank. White (1895) 11 T.L.R. 570, where there was a verbal
agreement to assign, as security, the assignoei®est in certain goods, such was held to be ef-
fective as an equitable assignmentThomasv. Harris (1947) 1 ALL E.R. 444Lord Scott, in
the Court of Appeal held that under the binding oomtract between the father and the son, the
father intended to give to the son a charge orarretife assurance policies and that such a
charge amounted to an assignment in equity of dfieips to the extent of the charge on them.

However, by statute, disposition of certain inteiesequired to be in writing. Section 9 of the-St
tute of Fraud 1677, (a statute of general appboatand section 78(1)(c) of the Property and Con-
veyancing Law (Western Nigeria) 1959 provide tatlisposition of an Equitable Interest or Trust
subsisting at the time of the disposition must foevriting signed by the person disposing of the
same or by his agent thereinto lawfully authorigedriting or by will'. This provision is equivalén
to Section 53(1)(c) of the United Kingdom Law obperty Act, 1925. Here equity follows the law.

Therefore, an oral assignment of a right or inteaeising under a subsisting trust will not be effe
tive as it will offend this statutory provision. Greyv. L.R.C(1959) 3 W.L.R. 758certain shares in

a company were held in trust for B who orally diegcthat the shares be held for another person.
Lord Radcliffe held that the assignment was indifecbecause it was a disposition within Section
53(1)(c) of the Law of Property Act 1925 which regd such assignment to be in writing. See fur-
therOughtred v. I.R.C(1959) 3 W.L.R. 898.

4.0 CONCLUSION

The validity of an equitable assignment does n@edd on any particular form in as much as the
intention to assign is clear. Since equity lookstloa intent rather than to the form, the form of
words used in the transaction is immaterial so lasghey show an intention that the assignee is to
have the benefit of the right assigned under tesaction.

5.0SUMMARY

In this unit, we have considered assignment of ehas action. You should be able to define a
chose in action; distinguish between a chose im@aend a chose in possession; and discuss
the various types of Assignment.

6.0 TUTOR-MARKED ASSIGNMENT

(i) Distinguish between common law assignment and asgt in equity.
(if) Distinguish between a chose in action and a chopessession.
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1.0 INTRODUCTION

In the last unit, we examined assignment of chasexction. In this unit, we will consider the
doctrine of conversion and reconversiBowen,L.J. once said: 'lt is an established principle in equi-
ty that when money is directed or agreed to beewiimto land, or land agreed or directed to beddrn
into money, equity will treat that which is agredbe or which ought to be done as done already, an
Impresses upon the property that species of charémt the purpose of devolution and title into whnit

is bound ultimately to be convertedtt. Genv. Hubbuck(1884) 13 Q.B.D. 275, 289.

The equitable doctrine of conversion rests on tleim that equity regards as done what ought to be
done. The doctrine becomes relevant wherever ikexe obligation arising under a will, trust, caut or
court order, to sell or purchase land. In equitserethough the obligation has not been carried i,
existence of such obligation is sufficient to fhetrights of the parties and to determine the eatnd
character of such rights as they would have be#meifobligation had in fact been performed. Thadke

to the fictitious and artificial nature of the daooe.

2.0 OBJECTIVES
By the end of this unit you should be able to:

0] Explain the importance of the doctrine of wension;

(i) List the types of circumstances in which dieetrine is operative;
(i)  Discuss Failure of Conversion; and

(iv)  Explain the doctrine of reconversion.

3.0 MAIN CONTENT
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In the language of Langdell, ‘A direct equitablengersion differs from a direct actual conversiorthrs,
namely, that while the latter is a fact, the forrisea pure fiction. To say, indeed, that a diregutitable con-
version is other than a pure fiction would be tairdl for equity those miraculous powers which thei@mt
alchemists claimed for themselves .... The immedaddject of the direct equitable conversion isdose a
thing to devolve, on the death of its owner, natoading to its true naturandquality, but according to the
nature and quality which equity, by a fiction, dtites to it, for example, to cause land to devaseif it
were money or money as if it were land.” (EquitaBlenversion (1904) 18, Harv.L.Rev.83 at 245). The n
tional or fictitious conversion usually become effee at the date of the instrument expressingrtention,
if a deed or contract, and if a will, at the datéhe testator's death.

In Fletcher v. Ashbure(1779) 1 Bro.C.C.497, 28 E.R. 1258 Thomas Sewell M.R. attempted to jus-
tify the development of the doctrine when he shat tnothing was better established than this mpiec that
money directed to be employed in the purchaseruaf,land land directed to be sold and turned intoego
are to be considered as that species of propexywhich they are directed to be converted; ansl ithivhat-
ever manner the direction is given: whether by vt way of contract, marriage articles, settlemanoth-
erwise, and whether the money is actually conveyeahly agreed to be conveyed; the owsi¢he land, or
the contracting parties, may make land money orewdand. The cases establish this rule universally.

The practical operation of the doctrine as conakibg Sewell,M.R., may be said to have conditioneel t
development of the doctrine of conversion. Maitlaimdhis book Lectures on Equity2nd Edn.) p.277,
was of the view that the equitable doctrine of @sion is the outcome of the fact that England had
two systems of intestate succession, the one &ityrehe other for personalty; and that but fatth
unfortunate fact there would have been no neeteotibctrine. He went further to say that the doc-
trine has its root in the simple principle that wheroperty has been given to a trustee it musbaot
in the power of that trustee to alter the devolutd the beneficial interests by committing a breac
of trust. Keeton thought that the development ef dloctrine at the beginning of the 18th century
can be traced to the unfairness of allowing trissfgejudicially to affect the interests of benefici
ries by postponing sales or purchases of land. ddoidthe doctrine is designed to promote justice
and also to assist the owner of the subject-mafteonversion in the accomplishment of his objec-
tive as regard the ultimate devolution or distibatof his property in accordance with his pre-
sumed intention.

3.1 Importance of the Doctrine

Practically, the doctrine is of little significanae Nigeria, hardly can one find a single reported
case in which the doctrine has been applied. EweBngland where the doctrine originated, the
importance of the doctrine has declined since ttopgrty legislation of 1925. As Maitland
rightly observed, the doctrine would not have beealved, but for the fact that before 1926,
England had two systems of intestate successiemrhb for realty and the other for personalty.
Furthermore, the law made and still makes a distindbetween what is real property and what
is personal property. Before 1926, on intestacsl, peoperty devolved in one way and personal-
ty in another; it was, therefore, important to are by reference to the application of the doc-
trine of conversion what property of the deceasgeltate could be classified as realty and that
which could be said to be personalty before théshgiterest and that of the next-of-kin could
be accurately determined. By the then applicable the heir was entitled to realty while the
personalty devolved on the next-of-kin.

The property legislation of 1925 has, however, sabthe doctrine of its importance in relation
to intestacies. For example, sections 45 and 4@efAdministration of Estates Act, 1925 ab-
olished descent of realty to the heir, insteadewa form of succession common to both real and
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personal property was introduced. Similarly, sett83 of the Act provides that, on intestacy,
the personal representatives of the deceased hadthtutory trust from sale so that persons en-
titled under the Act to the deceased intestategrtgpwill primarily, be entitled to it as perso-
nalty. There is a similar provision in Section Fttte Administration of Estates Law (Western
Nigeria), 1959.

Nevertheless, the doctrine has not become totalpotent; there are a number of circumstances
in which the question of conversion can still aasel a fair and just settlement of such question
can be achieved by reference to the equitable ideadf conversion. For example, the question
of conversion will still arise where a testatorptises of his realty and his personalty respective-
ly to different persons. In that connection, inecessary if the desired result as between the de-
visees and the legatees is to be achieved and ihtantion, of the testator is to be fully imple-
mented, to determine that which is realty and tiaich is personalty under the testator's will.
For it may be that the testator, in his life tinags under an obligation either to lay money for
the purchase of land or to sell land and this @lbilagn was not carried out before his death. Here
the doctrine of conversation becomes relevantendétermination of the nature of the testator's
rights as regards that obligation amébrtiori, the rights of those interested in the realty and pe
sonalty under the testator's will. Whenever therloe applies, it applies for all purposes.

In Sweetapple v. Bindofd705) 2 Vern. 536, 23 E.R. 947, T. bequeathed 80 laid out in

the purchase of land and settled to the use ofidéeghter and her children and that if her daugh-
ter should die without issue, the property showdoger. The daughter died without issue and
no purchase of the land had been made with the.£3%® husband of the daughter claimed to
be tenant by courtesy of the fund of £300; this wa&snd of tenancy by which a widower was
entitled to his deceased's wife' realty. The cla@as upheld, though the purchase of land had not
been made; by the doctrine of conversion, the meveeyregarded as realty.

As will be seen below, the doctrine can only operahere someone is under an obligation to
have carried out certain act and there is somedmeisvin a position to compel the performance
of such obligation.

3.2 Types of Circumstances in which the doctrine igperative

1. Where there is a binding and specifically enforcedb contract for the sale or pur-
chase of land

In this case, the doctrine of conversion becoméctfe at the date and time of the contract
expressing the intention. The land, the subjectenaif the contract of sale is considered and
treated as personalty and the purchase-money sideyad and treated as land. Thus, where
there is contract by A to sell land to B at a aerfarice, B becomes the owner in equity of the
land, subject, however, to B's obligation to parfdris part of the contract by paying the pur-
chase-money; but subject to that, the land isd@hd bf B, the purchaser. As regards the position
of A, the vendor, he truly has the legal estatthenland, but for many purposes, from the mo-
ment the contract is entered into he holds it asistee for B, the purchaser. Although A has
certain rights in the land remaining all those t&ghs conditioned and limited by the circums-
tances that they are all referable to his rightseetmver and receive the purchase-money. His in-
terest in the land when he has entered into a@criior sale is not an interest in land; but an in-
terest in personal estate, in a sum of money dderuhe contract. Seéaisey, J, in Hillington
Estates Co. v. Stonefield Estates Co. (2852) Ch. 627 at 631-632.

81



The extent of the operation of the doctrine-hachtstated by Lord Eldon in the early casé&ef

ton v.Slade(1802) 7 Ves. Jr. 265, 32 E.R. 108 at 273, whesdi@: 'The effect of a contract for
purchase is very different at Law and in Equity.LAiv, the estate remains the estate of the ven-
dor; and the money that of the vendee. It is ndiee (in equity). The estate from the sealing of
the contract is the real property of vendee. Itdeds to his heirs. It is devisable by his willdan
the question, whose it is, is not to be discusserkeiyn between the vendor and vendee; but may
be to be discussed between the representativée eendee.' Thus, if a vendor dies before com-
pletion of the contract, the question would be Whett the time of his death he was under such
an agreement that could have been specificallyreefbagainst him. If the answer is in the af-
firmative, the land which the vendor had agreedd will be treated as personalty and would
devolve to the person or persons entitled to palggnunder the vendor's will. Se@urre v.
Bowyer(1818) 5Beav.6; 49E.R.478.

Conversely, on the death of the purchaser befamptation, the land will devolve on his devisee
who is however bound to pay the purchase-moneywBete a testator specifically devises land
which is subject to an uncompleted contract of saleg to his death, but refers to the proceeds,
the devisee is entitled to such proceeds. Thisthaposition irRe Carlow(1928) Ch. 710 at 714,
where the contract preceded the will, the courd tieht the will having been made after the date
of the contract for sale and with full knowledgetbét contract on the part of the testator, indi-
cated an intention as shown by the testator'seeferto proceeds of sale, to pass whatever estate
the testator had in the property to the specifisies. But where the will precedes the contract,
the specific devise will be adeemed by the contiaud the proceeds of sale will go to the person
who is entitled to personalty under the testatsills SeeFarrar v. Winterton(1842) 5Beav.1,49
E.R.476.

It is a condition precedent to the application tué tloctrine that there must be, in every case, a
contract binding on the vendor and the purchaset,capable of being specifically enforced as
between the vendor and the purchaser. [Ssaghtv. Edwards(1876) Ch.n.499; andNational
Bank of Nigeria Ltdv. Compagnie Frassingfl948) 19 N.L.R. 4 at 6. As regards contract affect
ing real estate, it is a requirement that the vemalast be in a position to make a title according
to the contract; unless he has done this or thehpser has accepted the title however bad the
title may be, the contract will not be valid anderefore, not specifically enforceable. But where
the contract is valid and binding, it has the dff@cconverting the real estate in equity, making
the land a part of the real estate of the purch&aseeed, all the cases on the doctrine of construc
tive conversion are founded on the principle thaaled and specifically enforceable contract ac-
tually changes the ownership of the estate in gg8eel. ysaghtv. Edwards(supra).

Thus, inRe Thomas(1886) 34Ch.n.166; where title was not made out at the time the rigind obliga-
tions of the parties ought to have been fixed urldercontract and as laid down by Jessell, M.R.ysaghtv.
Edwards(supra), KayJ. held that since specific performance was not péssthere could be no
conversionSee furtherBuckmastewr. Harrop (1802) 7Yes.341, 32E.R. 139. Similarly, conver-
sion does not take place where the vendor-purchiakdionship is absent; and such relationship
does not exist where the contract of sale is sulgea condition precedent; conversion will only
take place if and when the condition has been pedd. SedRenelagh v. Melto(1864) 2 Dr.
SM. 278; 62 E.R. 627.

2. Where there is an Option to Purchase
The Rule inLawes v. Benne{tl785) 1 Cox. Eq. Cas. 167; 29 E.R. 11The general rule is that if an
owner of a real estate contracts to sell it and defore the contract is executed, the estatens co
verted into personalty; and that when a party uatleagreement is given unilateral power of mak-
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ing an election at a future date, as to whethewbthe contract should be carried out, and thaypa
has elected in favour of the contract there is eosien which is related back to the time the power
was granted; although the contract which givestosthe option is never in fact specifically enfor-
ceable, there is conversion from the moment thegpdavelect is exercised and, therefore, becomes
a binding contract in the life time of either party

But a different situation arises where an optiogranted and the option is not exerciseable ufitil a
ter the grantor's death; in that case there ougbhetno conversion since there cannot be a specifi-
cally enforceable contract in existence as fromdae and time of the grantor's death. This is the
position in most, if not in all, of the Americanrigdictions. See the following casdRockland-
Rockport Lime Cov. Leary 203 N.Y. 469 (1911)|nghramyv. Chandler; 161 N.W. 434 (1917),
Smith v. LoewensteBv N.E. 159 (1893).

But the rule inLawesv. Bennett(supra)is to the contrary. In that case, W, in 1758 |leasddrm to

D for 7 years. The leasehold agreement containexgption to D to purchase the freehold for £3,000,
if D should give notice in writing before the 2%eptember 1765, of his intention to purchase the
freehold, W would sell at the stated price. W, l#ssor died in 1763, having devised all his retdty

B and all his personalty to B and M equally. D disently exercised the option and M now

claimed from B, half of the purchase price. Thecess or otherwise of M's claim depends on the
nature and character of the purchase price. Ifpimehase price were regarded as personalty, M
would succeed, otherwise, the entire purchase praxdd go to B who was entitled to realty under

W's will. Whether the purchase price was realtypersonalty would have to be determined by the
application or non-application of the equitable tdioe of conversion.

It was contended on M's behalf that at the timévtsf death, the freehold land, the subject-mafter o
the option must be considered as personalty shreexercise of the option related back to the date
of the original agreement granting the option drat from that date conversion would operate. This
contention was upheld by Sir Lloyd Kenyon M.R., ghthe rule inLawesv. Bennettwas evolved.
That where there is a contract giving an optiopuchase real estate, and the option is not ex&lcis
till after the death of the person who createdapion, nevertheless, the purchase price, if anelhwh
the option is exercised, goes as part of the granpersonal estate and not as part of his realeest
That the exercise of an option to purchase givea i@ase hasratroactive effect, in that it relates
back to the time the option was granted and, tbezeftonversion operates, as between the persons
interested in the realty and personalty respedtie¢lthe lessor, as from the date the option was
granted.

Scope of the rule:The rule applies, as between the real and persepetsentatives of the person
who granted the option, even where the terms obghimn stipulate that the option is not exercises-
able until after the death of the grantorRalsaacs(1894) 3 Ch.D. 50&here was a lease which con-
tained an option to purchase in favour of the les3&e option was exercisable within 6 months of
the lessor's death. The lessor died intestate lantessee exercised the option; Chitty, J., hedd th
the purchase money devolved not on the persoreghti realty but to the person entitled to perso-
nalty under the deceased's intestacy.

Whenever the rule applies, conversion takes plateeaime the option is exercised and not that of
the creation of the option, thus, it is the time tiption is exercised that must be looked at fer th
purpose of ascertaining the rights of the part@&seRe Adams Kensington Vestry1884) 27
Ch.D. 394 C.A. The right of the grantor and thagadntee in the subject-matter of the option are
contingent upon the exercise of the option, theggftheir respective rights and obligations caryonl
become fixed when the option is exercisedRéMarlay(1915) 2 Ch.D. 264 at 278,was held that
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where an agreement confers an option to purchiasexercise of the option converts the agreement
into an agreement for sale and that the land iiséteated as converted from the date of the maigi
agreement, though the title to the intermediatésrand profits not changed.

This is consistent with the earlier decision of d&ldon inTownleyv. Bedwell(1808) 14 Vts. 591;

33 E.R. 648, that where there is an option to arteto purchase the reversion, the rents and profit
accruing within the interval, between the dateha kessor's death and the time the option is exer-
cised, would go to the person entitled to realtgarrthe lessor's testacy or intestacy and such per-
sons would not be required to account for thespp8se, for example, in 1968, D made a will de-
vising his 'Agege Estate' to X and bequeathinghillpersonalty to Y; and in 1970, D granted a
lease of 'Agege Estate' to Z for 8 years with aimoapto purchase the reversion for N5,000 before
the expiration of the lease; D died in 1971, antl9id3 Z exercised the option.

Under the rule inLawesv. Bennettconversion takes place at the date Z exercisedghen and the
purchase money would be paid to Y who is entitieddrsonalty under D's will; however, since it is
the exercise of the option that converts the agee¢rthat created the option into an enforceable
contract of salea fortiori, conversion of the realty to personalty, the remsnf'Agege Estate' be-
tween the date of D's death and the time the optesexercised would be paid to X who is entitled
to realty under D's will. Se€ollingwood v. Raw1857) 26 L.J. Ch, 649. It is the exercise of tpe 0
tion that adeems the devise of 'Agege Estate.’

The giving of notice to exercise an option is self sufficient to make conversion operative once
and for all and, the mere fact that the exercisenobption is not followed by completion of the pur
chase would not prevent conversion, (which hadonally taken place, by the exercise of the op-
tion) from continuing to subsiseeRe Blakg1917) 1 Ch. 18.

3. Where there is a Binding Trust to Sell or Purchae Land

Whenever there is a direction, contained in a wailsettlement, that trustees shall sell or pur-
chase land, there is a trust for conversion whiebomes operative from the moment the in-
strument creating the trust becomes effectivehindase of conversion directed by will, con-
version takes place from the time of the testatteath. Thus, iBeauclerk v. Mead1741) 2 Atk.
168 at 170; 26 E.R. 505, the Lord Chancellor stétatlwhile it is a correct rule that a direction
under a will that money be invested in the purcleidand must be complete before conversion
takes place; since a will is ambulatory in theatsts life time, conversion cannot take place
until his death. In the case of conversion direttgdieed; a deed differs from a will in the ma-
terial respect that a will speaks from the deattheftestator while a deed speaks from the date
of its delivery or executiorsee Wigram, V.C. iGriffith v. Ricketts(1849) 7 Hare 299. 311; 68
E.R 122.

There can only be a trust for conversion wheredihection to convert is imperative and defini-
tive. As Parker, J. observed Re Walken(1908) 2 Ch. 705 at 71%,is possible for the legisla-
ture by a simple enactment, to make personalty l[devand pass to a series of persons succes-
sively for the same interests as if it had beeityielut the only manner in which an individual
can achieve similar objective is by the creatiomimperative trust for its conversion into real-
ty. Where the words in the settlement are sufficiercreate an imperative and definitive trust to
sell or purchase, there will be conversion; a celmsubmission to this effect was upheld by
Pollock, M.R inRe Twopenyg'Settlemen{1924) 1 Ch. 522 at 529. The counsel had relied doc-
trine established by authorities that -

‘where the quality of real estate is imperativeiy aefinitively fixed upon personalty or

vice versa, equity will treat the personalty orltyeas the case may be as having acquired

84



the quality indicated even though it is not foundhaive been actually turned into realty or
personalty; this being that equity treat is whagliuo have been done as done and will
not allow the rights of the beneficiaries to besdt by a failure on the part of trustees to
carry out their trusts.’

A mere declaration that personalty shall devolvepass to persons successively as realty is in
itself inoperative since the whole doctrine of cersion turns on the maxim that equity considers
to have been done what ought to have been donegnirfo the trust. Sdee Walker(supra).
Considering the principle upon which the doctrideconversion is founded, it is obvious that
there must be a paramount obligation containethentiust instrument, and binding the trustees
to invest in the purchase of land; but if such stagent is optional only so that the trustees may
completely perform their duty by investing in sofoem of personal security, there would be no
conversion and the rights of the parties would ddpen the actual nature or state of the property
at the material time. See Warrington, L.JRa Twopeny’s Settlemgiii924) 1 Ch. 522 at 533.
Thus, nothing short of an absolute and effectiusttfor sale or purchase can in equity create a
conversion of realty into personalty or vice verSae Stirling, J. iroodier v. Edmund&L893)

3 Ch. 455, 462.

In the earlier case a@urling v. May (1734) 3 Atk. 255n, T by his will gave £500 to kigstees
with a direction that the money be laid out for fhechase of landr put the same out on good
securities for the separate use of his daught& Burvived T but the money was not invested in
any purchase until after D's death. The questios, &wa between D's administrator and her heir,
who was entitled to the purchase. If the trust uvdeich D was a beneficiary was imperative,
then there would be conversion as from the moméftodeath, and the purchase would de-
volve on the person entitled to realty under Ttestacy otherwise it would devolve as personal-
ty. It was argued that when it is doubtful whethdvequest ought to be considered as money or
land the court of chancery will not interfere besmwf the element of doubt involved. This sub-
mission was upheld by Lord Talbot who stated thate could be no conversion on the ground
that the direction in the trust instrument was @disonary; there was no sufficient indication in
the will as to what was the testator’s principaeition since the direction was one of investing
in land or securities.

Where settlor or testator directs trustees to @elpurchase land and such direction is to take
place with the consent or at the request of sonmeedapersons, such qualification is not suffi-
cient to prevent the direction from being imperatiseeRe Ffennell's Settlemer{i918) 1
Ch.91. InAttorney-General. Dodd (1894) 2 Q.B. 150 at 154, where the directiondl was
subject to the qualification that the sale shoakktplace at the request of certain specified per-
sons, Matthew, J., rejected the contention thatgtiaification necessarily prevented the direc-
tion from being imperative; such clauses; he stades only intended to give directions as to the
time and circumstances under which the sale iake place and do not necessarily indicate that
the sale must not take place ultimately.

Sometimes, however, it may be a question of coastru whether the qualification is such that it
imports an element of discretion enabling the gmEtiperson to prevent conversion, in which
case there will be no conversion. For example, w/hiee direction to sell is to be 'with the con-
sent of A and not without' there is no conversion here the discretion is not imperative. But as
Morton, L.J. put it irDuke of Marlborough v. Attorney-Gener@945) Ch. 145 at 154, it is well set-
tled that if real property is vested in trusteesnugrust for sale with the consent of a named per-
son, the consent is treated as intended to regthiatexercise of the trust for sale but not to pre-
vent the trust for sale from being an immediatsttfor sale, whether subject to consent or not,
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the trust operates at once to effect a converdibis is consistent with the earlier opinion of
Grant, M.R inThorntonv. Hawley (1804) 10 Ves. 129 at 137; 32 E.R 798)ere he said that
'nothing is more common than to direct money tdae out upon request. The object of that is
only to ensure that the act shall be done whemnebeest is made-not prevent it until- request.'

4. Under a Statutory Trust for Sale - Applicable oty in the Former West and Mid-West
States Under the Property & Conveyancing Law, 195@&nd the Administration of Estates
Law, 1959

The following provisions statutorily create trusts salea fortiori, the consequences are automatic con-
version. Section 61(2) of the law provides that wehefter the commencement of the law, land is ex-
pressed to be conveyed to any persons in undivetedes and those persons are of full age, the con-
veyance shall (notwithstanding anything to the camtin the law) operate as if the land had been ex
pressed to be conveyed to the grantees ... astgmants upon the statutory trusts hereinafter ineed

and so as to give effect to the rights of the pesseho would have been entitled to the shares baed c
veyance operated to create those shares.

Section 61(3) provides that a devise, bequestsiateentary appointment, coming into operation after
the commencement of the law, of land to two or npeesons in undivided shares shall operate as a de-
vise, bequest or appointment of the land to theqral representatives of the testator, and (butowuit
prejudice to the rights and powers of the persoepftesentatives for the purposes of administration)
upon the statutory trusts hereinafter mentioned.

Section 64(1) provides that any disposition pulipgrto make a settlement of an undivided shararal |
shall only operate as a settlement of a correspgnsihare of the net proceeds of sale and of ths ren
and profits until sale of the entirety of the laisiction 62, which defines 'statutory trusts' pdesi that,
for the purposes of the law, land held upon thetusory trusts', shall be held upon trusts for sSkec-
tion 63(1) provides that where a legal estate iseheially limited to or held in trust for any penss as
joint tenants, the same shall be held on trussébe, in like manner as if the persons beneficiafijitled
were tenants in common, but not so as to sever jihiat tenancy in equity.

Section 37(1) of the Administration of Estates LA®59 also provides that on the death of a penson i
testate as to any real or personal estate, suateestall be held by his personal representatives:

(a) as to the real estate upon trust to sell theesand

(b) as to the personal estate upon trust to caflell, and convert into money such part thereahag
not consist of money.

The general effect of the foregoing provisions vihiteate automatic trust for sale and conversiasirin
cumstances falling within any of the provisiondest illustrated by English decisions on similaoyp+
sions in the English Law of Property Act, 1925. &eaily, where there is statutory imposition of astr
for sale, the effect is, as far as beneficiari@scancerned, to convert land into money.

Thus, inRe Kempthrimg1930) 1 Ch. 268 at 29@,was held that the statutoiynposition of a trust

for sale operated to convert an undivided sharesalf estate into a corresponding share of the
proceeds of sale of the entirety; and that as fiteenpassing of the Law of Property Act, 1925,
the interest of the owner of an undivided shareeal estate became personal estate and passed
as such. In that case, a testator was, in hidifife, entitled to an undivided share in freehold
property. By his will made before 1925, he gavehallfreehold property to A and all his person-

al estate to B. The testator died in 1928, andjtlestion was, as between A and B, who was en-
titled to the undivided share under the testatwils It was held that as from the 1st January
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1926, the Act of 1925 operated to convert the udd share into personalty which accordingly
passed to B. The decision would not have beenrdiiteif the will had been made after the
commencement of the Act. (See furtRer Price(1928) Ch. 579).

The full effect of the Act where it operates seambe that a devise of undivided share in realty
will be adeemed since the devise would be of lahitkwthe imposition of trust for sale notional-
ly converts into personalty and as such there lv@lhothing upon which the devise will operate.
Thus, inRe Newmar(1930) 2 Ch. 409 at 413, devise of an undivided share in land was held
adeemed by the imposition of statutory trust fde sand conversion because there was nothing
left for the devise to operate on; the undividezbfrold moiety having been impressed with statu-
tory trust for sale, had become a moiety of thepeals of sale.

However, the court would give effect to the subsgaof the devise of an undivided share in land
and preclude ademption where the testator suffigiemdicated a contrary intention. For exam-
ple, ademption would be precluded where the testatd used such words as to demonstrate his
intention to benefit the devisee in whatever forgiihterest in the property might take. The use,
by a testator, of the words "all my share of irdér@ devising his interest in an undivided land,
has been held sufficient' to preclude ademptB®eRe Mellish(1929) 2 K.B. 82Similarly, a
contrary intention, precluding ademption, would dt®wn if the testator either confirmeRg
Warren(1932) 1 Ch. 42) or merely republish@&k Harvey1947) Ch. 285) his will by codicil.

In ReHarvey(supra)at 293-295a testator, by his will made in 1912, devised mdivided shares

to his trustees for his daughter for life. The LafaProperty Act, 1925 converted the shares into
personal property. In 1927, the testator made &itachich merely recorded the destruction of

the earlier codicils but without any confirmation reference to the contents of any preceding
testamentary document. It was argued, among dtineyd, that the quality and whole nature of
the property had fundamentally changed by the imiposof the statutory trust for sale so that

that which the testator purported to dispose ofi pieeviously to the death of the testator been
taken away from him and that there was nothingupfin which the disposition would operate.

But Vaisey J. held that since the fifth codicilaths, that of 1927, referred expressly to the,will

the codicil had sufficiently republished the testat will constructively so as to preclude ademp-
tion of the gift in question and that absence giregs confirmation of the will was immaterial.

It would appear that the court has taken this fllexapproach so as to ensure that statutory impo-
sition of trust for sale which is designed prindip& make conveyancing easy, does not defeat
testators' intentions or, destroy or alter substarrights in the process. S8e Warren(supra).lt
should, however, be noted that the foregoing casae decided in the context of the English
Law of Property Act, 1925, but the relevant prams of the Act, Section 34-36, have been sub-
stantially re-enacied by the Property and Conveygntaw (Western Nigeria), 1959, Sections
61-63 respectively.

5. Where Land is Partnership Property

Where land is partnership property, such land haays been treated in equity as personality. As
Bowen, L.J. explained iAttorney-Generalr. Hubbuck(1884) 13 Q.B.D. 275 at 28fhe doctrine of
conversion necessarily -affects partnerships-ripeship property is that which is held by the part-
ners as such for the purposes of the partnerdhgpheld for the purpose of carrying on the adven-
ture of the partnership, and may be wanted for pligbose, and moreover, at the time of winding
up of the partnership the debts of the partnerghilichave to be paid, the question of their amount
settled between the partners and then the unexdthassets divided between them'.
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To achieve the various purposes of a partnershdpugon dissolution to ensure equitable division
of partnership property among the partners, pastigmproperty must be treated in the end as sub-
ject to a trust for sale and conversion. This esliasis of the rule which has now been made statu-
tory: Section 22 of the Partnership Act 1890, @ustaof general application and section 23 of the
Partnership Law Cap. 86, Laws of the Western Regfadigeria, 1959, provides that where land
or any interest therein has become partnershipeptppn the absence of any contrary expression
or a contrary intention, it is to be treated aspmalty, not only as between the partners (inclydin
the representatives of a deceased partner) bubalbetween the beneficiaries who are entitled in
the real and personal estate of a deceased partner.

6. Where Court Directs a Sale

Where a court of competent jurisdiction directsabe of realty, conversion becomes operative
from the date of the order. Fauntleroyv. Beebg(1911) 2 Ch. 257 at 263, an absolute order for
sale made by a court of competent jurisdictionnradministration action was held to operate as
a conversion from the date of the order and, therest of the joint-owners were no longer in

the land but in the proceeds to be derived fromstie Where conversion is rightfully directed,

it is for all purposes and all the consequencesoafersion must follow, thus there is no equity

in favour of any beneficiary, either under a wakkttlement or intestacy to take the property, the
subject-matter of conversion, in any other fornrmtimats converted form.

The mere fact that the orderasmade for a purpose which does not exhaust the pdscef sale does
not prevent conversion. IBurgeesv. Booth(1908) 2 Ch. 648 at 651he question was whether the
surplus of proceeds of sale of an infant's realteswhich had been directed by an order of thetdour
be sold for payment of costs, descended on thatisfaeir-at-law or went as personalty to his naxt-
kin. Cozens-Hardy, M.R. held that 'there are nstgdor reconversion into real estate, and thereis
equity between heir-at-law and next-of-kin, andréhis no ground for holding that this is anythirigee
than what it professes to be and is in fact, narash.’

The court may, however, order that there shouldhdeonversion, which may mean that the property
would retain its original nature and character eitfor all purposes or for purposes of devolutiayo
Such order is, perhaps, usually made where theeptyprdered to be sold or to be purchased is owned
by someone suffering under certain incapadityAttorney-General/. Marquis of Ailesbury(1887) 12
App. Cas. 672 at 687-68Bord Fitzgerald said that ‘it seems that for @agiength of time a theory has
existed in equity, which has been carried into @ffe practice, that an investment of the mone di-
natic in the purchase of land under such conditemsare now before us does not change its charaicter
its destination... it remains 'money’ for all inteand purposes'.

As Lord Macnaghten pointed out in this case, indhginary course of managing a lunatic's estate, th
court pays no regard to the interests or expectstod those who may succeed him, but that it isaégu
well settled that in matters outside the ordinasyrse of management, such as an order for sale@mnd
version of a lunatic's property, the court has ty do far as may be possible not to alter the aiaraf
the lunatic's property or to interfere with anyhtg of successionSee alsdRe Searlg1912) 2 Ch.
365.

Whenever it becomes necessary for the court to dhdenature and consequent devolution of the estate
of a lunatic, the paramount consideration, the radlivig factor, is always what in the circumstanisin

the best interest of the lunatieeRe Silva(1929) 2 Ch. 198The court may also direct that there
should be no conversion where conversion has biected by parties who have no lawful authority to
effect such conversion; it is immaterial that tesult of conversion may have been beneficial. Bador

v. Taylor(1853) 10 Hare 475; 68 E.R. 1014.

88



SELF ASSESSMENT EXERCISE 1

List the circumstances in which the doctrine i€@fversion operates

3.3 Failure of Conversion
Failure of conversion may be either total or partia

Total failure
Whether a conversion is directed by a Deed or Wilg if the objects for which the conversion hlasen
directed totally fail before the will or the deeddomes operative there is no conversion. A num-
ber of reasons may be responsible for total faiireonversion; for example where all the benefi-
ciaries under a trust for sale die before the tmstrument comes into operation for example,
death of legatees or devisees in the life timeheftestator in the case of conversion directed by
will, or death of all the beneficiaries before a&dedirecting conversion in their favour, becomes
inoperative. Similarly there will be total failucé conversion where the beneficiaries failed to ob-
tain vested interest because the instrument digcibnversion offends the role against perpetuity
or that the disposition is otherwise illegal. Seeodierv. Edmundg(1893) 3 Ch.D. 455; anRe
Appleby(1903) 1 Ch. 565.

Effect

Whatever reason that brings about a total faildrebgects for which conversion was directed and
whether the direction was by Will or by Deed, tlfiteet is the same and that is there is no conver-
sion, the reason being that the equitable docwineonversion can only operate where there is a
human being who is able to insist that the natm @aracter of the subject matter for conversion
shall be altered. Se&mithv. Claxton (1820) 4 Madd. 484; 56 E.R 784. As Cozens-HardyRM
stated inRe Lord Grimthropg1908) 2 Ch. 675 at 679yhen once you get to this fact, that there was no
human being who, from the first moment when thsttaame into operation ... could have enforcedriingt

for sale' there is no conversion.

In that case, the direction was to sell at a futlate, but the purposes having totally failed befitrat date,
there was no conversion. In the case of total faif conversion directed by deed, the propertyltedack

to the settlor if he is alive; if not it would pasader his will or intestacy as the case may be.F&e Lord
Grimthrope (supra).But where the direction is by will, the propertpwd pass into the testator's residue:
and would devolve on the residuary devisee or Egdepending on the nature of the property. Fomela

a testator devised 'Agege Estate' upon trust taadlthe proceeds of sale to be divided betweamd\B. A
and B died in the lifetime of T and T did not changs will. On the death of T the gift of 'Agegeté&is’
would lapse. Suppose P is the testator's residegatee and R is the testator's residuary devidgege Es-
tate' being realty, would devolve on R becauseottjects for which conversion was directed havingltp
failed, there is no conversion.

However, where there is no residuary bequest oisdawnder the testator's will, the property wouddave
on intestacy. Se8mithv. Claxton(1820) (suprapt 494; andRe Walpolg1933) Ch. 431, 437Thus,
in Re Hopkinsor(1922) 1 Ch.D. 65, 69, the ultimate gift of progerthe subject-matter of conver-
sion, having totally failed, Sargant J., held thatintestacy resulted as to the property.

Partial Failure

There is partial failure of conversion where, faample, if A devises 'lkeja Estate', upon trust to
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sell and the proceeds to be divided between X gnand X pre-deceased A; there is a lajhtiee

gift to X while that of Y is good. However it is oessary to distinguish between conversion di-
rected by deed and that directed by will sincediresequences of partial failure of objects of con-
version differ from one to the other. The basistfos distinction as explained by Wigram V.C. in
Griffith v. Rickett1849) 7 Hare 299, 311is that a will speaks from the death of the testatioitev

a deed takes effect from the date of its execution.

Furthermore, a deed converts the property in tleéirhe of the author or settlor, whereas, in the
case of a will, the conversion does not take plaué the death of the testator. More importantly
however, is the marked distinction between thecefté partial failure of conversion directed by a
deed and will respectively; the basis of this didion is that where a conversion is directed by
deed, the effect is an out and out conversion,reasion for all purposes, whereas a conversion
directed by will is a conversion for the purposéshe will only. SeeAckroyd v. Smithsofl780) 1
Bro. C.C. 503; 28 E.R 1262. The validity of thiatsiment is to be seen in the discussion following.

Deeds: Effect of Partial Failure

Where there is a partial failure of the purposea obnversion directed by deed, the proper-
ty not required for the objects stated in the dese@rts to the settlor; if he is dead, it reverts
to those claiming under him-in both cases, the @nypreverts in its converted form. Thus,
where the direction is to turn land into money, ldqgsed part of the land reverts to the set-
tlor or those claiming under him as personalty. ilsirty, money directed to be laid out in
land reverts, on a partial failure of the directitmthe settlor or those claiming under him,
as land.

For example, if A conveyed 'Home Estate' to trusteen trust to sell and divide the pur-
chase-price between his two friends C and D; butiddl before the conveyance was ex-
ecuted, here the purposes for which conversiondirasted fail in part, the lapsed share of
D in 'Home Estate' reverts to A, the settlor aspealty. Suppose the trust had been settled
upon A for life and on his death upon trust to seltl divide the purchase price between C
and D contingently on surviving A. A by his will\gs his residuary personalty to P and his
residuary realty to R. D pre-deceased A but C sedrhim, hence, there is partial failure of
objects of conversion, in which case conversionpsrative, but the lapsed share of D is
treated as personalty and goes to P, who is ehttileesiduary personalty under A's will.

Will: Effect of Partial Failure

(a) Land into Money: Where land is the subject matter of a conversioactid by will,

and there is a partial failure of the purposesafbich conversion has been directed, the trust
for conversion has been directed, the trust fovemion becomes operative, and though, so
far as the purposes have failed, land directecetedid and converted into money would go
to the person entitled to realty under his intestaat that person would take it as personal-

ty.

This would seem to be the decision reached in #iebcated case dckroydv. Smithson
(supra) at 506, where it was stated that 'it isitdd) and cannot be denied that where a tes-
tator directs real estate to be sold for speciap@ses, if any of those purposes became in-
capable of taking effect, the heir-at-law shalletakecause there is an end of the disposition,
when there is an end of the purposes for whichag wade.' IfiRe Richersorf1892) 1 Ch.D.
379 at 381, Chitty J. held that where real estatkevised upon trust for conversion into per-
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sonalty and the objects for conversion partially; the lapsed share of the proceeds of land
sold or of the land (if any) unsold results to begr (or the person entitled to realty under the
testator's residuary gift if none or intestacy) battakes it as personalty.

Thus, where there is a partial undisposed interestal estate directed to be sold, that inter-
est results to the residuary devisee (or persdtieshto realty) of the testator and it becomes
personal estate in his hands. But where the testaésiduary devisee, (or the person entitled
to realty if there is no residuary devisee) surditiee testator, but died before he received the
ineffectually disposed of share in the purchaseeprihough the share had devolved on him
as land, he would receive it as personalty andiild/be treated as part of his personalty for
purposes of devolution.

It is immaterial whether or not the trustees of Wik for conversion had sold the realty in
his life time. Thus, irRe Walpolg1933) Ch. 431F-arwell J. stated that if there is a partial in-
testacy and the trust for conversion is a valigtirthis undoubtedly affects the position of
the heir (the person entitled to realty) to theeakthat although it does not defeat his right
as the heir-at-law to whatever is real estate wodisd of, for the purpose of the devolution
of his estate, it is treated as personalty andgsaas such, the reason being that, under the
rule in Ackroydv. Smithsor(supra), the lapsed share of the object that {thist is, land di-
rected to be converted into money) passes to statte's residuary devisee (if none, the
person entitled to realty) who, of course, mustehswrvived the testator; however, since the
failure of objects is partial only, and therefae satisfy the part that has not failed, the trus-
tees are under an enforceable duty to sell; inrdgard, the conversion is effective and al-
though the lapsed share, devolves as land on #duegy devisee who takes it in its con-
verted form. If he dies before receipt of the pemteof sale, the proceeds of sale would go
to his residuary legatee since his residuary devises no equity to reconversion. Jee
Walpole(supra) at 437.

The position is the same where the purpose ofst ton sale of land and conversion cannot ex-
haust the proceeds of sale.Dixonv. Dawson(1825) 2 Sim & S. 327; 57 E.R. 371, by her will,
the testatrix directed her trustees to sell lanshttsfy certain specified charges; the property ha
ing been sold and the charges met, there was &usutpwas held that the surplus belonged to
the heir-at-law but that since the property wagsl sokhe lifetime of the heir-at-law, he would
take it in its converted form and it would devobg&such on his personal representative.

(b) Money into Land: Where money is laid out for the purchase of land toere is a partial
failure, the same rule and reasoning apply a&dkroydv. Smithson(supra).Thus inCoganv. Stephens
(1835) 5 L.J. Ch. 17 at 200rd LangdaleMR. stated that if a testator devises land for purpeggsh are
in part illegal, or which partially fail or whicreguire part only of the land devised, the persditled to
realty in that circumstance takes the part whidls;far which is not required for the purposes o will;
and that conversely in the case of money laid outHe purchase of land, the Person entitled tequexity
in the circumstances would take.

Where, for example, before959in the Western and Mid-Western States, and Prgsenttome other
states in the Federation where the Pre-120@lish law applies, T, by his will, ga500 to trustees to
purchase land for the benefit of X and Y in equdre, and Y died before the testator, there iggidéil-

ure of the purposes for which conversion was degctonsequently there is a lapse of X's sharetwhic
would pass to T's next-of-kin (the person entitied's personalty on intestacy) and not to the aelaw.
But if testator had made residuary gifts, the ldpsieare passed to the residuary legatee; thoughjked
share results in its unconverted form, the resiyllegatee or the next-of-kin takes it as real estat
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In Curteisv. Wormald(1878) 10 CtD. 172,Jessel M.R. stated that if Personal estate isdzhad upon
trusts for conversion into land to be held on sus$te purpose of which partially fail, the lapseattjof
land purchased before or after the failure gogbdémext-of-kin as real estate. If, then the qoestf sub-
sequent devolution arises, the same Principle easbning apply as iRe Richersofisupra) at 381In that
case, Chittyd. observed that whatever the trusts of the will ardegther it is an absolute conversion or not,
‘all you have to do to ascertain the rights of tb@ and personal representatives of the heir i®iyn¢o
look to the actual state in which the Propertyaisd there is an end to the question. Although dpsdd
share of the trust of money for the purchase da ldevolves, in unconverted form, on the persontféx
kin) entitled to personalty under the testator', we takes it as land, which is the actual stageProperty
is, and it would devolve as such that is, in itevarted form, under the will or intestacy of thexief-kin.

3.4 Reconversion

Whenever the equitable doctrine of conversion dpsrahough the subject-matter for conversion s n
in fact been converted, in the eye of equity theneotional conversion of that subject-matter, seaeq-
uity looks on that as done which ought to be déwain in certain circumstances, the notional otitfimus
and artificial character, which equity has imposedthe subject-matter, is annulled yielding plazehte
actual state of the property; the state in whictvas, before being impressed by the equitable staimp
conversion. At this state there is reconversion.

3.4.1 Definition of reconversion

Reconversion has been defined as that imaginagepsoby which a prior notional conversion is regdrs
or discharged, and the notionally converted propegstared in contemplation of equity to its
original actual quality. (See SnelRsinciplesof Equity (27th Ed.) 1960 p.480). There are two
ways by which reconversion may be effected. Thesels act of the Parties or by operation of
law. The former depends on the manifestation anition by the party or parties entitled to re-
convert; while the latter reconversion is automatic

3.4.2 Reconversion by act of parties

It frequently happens that the beneficial ownersifigubject-matter for conversion is vested in
one person who isui juris,not being under any disability and absolutely &diin that case, he
Is entitled to take the property in its actual estathus, if money is laid out for the purchase of
land, the party who would have the sole and absahiérest in the land when bought, may elect
to have the money paid to him and that the moreystibject-matter for conversion, shall not be
used for the purchase of land; in that case, atamfuequity will not order a contrary decree
which might be annulled or rendered vain by thechthe absolute owner. SBenson v. Benson
(1710) 1 P. Wms. 130 at 131; 24 E.R. 324. Forefpharchase were to be enforced, he might at
the same moment sell the land and convert it imbaey, thereby stultifying the court order, and
‘equity like nature does nothing in vain." S&eeley v. Jag@l717) I.p. Wms. 389; 24 E.R. 438;
andSaunders v. Vautigd841) 10 L.J. Ch. 354.

In Harcourt.v. Seymou(1851) 2 Sim (NS) 12 at 46; 61 E.R.244, Lord Craritv&/.C. observed
that where by a settlement land has been directdx tconverted into money, or money to be
converted into land, a character is thereby impagezh it until somebody entitled to take it in
either form chooses to elect that, instead ofeisadp converted into money, or instead of its being
converted into land, it shall remain in the formwhich it is actually found. The only question in
each particular case is whether the person entitiedconvert has manifested acts sufficient to
enable the court to say that he has so elected.
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Where more than one person are interested in thedeumatter of conversion, the same prin-
ciple applies as in the case of an absolute baaktioner. For example where land is held on
trust for sale for the benefit of A and B in undied shares and they are both of full age and ab-
solutely entitled, provided they agree they caedtfh reconversion. SeBe Daveron(1893) 3

Ch. 421, 425. However, the case is different winere of the several beneficiaries is not willing
to reconvert. Ir'Holloway v. Radcliff1857) 23 Beav. 163 at 172; 53 E.R. 64, Lord RomMIR
states that where the undivided shares relate teyntw be laid out in land, a co-beneficial own-
er who wishes to elect to reconvert his share ntagadwithout the concurrence of the other co-
owners; the reason being that such course of aatibmot in any way be detrimental to the in-
terest of the other co-owners who are not williogeconvert.

Where, however, the undivided shares relate to tiretted to be laid out into personalty, if
there is to be any reconversion, at all, it mustdial, which means all the beneficiaries must
concur; a co-owner cannot effect a partial recosivar As Lord Romilly observed, it would be
repugnant to the principles on which the doctriheamversion andeconversion rest to hold that
one of the legatees of an undivided share in tbeqads of real estate directed to be converted
into personalty could without the assent of theemthelect to take his share as unconverted and
in the shape of real estate.

A more potent reason against partial reconversidhis case seems to be that it is more profita-
ble to all the beneficiaries to have the land solds entirety than to have one part sold and the
other part retained which would be the effect i @o-owner is permitted to reconvert his undi-
vided share. However, the validity of this obselraimay depend on the size of the land laid out
for conversion. If it is of such a size that thetmought to be reconverted would mod tanto,
make the remaining part less marketable than thieegn on principle a co-owner, wishing to
reconvert, ought to be allowed to do so.

Remainder man

The question has arisen as to whether a remainaercan reconvert. IMeek v. Devenis(il877) 6
Ch.n. 566, Malins V.C. held that a person contirlyegntitled absolutely to the proceeds of real
estate directed to be sold, may, pending the cgetiay, elect to take the estate as realty and
such election will become operative upon the cgaity happening before his death. Prima fa-
cie a remainder man may reconvert, but his ele¢baeconvert is only operative when his inter-
est falls into possession and if before then, ttogpgrty is in fact uncoverted. SeRe Duke of
Cleveland's Estatg4893) 3 Ch.n. 244 at 248.

A person who is absolutely entitled under a segleinof land upon trust for sale may by his will
elect to take the property in its uncoverted statach election would operate as a reconversion
of the personalty into realty; he cannot howevesdaf he is a remainder man whose interest is
still contingent at his death. S&e Sturt(122) 1 Ch. 416Furthermore, the interests of prior
owners are not bound or affected in any mannersoeaer, by any election made by a remaind-
er man.

Infants and Persons of Unsound Mind

Ordinarily, it would appear that an infant cannieicé to reconvertRobinson v. Robinsaii854)

19 Beav.494; 52 E.R. 442. In certain circumstances, thetamay elect for him (SeBurgessv.
Booth(1908) 2 Ch. 648) or sanction his election wheréde already elected. The court will on-
ly exercise this power after an enquiry has beeectbd as to what is most beneficial to the in-
fant in the circumstance. In the case of personsnebund minds, the same principle applies as
in the case of infants. S&e Douglas and Powell's Contrgd902) 2 Ch. 296.
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Evidence of Election to Reconvert

Election presupposes a clear intention to taketbperty 'in specie’ free from a trust or direction

to convert. In order to establish an election, éherust be sufficient evidence of the election;
such evidence may be by express declarations err@df from acts or conduct of the party or

parties entitled to elecBeeRe Douglas and Powell's Contradupra) at 312. Where a party's

right to elect is subject to the right of anothergmn to prevent reconversion, it is not enough for
the party entitled to elect to show evidence ofihisntion to elect; in addition, it must also be

shown that the person who can prevent reconvelssrassented to an election.

In Re Douglas and Powells Contrastupra),Byrne J., could not find that there ever was advahd
effectual election to take in 'specie' because ainbe persons interested in the matter had not
been competent to give assent to an election.drcéise of a direction to convert land into mon-
ey, it is easier to infer intention to reconvertcamstantial evidence such as the retention of the
land for a reasonable length of time and expendingey on its improvement may be sufficient.
(Mutlow v. Bigg (1875) 1 Ch.D.385).

Thus inRe Gordor(1877) 6 Ch.D. 531 at 534, evidence of electiotal® land as real estate was

inferred where the person entitled to elect reakihe rents of the land for a long time though he
did not exercise any other act of ownership. It Wesview of Jessel M.R. that the fact that the
person had received rents from the land and aksdaitt that after his death his agent continued
to receive rents from the land were sufficient enicke of election to retain the land in 'specie’.

However, where the direction is to layout money tfog purchase of land a stronger and more
direct evidence of an intention to reconvert isuisgfd. Thus a receipt of the income from the
money for a long period of time may not be enoufbre must be, in addition, a more positive
manifestation of intention to reconvert. SRe Pedder's Settlemgiii854) 5 De G.M. & G. 890;
24 L.J. Ch. 313; 43 E.R. 1116.

SELF ASSESSMENT EXERCISE 2
When does reconversion arise?

3.4.3 Reconversion by Operation of Law

In certain circumstances property which has bediomally converted in equity becomes recon-
verted without any declaration or act of the panyitled to reconvert. This usually occurs either
where the duty to convert and the right to calltfo subject-matter in 'specie’ are vested in the
same person; or where both the legal interest bacquitable interest are vested in the same
person; in both cases the obligation to conveexitnguished, and the property is said to be 'at
home'.

Thus where money directed to be laid out for theslpaise of land actually comes into the hands
of the person who would be entitled to disposéhefland if purchased, the money is his absolute
property and will pass under a general bequesisopdrsonal estate. As Thurlow L.C. observed
in Pulteneyv. Earl of Darlington(1783) 1 Bro. C.C. 223 at 238; 28 E.R. 1085AB has in his
possession £20,000 to be laid out in land for kes he hasobody to sue; the right and the
thing centering in one person, the action is extigiged... Where a sum of money is in the handsef o
without any other use but for himself, it will beomey and the heir cannot claifsee alsdWheldale v.
partridge (1803) 8Ves. Jurk28at235; 32E.R.341.

In Chicheste. Bickerstaff(1693) 2 Vern 296; 23 E.R. 79H, convenanted under a marriage set-
tlement to advance 1500 pounds within a specifebop, to be laid out in land to be held on trustsH
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for life and for his wife for life, remainder to $iheirs. The wife died without issue. By his willlie-
queathed his residuary personal estate to Y. TB® pdunds was never invested in land. On the dafath
H., his heir-at-law claimed the £1500 contendingt tthe marriage settlement had, in equity, conderte
the money into land. In the opinion of Lord ChatmeSomers, 'This money, though once bobgdhe
articles, yet when the wife died Without issue,dree free again, and was under the power and disposa
of the testator, as the land would likewise havenhén case a purchase had been made pursuarg to th
articles:

In Re Cook1948) Ch. 212a freehold land was conveyed to H and W as joinan¢s. H pre-deceased
W. By her will, W gave all her personal estate taid B. W died possessed of the freehold land. The
question was whether there had been a reconveo$ithe land so as to make it real estate at théhdefa

W since the land was subject to a statutory traisséle and had devolved on W absolutely at théhdefa

H or whether it passed under W's will as persostdte. Harmagd. held that after the death of H, .the en-
tire interest in the land both legal and equitatdgolved on W and that no trust for sale could sihise-
reafter; W's beneficial interest became automadsiaaiconverted, by operation of law, from moneyoint
land which accordingly was vested in W at her deatheal estate. Therefore, the bequest of pergsnaal
tate under W's will could not and did not give anterest in the land to A aril

4.0 CONCLUSION

Whenever the equitable doctrine of conversion dpsrahough the subject-matter for conversion s n
in fact been converted, in the eye of equity theneotional conversion of that subject-matter, seaeq-
uity looks on that as done which ought to be ddPectically, the doctrine is of little significa@man
Nigeria, hardly can one find a single reported gasghich the doctrine has been applied. Even,
in England where the doctrine originated, the ingooece of the doctrine has declined since the
property legislation of 1925.

5.0SUMMARY
In this unit, we have considered the doctrine ofvarsion and reconversion. You should
now be able to:»plain the importance of the doctrine of conversamu reconversion; list the
types of circumstances in which the doctrine israfee; and discuss failure of Conversion.
6.0 TUTOR-MARKED ASSIGNMENT

How important is the doctrine of conversion?
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1.0 INTRODUCTION

In the last unit, we considered the doctrine ofvassion andeconversionln this unit, we will con-
sider the doctrine of electiomhe doctrine of election is yet another curioud artificial doctrine
developed and nurtured by the learned and unpeddéecminds of the English Chancery judges.
As to the basis for its development, it was stantetthe leading case doysv. Mordaunt(1706)
Vern 581 at 583; 23 E.R. 978, that the generalcppia governing election was evolved to pre-
vent a person claiming under a will from contrawenit.

Of the doctrine of election Lord Eldon observeXer v. Wanchopg1819) 1 Bli. 1; 4 E.R. 1 at
22, that no person can accept and reject the samenmsiit. 'If a testator gives his estate to A
and gives A's estate to B, Courts of Equity holi ibe against conscience that A should take the
estate bequeathed to him, and at the same timseréfueffectuate the implied condition con-
tained in the will of the testator. The court wilbt permit him to take that which cannot be his
but by virtue of the disposition of the will; antithe same time to keep what by the same will is
given or intended to be given to another persois. ¢dbntrary to the established principles of eq-
uity that he should enjoy the benefit while he cegehe condition of the gift.’

The doctrine was originally confined to gifts angiunder a will, but it was later extended to
gifts under deed. This could be seen in the diot@irSir Richard Arden M.R., ifrrekev. Bar-
rington (1791) 3 Bro. C.C. 274 at 285; 29 E.R. 533; whidenmenting on the doctrine, he ob-
served that he did not mean, in that case, teefiotr on the rule that no man can take an interest
under a deed or will, without confirming the deedndl’. See furthetAnderson v. Abbdtl857)

23 Beav. 457; 53 E.R. 180.

2.0 OBJECTIVES
By the end of this unit you should be able to:

0] Explain the doctrine of election;
(i)  Enumerate the judicial basis of the doctramej
(i)  List the essentials of the doctrine.

3.0 MAIN CONTENT
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3.1 The Guiding Principle

The guiding principle is that if a donor, either toystake or by design, gives property which is
not his to give, and gives at the same time ta¢laé owner of it other property, such real owner
cannot claim the property given to him by the doswod at the same time retain his own property
of which the donor sought to dispose. See Jantésn Wollaston v. King1869) 20 L.T. 1003,
1005. This was further elaborated upon by Lord i&in Codringtonv. Codrington(1875) L.R.

7 H.L. 854 at 861, when he said that 'It is a wettled doctrine of the courts that where a deed
or will professes to make a general dispositioproperty for the benefit of a person named in it,
such person cannot accept a benefit under theimetrt without at the same time conforming to
all its provisions, and renouncing every right insistent with them.’

Thus inTaylorv. Williams(935) 12 N.L.R. 67 at 6&ne of the very few cases on the doctrine to
come before the Nigerian Court, Graham Paul Jd, s@he law as to election under a will is

clear enough in its main principles. Where a testahder his will disposes or professes to dis-
pose of property not his to dispose of, the digpwsis of course of itself void and of no effect.

But if the person to whom the property wrongly dispd of in fact belongs and who has the
power to dispose of it, is a beneficiary under whk he is put to his election, that is to say he
must refuse the benefit he gets under the willllomahis property to go under the testators de-
vise of it, or compensate the devisee thereoftferfailure of the devise'.

The doctrine is based on the principle which thertsoapply in the exercise of an equitable ju-
risdiction enabling them to secure a just distifiutin substantial accordance with the general
scheme of the instrument. See Lord Haldan8nown v. Gregson(1920) A.C. 860, 868. The
doctrine, which can be explained on the basis efrifaxim that 'he who seeks equity must do
equity’, in practice means that equity will noballa person to approbate and reprobate and, that
if he approbates he shall do all in his power toficon the instrument which he approbat8se
Chitty J. inRe Lord CheshariL886) 31 Ch. D. 466. The essence of it all is dwatity will not
allow a person to take a benefit under an instruraed at the same time assert a right which is
inconsistent with the provision of the instrument.

3.2 Operation of the Doctrine

The doctrine applies where for example, A by hil gives to B "Agege Estate" which in fact
belongs to C, and by another provision in the wilgives his own property 'lkeja Estate' to C. In
this case, the gift of 'lkeja Estate' to C has eoefd a benefit on him, but at the same time an ob-
ligation is imposed on him which is that he shoailldw his own 'Agege Estate" to pass to B as
directed by the Provisions of the will.

Both at law and in equity, a person has no rightlispose of another person's property; thus,
prima facie, in the illustration given above, C daep his 'Agege Estate' and at the same time
claim 'lkeja Estate' under A's will; the result Mok that B takes nothing. But the court of equity
says it is inequitable for C to take a benefit unaie instrument and at the same time refuse to
discharge the obligation imposed by the instrumiéie accepts the benefit he cannot reject the
burden; he who wants equity must be prepared teqiiity. C cannot be compelled to transfer
his 'Agege Estate' to B as directed by A's wilcsiiA has no power to dispose of C's property,
nevertheless C would be called upon to elect, iickivbase C has one of two alternatives:

() To elect in favour of the instrument;

(i)  To elect against the instrument.
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If he elects in favour of the instrument, he taktes benefit conferred on him by the instrument,
but he must relinquish his own estate which wasngfally disposed of by the instrument, and
make it available to the person to whom it was gitsg the instrument in conformity to the in-
tention of the donor. It is clear that the instrumtnper se cannot pass a good title in the elector's
own property to the person to whom the propertgugoortedly given under the instrument; in
that wise, the court imposes an implied conditibat tif the elector-donee accepts the benefit
which the donor had power to give, he shall conwsyown property over which the donor had
no power, to the individual whom it is actually boeffectually given. Se&rettonv. Howard
(1819) 1Swanst433; 36E.R.443;Douglasv. Douglas(1871)L.R. 12 Eq. Cas617. 637.

If, in the alternative, he elects against the umsgnt, he, keeps his own property and at the same
time claims the benefit conferred on him by thdrinment but he must compensate the disap-
pointed beneficiary (that is, the person who wdwge been entitled to the elector's own proper-
ty had the elector elected in favour of the insteath out of the benefit conferred on him by the
instrument and to the extent of the value of tleetelr's own property which the elector has de-
cided to retain. This brings out the distinctiortviieen equitable doctrine of election which is
based on compensation and conditional gift whidtaised on forfeiture.

Compensation not Forfeiture

Where the elector takes against the instrumenetlseeno question of his forfeiting the benefit
conferred on him by the instrument. S6&r v. Wauchopg1819) 1 Bli 1at25. In other words it
does not follow that he will be precluded from takithe benefit conferred on him by the donor.
He is, however required in equity to compensatedibappointed person to the equivalence of
that benefit which the donor intended the disapdimperson to take. As stated by Jessel, M.R.,
in Pickersgillv. Rodger(1877) 5 Ch.D. 163 at 173, the disappointed pensay, in that case say
to the elector 'You are not allowed by a Court qliiy to take away out of the testatrix's estate
that which you would otherwise be entitled to, uptiu have made good to me the benefit she
intended for me'.

The equity of the court is not to forfeit the etats benefit under the instrument but that as be-
tween the elector-beneficiary and the disappoiteadeficiary, the latter is entitled to sequester
or to keep back from the former the property soiskl or bequeathed until compensation is
made. The essence of the doctrine, thereforeatstlie elector takes against the instrument sub-
ject to an obligation to make good to the disapaitegatee the sum he is disappointed of.

Conditional Gift

In contrast, the case of conditional gift attrafigfeiture in that the beneficiary is put to his
choice between the two properties, he cannot hatlte Bor example, where a father gives away
property belonging to his eldest son to anothesgerand he also devises a piece of his own
property to the eldest son stating that it sho@andieu of his property which he purports to take
away from him. In such a situation the eldest someérely put to his choice; the doctrine of elec-
tion is excluded by the apparent expression ohiita by the testator that the gift to the eldest
son is conditional on his giving up what the testgurports to take from him. S&#ilkinson v.
Dent(1871) 6Ch. App.339 at 341-342.

3.3 Judicial Basis of the Doctrine

The juridical or the theoretical basis of the dmeris not free from confusion. 'The principle is,
that there is an implied condition that he who atea benefit under an instrument must adopt
the whole of it, conforming to all its provisionadarenouncing every right inconsistent with it.'
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Per Lord Chelmsford ilCodrington v. Codringtor{1875) L.R. 7H.L. 854 at 866. In a narrow
sense, the doctrine may be said to be based amghied intention of the donor; ordinarily a do-
nor is presumed to have intended to dispose dhalproperty, including the one not belonging
to him, contained in the instrument, or that th&rimment shall take effect as a whole. See Lord
Hatherley inCooper v. Coopefl874) L.R. 7 H.L. 53 at 71.

Thus, the person against whom the case of eleatisas is bound to give effect to the whole in-
strument, and there is an implied condition arisong of the dispositions that the person who
takes under the instrument should renounce anypertient title that he has and could set up
against the instrumerRRer Chitty J. irRe Wheatley1884) 27 Ch.D. 606 at 612. But the basis of
the doctrine involves more than merely restingnttbe presumed intention of the donor. ‘It is
clear that such a basis, if pushed to its logicaictusion, can result in difficulties." See Keeton;
An Introduction to Equity6th Ed.) p.189.

For example, it is not a requirement for the operaodf the doctrine that the person making the
disposition should have intended that the elecérreficiary should take upon condition, for this
would be inconsistent with the doctrine of electishere the elector can keep both properties
and then compensate the disappointed person. Sgcadnd immaterial, for the purposes of the
doctrine, whether or not the donor gives away, listakke or by design the property which does
not belong to him. Se€ooper v. Coopefsupra) at 67.

However, inCooper v. Coope(supra),Lord Cairn appreciated the difficulty in explaigithe doc-
trine on the basis of the presumed intention ofdbieor. In his opinion the rule of election does
not proceed either upon an expressed intentionpon a conjecture of a presumed intention, but
it proceeds on a rule of equity founded upon tlyhést principles of equity, and as to which the
court does not occupy itself in finding out whethiee rule was present or was not present to the
mind of the party making the instrument.

As was stated by Buckley J. Re Mengells Will Trust§1962) Ch. 791 at 797For myself |
should prefer to say that it is a doctrine by whetjuity fastens on the conscience of the person
who is put to his election and refuses to allow kamiake the benefit of a disposition contained
in the will, the validity of which is not in quest, except upon certain conditions.' The doctrine
enables the court to secure a just distributioaubstantial accordance with the general scheme
of the instrument; it is a means of doing justisebatween the elector-beneficiary and the disap-
pointed person. See Lord Haldanémown v. Gregsoi(1920) A.C. 860 at 868.

3.4 Essentials of the Doctrine

The essentials of election are firstly that thdreutd be an intention on the part of the donor to
dispose of certain property; secondly, the propsinyuld not in fact be the donor's own proper-
ty; and thirdly, a benefit should be given by thepdsing instrument to the true owner of the
property. (Per Jenkins L.J. e Edward¢1958) Ch. 168, 175 C.A.). The following analysi# w
illustrate the requirements for establishing a adsaection.

1. The donor must have given his own property to # elector; it is out of this property
that the elector would compensate the disappointederson where the elector has elected
against the instrument.

In Bristow v. Ward€1794) 2 Ves. 336; 30 E.R. 6@0.had a power of appointment over stock in
favour of his children. He appointed by his willrpaf the stock to the children and part to stran-
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gers, that is, persons who were not objects optveer. The children were entitled in default of
appointment. The court held that the children cdale both, that is, the part appointed to them
and also the part that was ineffectively appointedtrangers; they being entitled to it in default
of appointment. Here there was no case of elediewause the donor gave no property of his
own to the children. The part which was impropeajypointed to strangers, belonged to the
children being the persons entitled in defaultgb@ntment and also the part appointed to them
did not belong to F and therefore F could not digpof it as if it were his own property. The de-
cision would have been different if F had given sashhis own property by the will to his child-
ren.

Thus inWhistlerv. Webstern(1794) 2 Ves. 367; 30 E.R. 676., where the factewlee same as
above except that F by his will gave some legacigsof his own property to the children, the
court held that the children must elect. If thegctlin favour of the instrument, that is, the will,
they would keep the legacies bequeathed to thenalkowl the property wrongfully appointed to
strangers to pass in conformity with the will; biuthey elect against the will, they would keep
the property wrongfully appointed to strangers alst take the legacies given to them by F, but
they must compensate the disappointed strangersfdiie legacies given to them by F. The
principle is that there must always be some frepalable property given to the elector so that if
he elects against the instrument he can take omtt@fcompensate the disappointed person and
also if he elects in favour of the instrument theperty would be a compensation for what the
donor has taken away from him.

In Taylor v. Williams (1935) 12 N.L.R. 67, where the donor purported ewise her undivided
share in a family property, which she had no potwedo under customary law, the court held
that there was no case for election, for the ddraat not given his own property to the person
who was being called upon to elect. Under custonamyfamily property is indivisible and a
member has no alienable interest in the family ergp SeeOgunmefun v. Ogunmefi{h931)

10 N.L.R. 82.

2. The donor must have given the elector's properttio another person.

The principle is that the donor must have takenyasane of the elector's property for which
the elector has been compensated by the donot'sogifim.See James V.C. IWollaston v.
King (1869)L.R. 8 Eg. Cas. 165, 17Romily M.R.in Box v. Bartet{1866)L.R. 3 Eq. Cas. 244,
248.

Thus, where an appointor under special power obiapment, wrongfully appoints the property
to a stranger and gives his own property to theailnf the power who also is entitled in default
of appointment, the object of the power would havelect; he owns the improperly appointed
property being the person entitled to it in defadlappointment and the appointor has also giv-
en his own property to the object of the power. Be€letcher(1936) 2 All E.R. 236. But a mere
object of a special power of appointment, who merssnot entitled in default of appointment,
cannot be called upon to elect though the subjettemof the power is appointed to another
person and the appointor gives his own propertji¢omere object of the power, the reason be-
ing that no property of the mere object of the poisggiven to a stranger; the subject-matter of
the power is not that of the mere object untikippointed to him and cannot be his if it is ap-
pointed to a stranger.

Where an appointor makes an appointment in favbarsiranger which appointment is invalid
because it offends the rule against perpetuitiesetts no case of election even though the object
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of the power is entitled in default of appointmand also the appointor has given some of his
own property to him. IiReNasi{1910) 1 Ch. 1the appointor by his will made an appointment woiar

of a non object; the appointment was held void bseaf offended the rule against perpetuities;asviurther
held that there was no case for election even thdahg appointor gave his own property to the obgdhe
power who was also entitled in default of appoimin¢See furtheWollaston v. Kingsupra)) Similar-

ly, an appointment in favour of the object of a gowvho is also entitled in default of appointmeni| not be

a proper case of an election where the appointposges a trust or a wholly ineffective conditiorfarour of a
stranger. SeRe Neave(1938) Ch. 793Blacketv. Lamb(1851) 14 Beav. 482; 51 E.R. 311.

In Wooldridgev. Wooldridge(1859)Johns63 at 69; 70 E.R. 34, was stated that ‘'where there is an
absolute appointment by will in favour of a propéject of the power, and that appointment is
followed by attempts to modify the interest so dpfel in a manner which the law will not al-
low, the court reads the will as if all, the passam which such attempts are made were swept
out of it, for all intents and purposes, that ist anly so far asheyattempt to regulate the quan-
tum of interest to be enjoyed by the appointeehm dettled property, but also so far as they
might otherwise have been relied upon as raisingse of election.' Thus, there must be some
disposition of property which the donor had no tighdispose of to make it a case of election.
SeeBox v. Barret{1866) L.R. 3 Eqg. Cas. 244 at 248.

3. The Two Gifts must have been Made in the Samedtrument

The doctrine of election can only apply when isas within the document which raises the case
of election, for example, where a will containsifh gf property not within the testator's dispos-
ing power and a gift of the testator's disposing/groand a gift of the testator's own property to
the owner of the property which the testator purgpt dispose of to another personGihson v.
Gibson(1852) 1 Drew 42 at 51-52; 61 E.R. 3&indersley V.C. observed: 'The doctrine of elec-
tion, as applicable equally to all cases, is thpéson who is entitled to any benefit under a will
or other instrument, must, if he claims that benatbandon every interest the assertion of which
would defeat, even partially, any of the provisiafighe will or instrument that in no case is a
person to be put to election, unless it is cleat the provisions of the instrument, under which
he is entitled to a benefit, would be in some deglefeated by the assertion of his other right.’

In ReEdwards(1958) Ch. 168 at 177, by her will devised Blueacre and some other priogeeto

E and six others. Later, T entered into an oratagrent with E whereby Blueacre was given
away to E for valuable consideration. T died withbaving altered her will. The question was
whether E should be put on election. On the fadghefwill it is clear that T had disposed of cer-
tain property belonging to E and had also confeoediain benefits on E. But the Court of Ap-
peal held there was no case for election on thargtdhat the consequence of the inter vivos
disposition of Blue acre was that at T's deathetlveais no intention on his part to make a testa-
mentary gift of Blueacre. The devise of Blueacrderrthe will had been revoked by reason of its
disposition inter vivos, so that at T's death Bureavas adeemed. Jenkins L.J. observed: 'The
true position in such a case is, as it seems totima¢,the testamentary disposition has clearly
gone, and the person in whose favour the dispasidfahe property inter vivos is made simply
takes it under that disposition without any questid his or her thereby taking against the will,
and thus, being disqualified from receiving anydférunder the will.'

The gift of Blueacre under T's will was not an effee gift to anyone. 'There was, therefore, no
beneficial interest on which the gift in the wibdd operate, and it was for all material purposes
as though the gift had been struck out of the Waér Romer L.J.lbid., at 179.Thus, in this
case, no property of the person who would have baka&d upon to elect was in fact given away
by the will upon which the plaintiff rested his ed®r election.
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4. The donor's property which is given to the elecr must be freely alienable so that it
could be available for compensation if the electaglects against the instrument.

It is settled that the doctrine of election does ingolve forfeiture, but involves compensation
out of the property which is given to the electgrthe instrument, so that in the event of an elec-
tion against the instrument, the elector couldlfreéenate that property for the purpose of mak-
ing compensation to the disappointed person. FGe&Vheatley1884) 27 Ch.D. 606 at 612. It
follows that if the property is not freely alienabthere is no case for election.

In Re Wheatleysupra), the donor's property was given to a mamieman subject to a restraint
upon anticipation. The property was given by th@meanstrument as that which gives rise to the
guestion of election. Chitty J. held that the worsanld not be called upon to elect, as the prop-
erty given to her has, by the terms of the instnneeen made inalienable and, therefore, there
was no property out of which compensation couldntale to the disappointed person in the
event of an election against the instrument. Wipeoperty is given in such a manner, the donor
is presumed to have intended it as a personal giocoviand for the donee's inalienable use; to
imply a condition of election in that circumstaneeuld be to imply a condition of election
against the express language of the instrument.

Thus, inRe Vardons Trusts (1885) 31 Ch.D. 275a marriage settlement settled a fund for the
separate use of the wife for life subject to areast upon anticipation; the effect of it was that
the income of the fund should be paid to the Wde tier sole and separate use and that she
should not have power to dispose or deprive herdfethe benefit thereof: the settlement also
contained a covenant by the wife to settle afteuaed property. The court held that the settle-
ment contained a declaration of a particular intentnconsistent with the doctrine of election
and therefore the wife could not be compelled extebetween after-acquired property and her
interest in the settled fund, but was entitledei@ain both as her income from the settled fund had
been made inalienable by the terms of the settlemen

The principle is that the property must be fredigraable for purposes of making compensation
as at the time the donee is called upon to ele¢taynes v. Fostef1901) 1 Ch.361Kekewich J.,
held that the restraint on anticipation did notdyee wholly inoperative against alienation if, at
any time during her enjoyment she had become destdy reason of the death of her husband;
therefore, she could not be called upon to eldot fRtionale of this decision is that the restraint
on anticipation was operative as at the time she beang called upon to elect. ButRe Tongue
(1915) 1 Ch.390followed in Re Hargrovg(1915) 1 Ch.398it was held that the presumed in-
tention of the donor was that the restraint oncgmdition should be limited to the period under
coverture, so that a spinster to whom an interést avrestraint on anticipation during coverture
had been given by the same instrument which gaeetoi the question of election, must elect.

Even inRe Hargrove(supra) at 40Avhere the restraint on anticipation was not in teoonfined to
coverture, the spinster was put to election. At J. observed in that case 'the imposition of
a mere future restraint on anticipation is no lmartheir doing so, and does not, therefore, pre-
vent the doctrine of election from applying to them

5. The Elector's Property which the Donor Purports to Dispose of must be Freely
Alienable

The principle on which the doctrine is based ig thanan shall not be allowed to approbate and
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reprobate, and that if, he approbates he shallldo khis power to confirm the instrument which
he approbates. Séte Lord Cheshar(il886) 31 Ch.D. 466 at 473. Therefore, where tleetet
takes in favour of the instrument he must trankferown property which the donor purports to
dispose of, in accordance with the wishes of theodoElection in this respect presupposes that
the person who is being called upon to elect hizeady disposable interest in his own property
which he can alienate in compliance with the deanershes, otherwise there is no case for elec-
tion.

Thus, there is no case for election where the ptgp@®ught to be disposed of is a family mem-
ber's interest in a family property. This is be@usder customary law a family property is indi-
visible and a member of the family has no alienatierest in the family propertyOgunmefun

v. Ogunmefuri1931) 10 N.L.R. 82) or where the property is owbgd married woman subject
to an operative restrain upon anticipation. & Wheatley(1884) 277 Ch.D. 606. Election
means free choice, it follows that the doctrinentdrbe introduced where it is impossible for the
person against whom it is pleaded effectively tereise the election demanded.

In the leading case &e Lord Chesharfsupra) at 472T by his will gave certain chattels upon trust
for sale for the benefit of A and B and gave th&dee of his estate to C. The chattels were in
fact to be enjoyed by C with a land the subjecttenaif a trust of which C was a tenant for life.
The guestion was whether C could be called upogigcot. The court found that if C elected in
favour of the will as he was entitled to do under tloctrine of election, he had no disposable in-
terest in the chattels which he could make ové &md B it was, therefore, held that C could not
be put to his election.

Chitty J. said-

“In effect it is the paramount title of the trusteevho are not affected by any question of
election, rather than the restricted interest ofvM8ich prevents effect being given to the
bequest of the chattels. A court of Equity nevecrdes an act to be done which is a
breach of trust, or a mere idle act which couldyde&d to litigation. And inasmuch as no
assignment by C of his interest could be framedcwhvould not be a breach of trust, or
which could confer any benefit on A and B, it wouldt order him (C) to execute any as-
signment of the chattels for the purpose of configrthe will.”

C, not being able to make an assignment of thaalbdiecause he had no assignable interest in
them, took the residue given to him by the dondheut compensating A and B.

Similarly, in Brownv. Gregson(1920) A.C. 860, the property of the person beialied upon to
elect was foreign land and by the lex situs, th@ewof the land could not deal with it in the
manner directed by the donor; the House of Lordd tleat in that circumstance there was no
case for election; election does not arise wheeediinee cannot give effect to the instrument.
There is no question of compensation since compienses only made where it is possible to
elect Re Lord Cheshartsupra) at 476; otherwise it would amount to anliagpon of the doc-
trine of cypres to the doctrine of election. 8¥ewn v. Gregsoi(1920) AC. 860 at 877; per Vis-
count Finlay.

In Re Dicey(1951) 1 Ch. 145 at 154, the defendant objectezection on the ground that the ob-
ligation to elect is limited to cases in which th&rty so bound, if he elects in favour of the in-
strument is able to make the other relevant promsitake effect precisely accordingly to their
terms. In that case the defendant, who had receswet: benefit under the donor's will, was only
a part-owner of the property which the donor putgdito give to the plaintiff so that if he the
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defendant elected in favour of the instrument held/dave been able to benefit the plaintiff on-
ly in respect of his own share of the property whiie other part would remain outstanding in his
co-owner who was not affected by the question ettein.

Romer L.J. held that the defendant must elect. dihet observed that the obligation to elect
does not depend upon the power of the electordoredahat the other relevant disposition in the
instrument takes effect according to its exact gefiihe principle of election is that if the elector
elects in favour of the instrument he shall darahis power to confirm the instrument which he
approbates; he is not required to conform to &lrédevant provisions, in as much as he confirms
the instrument so far as he can and gives up tdifapointed person any of his own beneficial
interest that he can freely dispose of in the prtgp&hich the donor sought to give away. $e
Lord Cheshanfsupra) at pp. 472-473.

Thus, a testator gives Blackacre or the proceeds eéle to A. Blackacre in fact belongs to B, C
and D as joint tenants and the testator gives legdc each of these persons. Each of them has a
separate and individual right and obligation tacefer or against the will, notwithstanding that
the gift to A can only take full effect accordingits terms if B, C and D all elect in favour oéth
will. In other words, a class is not exempted fritra principle of election merely because each
can contribute only a part of the total subjectieradf the gift which the testator-donor has pur-
ported to effectRe Dicey(supra) at pp. 158-159. See furtlgiiche v. Fytch€1868) 7 Eq. Cas.
494,

The principle is to secure a just distribution netessarily in the precise terms of the instrument
but in substantial accordance with the generalmehaf the instrument. Per Viscount Haldane in
Brown v. Gregsoi(1920) AC. 866 at 868.

6. The Donor must Manifest a Clear Intention on the Fae of the Instrument to Dispose
of the Elector's Property

Where the instrument manifests an intention onpidue of the donor to dispose of the elector's
property, the doctrine operates and it is immaltéhiat the disposition was by mistake or by de-
sign. SeaVelbyv. Welby(1813) 2 V. & B. 187, 199; 35 E.R. 296. The prineifs that the donor
intends that his instrument shall take full efféhus, inCooperv. Cooper(1874) L.R. 7 H.L.

53 at 78,T, by her will gave Blackacre to X and at the sdimme gave a legacy to Y. At the time
the will was made Z was entitled to the proceedBlatkacre. Z predeceased T; on Z's intestacy,
Y became his sole next-of-kin and, therefore, katito Blackacre. On T's death the question
was whether Y should elect between Blackacre aadetacy. It was held that he must elect. In
that case, Lord Moncreiff said ‘It is quite fixdaat it is wholly immaterial whether the testator
thought that he had the power to convey the prgpert knowing that he had not the power,
usurped it. The rule in regard to election is ihei case precisely the same'.

The general scheme of disposition as containetieniristrument must be capable of raising a
general intention on the part of the donor thageafshall be given to every part of the instru-
ment. Thus, the doctrine of election rests, nottloa particular provisions of the instrument
which raises the election, but on the presumptiba general intention in the maker of an in-
strument that effect shall be given to every péit.iSeeRe Vardon’s Trust§l885) 31 Ch.D.

275 at 279The mere fact that the circumstances which gise to election could not have been
in the contemplation of the maker of the instrumemtot sufficient to repel the general and pre-
sumed intention. Thus, iBooperv. Cooper(supra), the elector's property which was givenyawa
was not owned by the elector at the time the insént which gave rise to election was made
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and, the circumstances, and the events which subs#y vested the ownership of the property
in the elector were such that could not have beatemplated by the maker of the instrument.

However, the general and presumed intention islasively repelled by an expressed declara-
tion, contained in the instrument, that in no csiseuld the doctrine of election be applied to the
provisions of the instrumenRe Vardon’s Trustsupra)at 279.Similarly the doctrine of elec-
tion is excluded where the instrument itself mewdynotes of a particular intention which is in-
consistent with the general and presumed intentibich is the foundation of the doctrine. For
example, if an instrument contains a provision stndt, if the donee were put on his election
and by electing he would be doing precisely whatittstrument prohibits him from doing, such
a provision denotes a particular intention incaesis with the general and presumed intention
which gives rise to election, and therefore excduthe doctrine. Such is the case where a mar-
ried woman is given property in restraint on aptition.SeeRe Vardon’qsupra)at 280.

The general and presumed intention of the donatigpose of property over which he had no
control must appear on the face of the instrumdmchvis alleged to have made such disposition.
There is no law which entitles a person to dispmidhe property of another without his consent.
No one can give what he does not own. HowevertHerpurposes of election, whether or not
there is such intention depends on the construafdhe instrument. Once it is clear from the
instrument itself that the author of the instrumeénds to dispose of property which does not
belong to him, that is sufficient for purposes lgfiction. Where the donor employs general words
in describing the subject-matter of the propertg #rereby creating some uncertainty as to the
property he intended to dispose of, parol evidaacdmissible with a view to identifying the
property; parol evidence is, however, not admisstbl show that the donor employed general
words in disposing of the property because he Wedidnimself to be the owner-this is to prevent
evidence of intention that is not raised by thaérumeent itself. Se®oe d. Oxenden. Chiche-
ster(1816) 4 Dow. 65 at 90; 3 E.R. 1091.

Where a donor, by an instrument purports to disppbggoperty, it is presumed that he intends to
dispose of property over which he has control. Avmnast be presumed to have intended to give
what he actually possessed. The onus of proof tathe person who alleged the contrary. See
Turner, L.J. inEvans v. Evang1863) 2 New. Rep. 408, 410. Accordingly, whereoaat has a li-
mited interest in property forming the subject-reatif a gift the presumption is that he intends
to dispose only of that interest; and the court eohstrue the instrument in the light of this in-
tention, for, the intention to make a dispositiotteading beyond that interest cannot be made
sufficiently clear to raise a case of election hything short of positive declaraticBeeWintour

v. Clifton(1856) 8 De G.M. & G. 641 at 650-651; 44 E.R. 537.

However, in certain circumstances particularlyhe tase of a will, the court may gather an in-
tention by the testator to include property belaggio another in a gift of residue. Thus,Ra
Allen (1945) 2 All E.R. 264 at 267-268, the testator madeneral gift of residue in which he on-
ly had a limited interest, in that he held it joynivith his widow who was a beneficiary under the
will. The question was whether the gift of 'theideg of my property’ was limited to the testa-
tor's own share of the joint estate or was interntideidclude the widow's share so as to put the
widow on her election. Cohen J., in the courseisfjidgment in which the widow was put to
election, said - 'l readily accept that a mere gangevise or bequest would not of itself raise a
guestion of election, but I cannot regard this pgsesas concluding the matter. The question
whether a beneficiary under a will is put to hisation depends on whether the testator has pur-
ported to dispose of his or her property. This ndegiend on the construction of the will as a
whole, and if | am satisfied that upon the propmrstruction of the will as a whole the residuary
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gift included property of a beneficiary, it mustléov that the beneficiary is put to his election.’
SELF ASSESSMENT EXERCISE |
List the essentials of the doctrine of election.
Other Relevant Points
Derivative Interests:

(1) Where a testator sought to dispose of propehigh does not belong to him and that proper-
ty was derivatively acquired through some one whwlat not be put to election, there will be no
case for election. Thus f@rissell v. Swinho€1869) L.R. 7 Eq. Cas. 291, T, by his will sought t
dispose of a married woman's property and at theedane conferred some benefits on her hus-
band, who subsequently on the death of his wifaumecentitled to his wife's property including
the one T sought to dispose of. The court heldttiere was no case for election against the hus-
band; the wife, through whom he derived title te foroperty which T sought to dispose of,
could not be put to her election, because she alidateive any benefits under T's will, and se-
condly, the property was not his at T's death whiswill became operative.

(2) Where a person who had the obligation to ébact elected such election would be binding
on him and whosoever takes under him. But there beaglifficulties if he dies without having
elected. If the elector's property devolved in direction, his successor would be standing in his
shoes and would be called upon to elect. Bgehe v. Fytch€1868) L.R. 7 Eq. 494n Coop-
erv. Cooper(supra),T gave property to A and devised A's property tdAClied without having
elected and all his property devolved on B. It wakl that B, being the person standing in A’s
place, must elect. But where the elector's progerievolve in different directions, there is no
case for election; however, the obligation to conga¢e the disappointed person falls on the per-
son who succeeds to the benefits out of which coisgteon would have been made to the disap-
pointed person if he had elected against the im&ni in his life time.

In Pickersgillv. Rodgerg(1876) 5 Ch.D. 163 at 173, the donor, by her wedqueathed J's mon-
ey to X and gave her own property Blueacre to J dibd without having elected. By his will, J
gave his personalty to A and devised to Y. The tjpresvas whether the duty to pay compensa-
tion to X, the disappointed legatee under the denwitl, fell on Y to pay it out of the Blueacre
or whether it was to be paid by A from J's pers@asthte bequeathed to him. Jessel M.R. held
that (on the principle that the person taking thepprty so devised or bequeathed takes it subject
to an obligation to make good to the disappoinegilee the sum he is disappointed of) the duty
to pay compensation to X, the disappointed legik®n Y, being the beneficiary of Blue acre
out of which compensation, would have been paid byd he elected in his lifetime. 'The very
instrument which gives him (Y) the benefit, givamithe benefit burdened with the obligation.
X, the disappointed person, had an equitable chargeht to realise out of that property the
sum required to make the compensation.

It follows that the estate of the elector who digthout having elected, is not exonerated from
the payment of compensation for which the electould have been liable had he elected in his
life time. The value of that liability would have be ascertained by an inquiry as to the amount
of benefits which the elector received in his life¢ under the will of the donor, and the liability
is to be discharged only to the extent of the biedefived by the elector under the donor's will.
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Thus, if the value of elector's property of whitie tdonor sought to dispose exceeds the benefit
conferred on the elector by the donor's will, thec®r's successor in title to such benefit is not
under any obligation to pay more than the valu¢hat benefit even though he received some
other benefits out of the elector's est&&eRogers v. Joned 876) 3 Ch.D. 688. For example, if
the elector's property of which the donor soughdigpose is valued N1000 and the benefit con-
ferred on the elector under the donor's will is twdd500, the amount of compensation payable
to the disappointed person will not exceed N 500.

Time to Assess the Value of the Property of the Edeor for the Purposes of Compensation

Where a donee under a will is put to his electind ke elects to take against the instrument, he
has a duty to compensate the legatee or benefigihoyis disappointed by such election. The
amount of compensation payable is the value ofelleetor’'s property of which the testator
sought to dispose, and, the value of the property be ascertained as at the date of the testator'
death and not when the election is made.&=élancocKk1905) 1 Ch. 16.

Satisfaction and Election:

A beneficiary under a will is put to his electidhat is, to give effect to the will as a whole, on
the principle that the testator has conferred sbemefits on the beneficiary and at the same time
attempted to dispose of the beneficiary's prop&ktigere the benefit or legacy given to the bene-
ficiary is in satisfaction of a debt, there cannmeelection, for, no benefit has in fact, been con-
ferred on him. But if the legacy was in satisfactal a statute-barred debt, such legacy is gener-
ally regarded as a bounty, for the testator hakegal obligation to pay the debt, therefore, the
beneficiary is bound to eledke FletchersSettlement Trustd936) 2 All E.R. 236, 239.

Rights of Elector:

Whenever a person is put to his election, the cbast jurisdiction in equity to compel a final
election 'so as to quiet the title of those intev@sn the objects of which one is to be chosen.’
SeeDouglas v. Douglag1871) L.R. 12 Eq. Cas. 617 at 637; See furtettonv. Howard
(1819) 1 Swans. 409; 36 E.R. 443. However, as diton precedent to the exercise of this ju-
risdiction, the court will secure to the electdre tright to all information necessary to guide him
in his choiceDouglasv. Douglas(supra).He must be given a genuine opportunity of ascertain
ing the relative values of the properties befoeethg in favour or against the instrument. He is
even entitled to bring an action with a view to Witg the nature and extent of his rights and to
ascertain the relative values of the propertiesvéet which he is called upon to elect. Bee
tricke v. Broadhurs{1790) 1 Ves. Jun. 171; 30 E.R. 28@prthingtonv. Wiginton (1855) 20
Beav. 67, 74; 52 E.R. 527. Kidneyv. Coussmake(1806) 12 Yes. 136 at 153; 33 E.R. 53, a
widow-elector was held not bound by an election enadder a mistaken impression of the ex-
tent of the claim against her.

Election may be Express or Implied:

Election may be express or may be implied fromaitts or conduct of the person bound to elect;
whether or not a person bound to elect has elastadquestion of fact. In the case of express
election, a communication by the elector to the@td party of his intention to pay compensa-
tion is a sufficient evidence of his election agaitie instrument. Similarly, there would seem to
be an express election where an elector transfeegcordance with the directions in the instru-
ment that gives rise to election, his own prop@ftyvhich the donor sought to dispose, to the
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person to whom the property was purportedly giverhe instrument, and he at the same time
accepts the benefit conferred on him by the insgmim

It is more difficult to establish implied electi@mince the fact of election must be clearly estab-
lished; moreover, there does not seem to be amgrgeprinciple indicating all the circumstances
necessary to prove or constitute an election. Heweto infer an election, there must be clear
proof that the person called upon to elect knewtti@donor had not the power to give the prop-
erty which he purported to dispose of, and thathleeelector is the owner of that property. There
must be evidence that the elector was aware ofithenade to him by the donor; also he must
know the relative values of the properties betwesich he is called upon to elect; he must
know that in equity he must have to elect betwdwentivo; and that having that knowledge the
elector made a deliberate choice with the intentbmaking it. Seéillon v. Parker (1818) 1
Swanst359; 36E.R.422; Sweetman. Sweetmar(1868) 2I.R. Eq.141; Spreadv. Morgan (1865)

11 H.L.C. 588.

It follows that the mere fact that a person, whdasind to elect, continues to enjoy the two
properties may not be a conclusive inference teantends to elect against the instrument if he
was not aware of his rightSeePadburyv. Clarke (1850) 2 Mac. & G. 298, 306; 42 E.R. 115.
Nevertheless, 'from a long course of leading, fepseries of acts, the court is at liberty, as an
inference of fact, to conclude that the party chlipon to elect knew his rights, knew the value
of both estates, and knew the rule of equity, tietvas bound to elect, and had, with the full
knowledge, made his choice, with the intention akmg it, and of electing between the two es-
tates'. Per Chatterton V-C, Bweetmarw. Sweetmarisupra). The series of acts or dealings from
which election is to be implied must be consistemty with that of an elector who was fully
aware of his rightsDillon v. Parker(1818) 1Swanst.359 at 380. The burden of proof is on the
party who alleges implied election. S&sveetmarv. Sweetman(supra); Spreadv. Morgan
(1865) 11 H.L.C. 588.

Time to Elect:

Prima facie, there is no time limit within whicheetion is to be made; but a time limit may be
specified or imposed by the instrument or by thercdNVhere there is such time limit, a person
who is bound to elect but fails to elect within ttme stipulated is deemed to have elected
against the instrument, and will be under a dutgdmpensate the disappointed person. See
Streatfieldv. Streatfield(1735) 1Swanst447; 36E.R.459.

Where there is no time limit for electing, failuxeelect for a considerable length of time per se
will not imply an election, thus a person bouncelect may continue with the enjoyment of the
property given from him, as he had been doing leetbe operative date of the instrument by
which the donor purports to dispose of the proptrtgnother; but if by such continuous act of
his, so long a time has elapsed that it can redbpme inferred that he has acquiesced in the
other's enjoyment of the property given to him g instrument and that it would be inequitable
to disturb such other's enjoyment, he may be saltave elected to take, not his own property
and making compensation, but what the will give&ita, that is permitting the specific enjoy-
ment of his own property under the will. SEbbitsv. Tibbits(1816) 19 Ves. 656 at 663-664; 34
E.R. 659.

Who may elect:

Any person who is sui juris, and who is mentafiyisd is capable of electing. Where an infant is
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bound to elect, the court usually elects for hiteran enquiry as to what is best for the infant in
the circumstance. Se8eton v. Smitfil840) 11 Sim 59 at 66; 59 E.R. 796. A similar cauof
action is followed in the case of a person of unsbmind. SeeWilder v. Piggott(1883) 22
Ch.D. 263 at 269.

4.0 CONCLUSION

Election may be express or may be implied fromatis or conduct of the person bound to elect.
The essentials of election are firstly that thdrewsd be an intention on the part of the donor to
dispose of certain property; secondly the propsityuld not in fact be the donor's own property;
and thirdly, a benefit should be given by the dgpg instrument to the true owner of the prop-
erty.

5.0SUMMARY

In this unit, we have considered the doctrine etegbn. You should now be able to: explain the
doctrine of election; enumerate the judicial basithe doctrine; and list the essentials of the-doc
trine.

6.0 TUTOR-MARKED ASSIGNMENT
Enumerate the judicial basis of the doctrine ottabe.

7.0 REFERENCES/FURTHER READING
Hackney J., (198AYnderstanding Equity and Trusts; Londdfontana press

Jegede M. I. (2007repPrinciples of Equitylbadan: Unique Design/Prints
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1.0 INTRODUCTION

In the last unit we considered the doctrine of tabec In this unit we will consider the doctrine
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of satisfaction. Equitable doctrine of satisfactisrsaid to be founded on the maxim that equity
imputes an intention to fulfill an obligation. Thatay be so, but there are one or two heads of
satisfaction whose operation can, in addition, Xqg@aned on the basis of one or two other max-
ims. For example, the heads of satisfaction whisbrate in the narrow area of relationship of
father and child or one in locoparentis and a chily also be explained on the basis of the rule
that equity leans against double portions or etyuddi equity. As Lord Cranworth observed in
Chichester. Conventry(1867) L.R. 2 H.L. 71, the rule against double joms is a useful rule
which carried into effect the intention of pareatsd othersn loco-parentismaking provisions

for those for whom they are bound to provide.

2.0 OBJECTIVES
By the end of this unit you should be able to:

(i) Define satisfaction;
(i) Explain satisfaction of debt by legacy;
(i)  Explain how legacy can be used to satisfy a legacy.

3.0 MAIN CONTENT

3.1 Definition of satisfaction

Satisfaction is the gift or donation of a thingihe intention that it shall be taken either wioll
or partly in extinguishment of some prior claimtbé donee. Thus, the doctrine becomes rele-
vant where X, who had been under a certain obbtgaid give something to Z, donates a thing
(which is not directly connected with the dischaofénis obligation) to Z; such a donation, sub-
ject to the fulfillment of some other attendanturgments, raises a presumption that the inten-
tion of X in making the donation is to satisfy ascharge his prior obligation to Z.

Before a presumption of satisfaction can be raised,basic requirements must be met: first the
donation must have been made in such circumstdhaean intention on the part of the donor to
satisfy an obligation can be presumed since thenessof the equitable doctrine of satisfaction is
to carry into effect the presumed intention of tlemor. See Cranmer's case (1702) 2 Salk 508;
91 E.R. 434. InGoldsmidv. Goldsmid(1818) 1 Wils. Ch. 140, 149, Plumer M.R. said "véher
there is a question of satisfaction, there musa lseference to the intention. Satisfaction is a
substitution of one thing for another; and the ¢joasn cases of that kind is whether the substi-
tuted thing was given for the thing proposed.” 3R.E63.

Second, there must be some prior and existing abdithe donee; cases of genuine equitable sa-
tisfaction presuppose an existing obligation whiod donor is presumed to have intended to sa-
tisfy. SeeRe Fletchei(1888) 38 Ch. D. 373. While all heads of satisfattinust necessarily satis-

fy the former requirement, as will be seen belowt, all satisfy the latter requirement. For this
reason it may not be all that correct to classgycases of equitable satisfaction those heads of
satisfaction that cannot meet the two requirements.

SELF ASSESSMENT EXERCISE 1

Define satisfaction.

3.2 Satisfaction of Debt by Legacy
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Where a testator gives a legacy to his creditohauit any reference to the debt, such legacy,
(subject to the fulfillment of the requirementsalissed below), will be presumed to be a satis-
factionof the testator's indebtedness to the donee. ler atbrds, the intention of the testator, in that ci
cumstance, is presumed to be that his creditor&lshall not have both the debt and the legacyjfahe
presumption is sustained, the legacy dischargete#itator's prior obligation to pay the debt.

The role was stated by SIt Trevor M.R inTalbott v. Duke of Shrewsbu(i714) Prec. Ch. 394 at 395;
24 E.R. 177.If one, being indebted to another in a sum of nyowes by his will give him a sum of
money as great as, or greater than, the debt, wiitlaing any notice at all of the debt, this sha#ver-
theless, be in satisfaction of the debt, so thathal not have both the debt and the legadye rule may
be said to have been founded on the mdgihitor non praesumitur donared debtor is not presumed to
give; he is presumed to intend to be just befoiagbgenerousAs stated above, the rule is a mere pre-
sumption and can, therefore, be rebutted.

Circumstances Rebutting the Presumption

(i) The presumption is rebutted where the legagmsller than the debt. [Doates v. Coated898) 1 I.R.
258, the Vice-Chancellor observed that the nature ofléigacy must correspond with the nature of the
obligation to be conclusive satisfaction. In thase it was held that the legacy of 12/- a week ool
operate as a satisfaction of the testator's lighiinder the separation deed of the greater amaiubb/-.
‘That which is less is not to be presumed in satigén of that which is greater'; sé¢kinsonv. Webb
(1704) 2 Vern. 478, 479; 23 E.R. 9@richton (1895) 2 Ch. 853. lthermore there is naro tanto
satisfaction of a debt by a legacy. S&tkinsonv. Webb(supra).The whole essence of the doctrine
therefore, is that the debtor can be held to hdferenl the creditor something equivalent to histdab
greater than it. Se8tirling J. inRe Horlock(1895) 1 Ch. 516 at 518.

In Fitzgeraldv. National Ban1929) 1 K.B. 394Talbot J., held that a debt £100 which carried an in-
terest of 5% was satisfied by a legac\E@DO0; the mere fact that the interest on the delstiwarrears at
the time of the testator's death was immateriaka$ argued that the sum due in respect of the rdabt
necessarily be different from the legacy by reasbthe fact that the debt carried interest; theteotion
seems to be that prima facie the legacy is equillea@ebt but when the interest due on the deddded,
the legacy is less than the debt and, therefoegetbannot be presumption of satisfaction. Thetcmauld
not find any authority for this proposition. Talb&t decided in favour of presumption of satisfattbe-
cause the legacy was equal to the debt and thempp®n was not thereby rebutted by the mere feat t
debt carried interest from day to day.

(i) There is no presumption of satisfaction whére debt was contracted subsequently to or even con
temporaneously with the making of the will; theempot be an intention to satisfy a non-existiga-
tion. In CrannersCase(1702) 2 Salk. 508; 91 E.R. 434, the testator, whs indebted to C for

a sum of £50, thereafter proceeded to make a wilvbich he gave &500.Subsequently, he
borrowed£150from C and died.

The Master of Rolls decreed that the legacy waatiafaction of both debts but Harcourt L.C.
reversed the decree 'because a Court of Equitytowgto hinder a man from disposing of his
own as he pleases; and when he says he gives@ |egacannot contradict him, and say he pay
a debt;' therefore, the debt contracted subsequantihe making of the will could not raise a
case of satisfaction. If the doctrine of satisfacts truly based on the presumed intention of the
testator, it is impossible for the testator to hantended to satisfy an obligation that was not in
existence at the time of making the will. For tlaeng reason there may not be presumption of
satisfaction where the debt was contracted conteanpously with the making of the will.

111



In Wigginsv. Horlock (1888) 39 Ch.D. 142, the legatee claimed to beledtio £100under a
deed and to a legacy 6100; both the deed and the will were made substant@htempora-
neously. Cotton L.J. found that there was no ewdein presume that one gift was intended to
be in satisfaction of the other. 'l do not say thato case can a presumption of satisfaction arise
where the documents are contemporaneous; butid@igig so is an important consideratioh* (

id., at 146) 'The language of this will did not showttthe testator intended by his will the same
£100 as was mentioned in the convenalid(, at 147 per Bowen, L.J.) In cases where the debt
is contracted contemporaneously with the makinghef will, presumption of satisfaction de-
pends on the intention of the testator as coulgdikered from the language of his will.

(i) There is no presumption of satisfaction whéhne legacy is not in every way as beneficial
and advantageous as the debt. It is a settledipienibat if the legacy is less than the debt there
is no satisfaction evepro tanto. The same principle applies where the debt is cedaid the
legacy is contingent or uncertain, even thoughleégacy is of greater amount than the debt. As
North J., observed i€@richtonv. Crichton(1895) 2 Ch. 853 at 858, 'l cannot understand Hawv t
father's debt or liability to the son could be Sf&id by investments in the joint names which ul-
timately survived to the father, the debtor; nowhhbe son's certainty of succeeding ultimately to
one moiety of the settled funds could be satisiedjiving him a chance of succeeding to some-
thing else." Uncertainty of a legacy makes it lesseficial and less advantageous than the debt
which is certain.

Contingency of legacy as a bar to satisfaction emaphasised in the early caseT&lbott v.
Duke of Shrewsburfdi794) Pre. Ch. 394 at 395; 24 E.R. 177 where thstdt of Rolls said 'but

if such a legacy were given upon a contingency Wifigt should not happen, the legacy would
not take place, in that case though the contingelo@g actually happen and the legacy thereby
became due, yet it shall not go in satisfactiorthef debt because a debt, which is certain shall
not be merged or lost by an uncertain and continggErompense, for whatsoever is to be a satis-
faction of a debt, ought to be so in its creatiod at the very time it is given which such contin-
gent provision is not .. if the provision be abseland certain, it shall go in satisfaction of the
debt; but if it be uncertain, and contingent, ih &g no satisfaction because it could not be so in
its creation and the happening of the contingeffignaards will not alter the nature of it.'

Whether a legacy is not as beneficial and advantagyas a debt is a question of fact to be deter-
mined with reference to the facts of each cas®elrlaveq1951) 2 All E.R 928the testator, in

his lifetime, covenanted with his former wife toypaer the sum of £3 a week. He subsequently
bequeathed the sum of £3 a week to her. The questis whether the will, being later than the
deed of covenant, operated in satisfaction of thescanted annuity. Harman J. held that there
was presumption of satisfaction as the gift by wills found to be as advantageous as the cove-
nanted sum and that the testator intended to gdtisfobligation by the disposition in his will.

But on a similar fact, ifRe Van den BerghWill Trust(1948) 1 All E.R 935Romer J. held that there
could not be presumption of satisfaction on theugtbthat the provision by the will was differ-
ent from the covenanted annuity and was also ldgardageous to the person concerned. The
servant who was entitled to the annuity under #geddcould dispose of the annuity as he wished
under the deed, but he would lose the annuity cetalyl if he attempted to do so under the will.

The position is not clear whether a legacy for Wwhmo time of payment is fixed in the will is less
advantageous to the creditor than a debt whichMsigp and due at the time of the testator's
death. InRe Horlock(1895) 1 Ch. 516 at 522, Stirling J., held thattsa legacy is less beneficial;
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a finding that rebuts presumption of satisfactible. approved of the statement made by Lord
Hardwicke inClark v. Sewell(1744) 3 Atk. 86 at 98; 26 E.R 8%Bat 'a legacy that ought to be
deemed a satisfaction must take place immediattdy the death of the testator'.

Where there is a difference, in any circumstande/éen a legacy and the debt which makes the
latter less beneficial than the former, there Wdlno presumption of satisfaction. A difference in
time is material in rebutting the presumption ttie rule of satisfaction applies even in cases
where no time has been fixed by the testator ferpfayment of the legacy. S€éark v. Sewell
(supra). Furthermore, a legacy directed to be paigmonths after the testator's death is not im-
mediately as beneficial to the creditor as the paynof debt to which he is entitled before or at
the death of the testator. Sdaynesr. Mico (1781) 1 Bro. C.C. 129; 2B.R.1031.

However, inRe Rattenbur§1906) 1 Ch. 667, Swinfen Eady J. held that thadggvas to be in sa-
tisfaction of the debt despite the fact that tlgatyy was not payable until a year after the death
of the testator. He qualified Lord Harwicke's olvs¢ion inClarkev. Sewellas meaning that the
payment of the legacy must not be postponed byetstator; therefore, if it should be payable in
due course of administration and if the legacyiearinterest from the death of the testator, it is
as beneficial as the debt and, therefore, a setigfaof the debt. See furth&e Stibbg1946)
175 L.T. 198, 201.

(iv) There is no presumption of satisfaction whikrere is contrary intention (express or im-
plied) in the will of the testator.

Where there is an express direction in a will fayment of debts and legacies, such direction is
sufficient to rebut presumption of satisfaction @ndlill be assumed that prima facie both will be
payable. See Chancey's Case (1725) 1 P. Wms 4@B,R448. IBradshawv. Huish (1889) 43
Ch. 260 at 264Kay J. stated that 'it has long been settled th#tte case of a debt owing by a testator, if
the testator afterwards makes a will and givegjadg of the same or a greater amount to the cirealitd
then in his will directs that his debts and legaséall be paid, that direction rebuts the presionpaf
satisfaction of the debt by the legacy. The positothe same where the will merely contains actioa

to pay debts. There is no difference between ectiime to pay debts and legacies because the gt of
legacy is in itself a direction that the legacy Islne paid. Therefore, all that is material is tllagre
should be a direction that debts should be paid.rbt necessary in a will to give a directiorpay debts

at all. If such a direction is inserted it may lssw@med to be there for some purpose.

Similarly, in Re Mannerg1949) Ch. 613 at 618, Evershed M.R. said 'l thinokn a consideration

of other cases and of the textbooks, that it seetasably clear that a direction for payment ei-
ther of debts and legacies, or of debts simplicitetreated as being something which prima facie
takes the case altogether out of the rule'. In¢hae a mere direction by the testator for payment
of his debts was held sufficient to rebut the pngstion that a covenant made by him during his
lifetime for a payment of life annuity was satisfiby a direction in his will to purchase out of
part of his estate a like annuity for the same qrers

A contrary intention will also be implied where ttestator states a particular motive for the leg-
acy other than in satisfaction of the debt. Fomexa where the legacy is stated to have been
given for the 'useful assistance' he received filoencreditor; this indicates a contrary intention

and will be sufficient to rebut presumption of sdction.

(v) There is no presumption of satisfaction whéeelegacy is not of the same nature as the debt.
A bequest of the life use of a house and furnittoeld not be treated as a satisfaction of debt.
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SeeCoatesv. Coates(1898) 1 I.R. 258. IBarretv. Beckford(1750) 1 Yes. Sen. 519 at 521; 27
E.R. 1179, a testator who was under an obligatiopaly an annuity of £300 per annum to his
aunt bequeathed the residue of his estate forahefib of his mother and aunt for life. The Lord
Chancellor held that 'it is a general rule of $atgon that the thing to be considered as a satis-
faction should be exactly of the same nature andlgqcertain, here, it is not of the same na-
ture'.

A devise of land would not be presumed to be esfeation of debt. But, suppose a testator-
debtor devised land upon trust to sell with a dioecthat the proceeds be given to his creditor as
a beneficiary. In that case, there is conversioiclvbecomes operative at the death of the testa-
tor, in which case the legacy is of the same nadsréhe debt. Nevertheless, on principle there
cannot be a presumption of satisfaction becausealue of the legacy is uncertain at the time of
its creation, 'for whatsoever is to be a satistecdf a debt, ought to be so in its creation and at
the very time it is given.' Sekalbott v. Duke of Shrewsburfsupra)at395. It would equally ap-
pear that there would be no presumption of satisiaavhere the amount of debt due is uncer-
tain.

(iv) Payment of Debt in the Lifetime of the testato that case the rule as to satisfaction does
not apply even if, but for the payment of the dalihe lifetime of the testator, the legacy would
have been held to be a satisfaction of the debt.

In Re Fletcher(1888) 38 Ch.D. 373 at 376, testator at the date of his codicil owed hisewif

£625 and by his codicil he gave her that preciseuarin North J., said '|l cannot imagine any rea-
son for his giving that exact sum except to proviolethe payment of the debt. Afterwards the
debt was paid off and the purpose for which thadggvas given, | am convinced, was satisfied.
The testator, having paid off the debt in his iifet, his estate is relieved from the payment of
the legacy.' In such a case, the legacy is ade&ydide payment of the debt; the creditor is not
entitled to take it in that it was originally givémdischarge of an obligation which existed before
the will was made but which had been subsequerdthdrged before the will became operative.

3.3 Satisfaction of Portion debts by legacies or bgubsequent portions

Satisfaction (or Ademption) of Legacies by PortionsThere is much similarity of circums-
tance between these two heads of satisfaction ibeadeaditional tendency of considering both
together. Both operate within a narrow area ofrélationship between father and child or a
personin loco parentisand another. Both are premised on the rule thatlgy is equity' and
therefore lean against double portions. Howeverleathe first head is a case of genuine satis-
faction which presupposes an existing obligatidended to be satisfied, there is no such obli-
gation in the second head; at best it can onlyxpéaged as an equitable devise to give effect
to the true intention of the testator, a commomelet to all cases of satisfaction.

For clarity, the two heads may be treated undefat@wving subheads-

(a) Satisfaction of Portion-debt by Legacy:

The rule here is where a father or a pelisdoco parentigs under a covenant to provide a por-

tion for a child and the father or the person icolparentis subsequently gives a legacy to the
child, a presumption arises that the legacy wasnoled as a satisfaction of the portion-debt.
Equity is not in favour of the child or quasi-chitthiming the legacy and at the same time in-
sisting on enforcing his rights under the covendtere the legacy is equal to or greater than
the portion-debt, there is satisfaction in totot ibuhe legacy is less valuable than the portion-
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debt, there is satisfactigmmo tanto.SeeRe Blundel(1906) 2 Ch. 222.

As Cotton, L.J. said iMontaguv. Earl of Sandwicl{1886) 32 Ch.D. 525 at 534-535,
“as between father and son the presumption arisstsat father does not intend to give
double portions to his children; that is to saya ifather has made a provision by way of
covenant in favour of his child before the daténigfwill; then unless it appears upon the
will or by parol testimony ... that he intends iwegthe benefit conferred by will in addi-
tion to that which is already secured to the chydcovenant, then the child will not take

both”.

In Re Blundell(supra), Swinfen Eady J., held that the devise l@eglest of one-third share of
the testator's residuary real and personal estabestdaughter operated as a satisfaction of the
testator's covenant in his daughter's marriagtesstht.

(b) Satisfaction of Portion-Debts by Subsequent Portiag1 Where a father or a person in
loco parentis had agreed to give a portion to &dnd subsequently makes some other
provisioninter vivoswhich has the character of a portion, the secoodipion is deemed

to be a satisfaction either wholly or in part o thgreed or covenanted provisionLbBwes

v. Laeg(1881) 20 Ch.D. 81F bound himself by a bond to pay S, his natural £a0,000 by

a named date. Before that date F took S into pesttie as a result of which £19,000 cre-
dited to the partnership account would be owned&kas his share. Jessel M.R. held that
the rule against double portions applied and thatltenefit given to S under the partner-
ship articles must be taken in satisfaction ofste due under the bond.

Satisfaction (or Ademption) of Legacy by Portion:

In this case, the rule has been clearly stateddrd Selbourne L.C. iRe Pollock1885) 28

Ch.D. 552 at 555:
“When a testator gives a legacy to a child or tg ather person towards whom he
has taken on himself parental obligations and wHeds makes a gift or enters into a
binding contract in his lifetime in favour of thame legatee, then (unless there be
distinctions between the nature and conditionsheftivo gifts) there is a presump-
tion prima facie that both gifts were made to futhe same natural or moral obliga-
tion of providing for the legatee, and consequerttiyat the gift inter vivos is either
wholly or in part a substitution for, or an '‘ademopt of the legacy.”

If the amount of the subsequent gift is less theat of the legacy, the presumption does not go

beyond an ademptigoro tanto. As Lord Cottenham explained Pym v. Lockye(1841) 5 My

& Cr. 29 at 34-35; 10 L.J. Ch. 153; 4 E.R. 283
“all the decisions upon the question of double ipog depend upon the declared or pre-
sumed intention of the donor. The presumption afitggs against double portions be-
cause it is not thought probable, when the objppears to be to make a provision; and
that object has been effected by one instrumemntthepetition of it in a second should be
intended as an addition to the first. The secomdipion, therefore, is presumed to be in-
tended as a substitution for, and not as an additidhat first given; but when the gift is a
mere bounty, there is no ground for raising anyyneption of intention as to its amount
although such amount be comprised in two or mdts. i

In all the foregoing heads of satisfaction the own elements are; the relationship of father and
child (or a persomn loco parentis)which relationship carries along with it a moralratural
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obligation on the part of the father or a persofogo parentis to provide portion for the child;
existence of circumstances in which the child istled to a portion and at the same time claim-
ing another gift conferred upon him by his fatheagersonn loco parentigo him. In that case
the father is not to be presumed to have intendatithe child should have both; equity leans
against double portion, and, provided the secoftd(which might be inter vivos or under a
will) constitutes a portion, it is deemed to beatissaction of the child's prior entitlement. Then,
the important question, what is a portion?

3.2.1 Whatis a Portion?

It is natural for a father either in his lifetime at different times or by will to make various

gifts to his child. This is to be expected in tdomtext of the relationship existing between a fa-
ther and a child or between a person in loco peremd a quasi-child. However, not every
such gift is a portion, and yet it must be estéigicsthat a gift is by way of portion before a
presumption of satisfaction can be sustained.

As to what is a portion, the authorities seem teehestablished that a portion is something given
by a father to his child with a view to establighitme child in life. Se@aylor v. Taylor(1875)
L.R. 20 Eq. 155. Examples of gifts by way of pansdnclude, marriage portion; money laid out
either for the training of the child into a professor setting him up in business; paying for his
commission, paying for the goodwill of child's busss and giving him stock-in-trade. As Ro-
mer J. stated iRe Lacon1891) 2 Ch. 482¢ases show that gifts of shares of residue, ofeshar
in partnership property and of real estate have loeasidered and treated as portions. Whether
or not a gift is to be regarded and treated asraomodepends on the intention of the donor
which may be drawn from the circumstances in witieh gift was made. Sdge Georges Will
Trust(1948) 2 All E.R. 1004 at 10009.

There is no difficulty where the purpose for whtble gift is made is expressly stated, but where
in the absence of such evidence a father givesga kum of money to a child in one payment,
the presumption is strengthened that the moneyténded to start him in life or make a provi-
sion for him; but if it imsmall amount that is so given, it requires strovigence to show that it

Is intended to be a portiorbeeTaylor v. Taylor(supra).However, there is presumption of a por-
tion where the purpose for which the payment wadenfaas been shown to be that which every
one would recognise as being for establishing tle or making a provision for the child.

It is not an overstatement that it is not everymant made or gift to a child that is to be re-
garded as advancement by way of portion. This pas emphasised by Jenkins J.,R&
Georges Will Trusts(supra)when he said, quoting the Master of RollfkmVaux1939) Ch. 465,
'‘when the words "portion' is used in reference giftanter vivos,it has a qualitative significance,

in this sense, that it is not every difter vivosthat will cause the rule to come into operation.
Similarly, there may be various reasons why th&atesshould give property to a child. He may
wish to free him from some embarrassment, or samgtf that kind. In cases of that sort upon
the facts a gift may not be a portion at all, inishhcase, of course, the rule does not apRg'.
George's Will Trus{supra)at1008. In that case, the testator left substan&al @f his residuary
estate to his son. Later he gave live and dead $tmok and assigned leases to the same child.
Jenkins J., held that a gift by a farmer to his ebhve and dead stock with which to set up in
business as a farmer may be in the nature of @opanhd in the absence of circumstances tend-
ing to show the contrary, would generally be regdrds such.

In Re Scoti{1903) 1 Ch. 1jt was held that a sum expended by a father inngaiiis son's
debts is not necessarily an advance to the sondyyoivportion but may be regarded as a tem-
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porary assistance. Casual or occasional gifts ajuaditative significance will not be regarded
as portions, neither would the aggregate of sufth; gihe court has never added up small sums
in order to show that if the child claims those suas well as the larger provision made for him
by the parent, he would be taking a double porti&Bee Wigram V.C. irBuisse v. Lowther
(1843) 2 Hare 424, at 434, 67 E.R. 1Rg, Peacock's Estate (1712R. 14 Eq. 236.

Where the father is a donee of a special or gemperaer of appointment and he exercises it by
appointing the property to a child, the gift wik lbegarded as a portion just as much as if the
property were the father's own. Re Pee(1911) 2 Ch. 165 at 17@,testator, who had a special
power under a marriage settlement to appoint ceftaads, exercised it by will appointing it
among his seven children equally. Later, he exedcis by deed appointing a seventh share of
the funds to each of two of these children. Joydeld that the two children could not claim to
share in the appointment under the -will. 'In paplhnguage, the sums appointed by deed, as
also bequeathed by the will, are portions propsolyalled in legal language’; a portion incudes
a sum of money secured to a child out of propathee coming from or settled upon its parents,
it does not cease to be a portion because it engiv all the children,

4.0 CONCLUSION

It is not every payment made or gift to a childttizato be regarded as advancement by way of
portion. Where the father is a donee of a specigemeral power of appointment and he exer-
cises it by appointing the property to a child, giife will be regarded as a portion just as much as
if the property were the father's own. Where aatestgives a legacy to his creditor without any
reference to the debt, such legacy will be presutndx a satisfactioof the testator's indebtedness
to the donee.

5.0 SUMMARY

In this unit we have considered the doctrine oifstattion. You should now be able to: define
satisfaction; explain satisfaction of debt by legaad how legacy can be used to satisfy a leg-
acy.

6.0 TUTOR-MARKED ASSIGNMENT

()  What do you understand by portion? Expantiate.
(i)  Explain satisfaction of portion debt by legaciebgrsubsequent portions.

7.0 REFERENCES/FURTHER READING
Hackney J., (198Ynderstanding Equity and Trustsondon: Fontana press

Jegede M. I. (2007repPrinciples of Equitylbadan: Unique Design/Prints
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1.0 INTRODUCTION

In Modules 1 and 2, we considered a number of sssueler the general principles of equity. In
this module 3, we will look at equitable remedi@sl garticularly in this unit, we will consider
the remedy of injunction. Under the English legaltem the award of a decree of injunction was,
for centuries, exclusive to the Chancery Court. Théason for this exclusive jurisdiction of
Chancery is to be found in the peculiar historyhef English legal system whereby law and eg-
uity were, for a considerable length of time, adstared in separate courts administering sepa-
rate jurisdictions. The unpleasant situation r@sglfrom the dual administration of justice led to
the merging (by series of enactments in the 19thucg) of both jurisdictions into the Supreme
Court of Judicature.

2.0 OBJECTIVES
By the end of this unit you should be able to:

0] Explain the remedy of injunction;
(i)  List the legally enforceable rights; and
(i)  Differentiate the types of injunction

3.0 MAIN CONTENT

3.1 The position in Nigeria

With regard to the award of injunction, the stagtpoint for the merger was the Common Law
Procedure Act of 1854 which empowered the Commam Caurts to grant injunction in certain
cases; and finally the Judicature Acts, 1873-75ctvlabolished the old system of courts and in
its place, created the Supreme Court of Judicatitie power to administer law and equity. By
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the provisions of section 16 of the Act of 1873 Swpreme Court of Judicature was vested with
all the jurisdiction hitherto exercised by both tte@mmon law and the Chancery Courts. Section
25(8) of the Act specifically provides that ‘thegHiCourt may grant... an injunction ... by an in-
terlocutory order in all cases in which it appetarshe court to be just or convenient so to do ...
either unconditionally or on such terms and condgias the court thinks just.’

The above provisions did not materially affect ¢gmant of an injunction by a Nigerian Court. Be-
fore and after the passing of the Act, there hasyd been one system of court administering
rules of law and of equity, although both the SupeCourt and the States High Courts are now
enjoined by the statutes to administer law andtggroncurrently and in the same manner as
they are administered by Her Majesty's High Cod@irduwstice in England. Furthermore, section
16(b) of the Federal Supreme Court Act, 1960 empedvéhe Supreme Court to grant, in every
cause or matter pending before it, either absgluielon such terms and conditions as the court
thinks just, all such remedies whatsoever as anlyeoparties thereto may appear to be entitled to
in respect of any legal or equitable claim propérgught forward by them in the cause or mat-
ter.

Similarly, section 19 of the High Court of Lagosdidrance empowered the High Court to grant
an injunction in all cases in which it appearshe tourt to be just or convenient so to do. The
combined effect of the above provisions is to comie both the Supreme Court and the High
Courts a wide discretion in the award of injunciofihe exercise of this discretion must, howev-
er, be consistent with what is reasonable andijute circumstance. This means that the court
ought to be satisfied that the injunction whictb&ng granted is as to its terms considering all
the circumstances of the case as affecting bottiepareasonable and just. Seeslie F. Tatev.
The Senior Immigration Offic€f962) L.L.R. 73, 76.

The jurisdiction of the court to grant injunctios mot limited to any particular cause or matt@antra
Lord Esher inNorth London Railway Cou. Great Northern Railway Cq1883) 11 Q.B.D. 30,
C.A. The court may exercise its jurisdiction in noveses provided it is just and reasonable and that the
right sought to be protected is one recognised exfdrceable either at law or in equity. The priteip
with regard to injunction is that the court wouldhgt an injunction for the protection of legallyfercea-

ble rights or the prevention of injury accordinglégal principles. Sedartins Properties Ltd. V. Al-
bert Anthony CourgyUnreported) Suit No. LD/690.1968 (Lagos High CQdi8/69).

General Principles
Though the Nigerian legal system did not inherg titoblem of dual jurisdiction it did inherit themgral
principles regarding the grant of an injunction.

3.2 Legally Enforceable Rights

The grant of the remedy depends on the existeneelefally enforceable right. A plaintiff seekinget
remedy must first establish a right recognised emdrceable either at law or in equi8eeOdunuwev.
Uduaga(1952) 14 W.A.C.A. 1870nayemiv. Bouari (1954) 14 W.A.C.A. 597(Gottschalk v.
Spruce(1956) 1 F.S.C. 42n Adamv. Duke(1927) 8 N.L.R. 88 at 9MWebberJ..said 'l am ... unable
to find any substance in the statement of clainm,qam | find that any legal demand or claim was enad
for subscriptions or tribute or contributions alegéd. On these findings there would appear todken
gal cause of action ... The claim for an injunctiastfail. There is nothing to restrain, nor does ang-re
son exist for an injunction. The court will not tresn the defendant from making assertions. Theustm
be a violation, a real and substantial violatiorsoime right, before a court grants an injunctios.fé as

| am to judge on the facts,isdifficult to understand what relief is sought irspect of any cause of ac-
tion. | am unable to tracycause of action; there seems to be an absencelfacts as would give rise
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to an enforceable claim. What has been interfergld or even threatened'. See a&deru v. Beinin
(1961) L.L.R. 45, 55.

It is now settled that the court will not grantiajunction where the plaintiff is unable to show agtion-
able wrong. The fact that the act of the defendsmnjurious to the plaintiffs not sufficient $ong as
such act does not constitute an infringement eially enforceable rigl{Day v. Brownrigg (1878) 10
Ch. D. 294;Websterv. Webster(1916) 1 K.B. 715nhor will injunction be granted where it has not
been clearly established that the defendant hasgeid or threatened to infringe the plaintiffghi. See
Braidev. Adoki(1931) 10 N.L.R 15Pattisonv. Gilford (1874) L.R. 18 Eq. 259.

In Weyv. L.E.D.B(1957) L.L.R. 20-21the plaintiffs sought an interlocutory injunction testrain the
defendant from pulling down the houses of the pifithand ejecting the plaintiffs @nyoccupier there-
from. The plaintiffs alleged that the defendantd tlaeatened to pull down the plaintiffs' houses.
The remedy was refused on the ground that the altets of threats were based on the bare
word of the plaintiffs unsupported by any otherdevice. 'Even if the threats were made, it seems
to me that the demolition and forcible ejection stk only in prospect; It may be that, from their
observation of what has been going on around thleenplaintiffs think or anticipate that their
houses may be pulled. That is not enough. The m&gpect of injury does not give a right to
the relief asked for here and | am not satisfied the injury, if it be done, is anything more than
in prospect at the moment.’

The fact that the nature or character of the rgghight to be protected is tenuous is not a suffi-
cient defence if it is established that there iseaforceable right which has been substantially
violated. InUmana v. Ewg1923) 5. N.L.R. 25 at 28, the plaintiff who wasn@re occupier of a
piece of land, brought an action for an injunctiorrestrain the defendant for an unlawful inter-
ference with the plaintiff's use and enjoymenthef land. The trial court held that,the plaintiff
and the persons whom he represented had been feelroit the owners of the land, whoever
they might be, to live on the land and to use &mal Ifor fanning and other purposes, they had ac-
quired a right under native law and custom whiah¢burt must recognise and if necessary pro-
tect by injunction addressed to persons who witlamyt lawful authority interfered With their
use and enjoyment of the land. On appeal, the dafefappellant contended that as the plain-
tifffrespondent had not proved that the land bedmhtp the House of Family of which he was a
member and that even if he had proved it, he was position to ask for a declaration to that
effect; therefore, he had not proved any righthe fand in respect of which an injunction could
be granted.

Rejecting this contention, Combe, C.J. deliverihg judgment of the court said "Whether the
land is owned by the house of which he is a membé& owned by the Ntiero family the plain-
tiff has acquired a right under native law and eosto continue to use the land which he has
been permitted by the owners to use, without angwial interference, and if it is proved that
there has been a persistent unlawful interferentte such use by a stranger the court would be
fully justified in granting an injunction to resinasuch interference.' See furth@rku Sowa v.
Amachreg1933) 11 N.L.R. 83

Certainty of Rights to be Protected

The right sought to be protected by a decree ahuttjon must be clearly defined and ascertain-
able. Se&aramav. Aselemi(1938) 4 W.A.C.A. 150. IiCother v.Midland Railway Cq1848) 2

P.R. 470 at 472; 41 E.R. 1025, Cottenham L.Chéncourse of his judgment dissolving injunc-
tion granted by Vice-Chancellor said 'l think thght should be declared, and the injunction
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founded upon such declaration that the order miyrimthe defendant what the opinion of the
court is as to the limits of his right, and not ege him, in the exercise of such right, to the con-
sequences violating so vague an injunction.’'

The court will grant an injunction only at the safta party having sufficient interest in the right
sought to be protecte@eeMaxwellv. Hogg (1867)2 Ch. App. 307, 317Akerelev. Awolowo
(1962) WN.L.R. A mere declaration of intention t something without any further positive act
on the part of the declarant will not constitutéfisient right capable of being protected injunc-
tion. Though injunction is available in variety cdses, it will not be granted if the claim forst i
not put before the Court. However, where the calloivs the plaintiff's claim to be amended by
adding a claim for an injunction and the court itked to allow such amendment, on the
amendment having been made, the injunction mayd&ted if the facts proved were such as to
justify the court in granting an injunction.

Injunction will not be granted in favour of a voteer. InAkenzua Il Oba of Benin. Benin Divi-
sional Council(1959) W.R.N.L.R. 1the plaintiff, the Oba of Benin and President @ tfefendant
council, sought to recover damages for breach ottraot, alleging that the council, having
granted to him a concessionary right to exploitoemexclusively in a certain area, withdrew the
right without cause and without notice. In the @&give, the plaintiff claimed a declaration of
his rights, an injunction and damages.

The consideration for the alleged contract was dewdnin services alleged to have been rendered
by the plaintiff to the council by using his influge as Oba to secure the release by the United
Africa Company Limited, the holder of certain righif exclusive exploitation of a larger area
including that in respect of which this action wasught. The defendant contendeder alia,

that the plaintiff gave no consideration for thiegéd contract and that being a volunteer and not
a purchaser for value, the plaintiff could not bbarged equitable relief.

Thomas, J., found as a fact that the resolutioth@fcouncil which the plaintiff alleged to have
given him the right claimed was never made befbeedreas in dispute were released by the
United Africa Company Ltd. nor was the promise bg plaintiff to get the areas released. His
Lordship observed that it was rather odd, in tleurhstances of the case, that the plaintiff could
imagine that he would become a licensee in peryatfiia very vast area of land within which to
exploit timber by the passing of the council's hegon, simpliciter,and without giving any valu-
able consideration whatsoever. It was, therefdegrahat the plaintiff had no enforceable con-
tract, the claim for injunction was accordinglyuséd; the plaintiff being a volunteer and equity
will not assist a volunteer but a purchaser fougal

The remedy will not be granted where its effecl W valueless or ineffective. 'Equity like na-
ture does nothing in vain.' Sdeshugbayi Eleko v. Frank Morrish Baddel@925) 6 N.L.R. 65 and
Joshua Awopeju v. Madam Elek€CHCJ/9172, 76.

3.3 Types of Injunction
An injunction is an equitable remedy granted by toert compelling a party to do or to refrain from

doing an act. The order is mandatory or positivenght compels a party to do an act; it is proloiyitor
restrictive where it prohibits the doing of an aldte various types of injunction are:

1. Mandatory and Prohibitory Injunction
2. Perpetual Injunction
3. Interlocutory Injunction
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4, Quia Timet Injunction
5. Exparte Injunction

Let us briefly consider each one.
Mandatory and Prohibitory Injunction

The essence of a mandatory injunction is to coragrty to restore things to the condition in whicay
were at the time the plaintiff's complaint was maddefore the defendant committed the act compthin
of. Seelsenbergv. East India House Co(1863) 3 D.J. & S 263 at 272. 32 afdhith v. Smith
(1875) L.R 20 Eq. 500For reasons of history and convenience, judicitdude tends to favour the
grant of prohibitory rather than mandatory injunati For a long period, most injunctions were (atlél s
are) prohibitory both in form and substance. Thesoa being that the remedy of injunction is esaépti
restrictive.

Secondly it was much easier to restrain a partnfdoing an act than to compel him to perform atpasi
act, since the Court of Equity will not grant a ey, the enforcement of which will require the swupe
sion of the court. Thus, the general restrictivarabter of injunction and the drastic effect of oatiory
injunction in particular favoured the disinclinatiof the court to grant mandatomyjunction. If and
when it is granted, greater caution is exercisad,far a long period of time a mandatory injunc-
tion was always granted in negative terms wherag wbvious that its effect was positive.

There is no longer any distinction in principleweén granting a prohibitory injunction restrain-
ing a party from interfering with a right and gnaigt a mandatory injunction in a positive term,
compelling a party to grant a right. Seaviesv. Gas Light and Coke C¢1909) 1 Ch. 708. The
merits of an injunction are the overriding consadiem; whether an injunction is mandatory or
prohibitory in form or substance is of little si§oance provided the effect of the order does not
impose an impossible or unenforceable or unlawligation. Sedride of Derby v. British Ce-
lanese(1953) 1 Ch. 149, 181.

Buckley J.in Charingtonv. Simons& Co. Ltd.(1970) 1 W.L.R 725 at 73Btated the principles
governing the issue of a mandatory injunction. Higl:sthe court must, take into consideration
amongst other relevant circumstances the benefithathe order will confer on the plaintiff and
the detriment which it will cause the defendaniplaintiff should not, of course, be deprived of
relief to which he is justly entitled merely becauswill be disadvantageous to the defendant.
On the other hand, he should not be permitteddistion a form of relief which will confer no
appreciable benefit on himself and will be matéyidetrimental to the defendant.’

SELF ASSESSMENT EXERCISE 1
Define injunction.
Perpetual Injunction

Perpetual injunction is based on a final deternomadf the rights of the parties, and is intended
permanently to prevent infringement of a right, afiate the necessity of bringing an action
after every such infringement. S&elunuwev. Uduaga(1952) 14 W.A.C.A. 18at188. The or-
der does not necessarily last for ever contranyhat the description or terminology of the order
implies. It, however, settles permanently, the tinxgsdispute between the parties being an order
that is made only after both partiesthie dispute have been given the opportunity of beirgydhe
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and the merits and demerits of disputants’ contesticonsidered. The order is appropriate and
usually made to prevent a continuous infringemémat wght and the continuous injury that flows
from such infringement. Se&@jiako v. Oguez€1962) 1 AIINLR 58.

It is equally appropriate in the application fuia timetinjunction where the plaintiff shows a
genuine and reasonable fear that a violation ofigid is threatened and that damages would not
be an adequate compensation for the imminent irthey would result from such infringement.
Furthermore, a perpetual injunction is grantedroteo to prevent multiplicity of suits. The court
prima facie would however not grant an injunctionréstrain an actionable wrong for which
damages are the proper remedy. Bkeetins Properties Ltd. V. Albert Anthony Couigupra).

This is the very first principle of injunction law.
8.
The award of the remedy is discretionary, though thscretion is not to be arbitrarily exercis&ke

Adeyeye. Adewoyin(1960) 5 F.S.C. 146. By and large, it is a setfiadciple that the award of
injunction is discretionary and that the exerciseéhts discretion must be guided by established
principles and practice having regard to the surdoug circumstances of each case. In the
process, various matters are taken into considerafuch as -

(i) Temporary Nature of the Infringement
(i) Minor Damage

(iii) Limited Owner

(iv) The Problem of Compliance

(v) Undertaking

Interlocutory Injunction

An application for an interlocutory injunction pakites that the applicant has a right, the vioratd
which he seeks to prevent and in order to do sece¥fely to ensure at that stage of the proceedings
the subject-matter of the right be maintained atu& quo. Therefore, an interlocutory injunctiorthiat
kind of equitable remedy which is only grantedts tliscretion of the court in order to nullify actial

or anticipated alteration of the 'status quo' gorievent the commission of some act or the takingpme
steps which will be impossible to reverse if domeaken. Interlocutory injunction is granted befdohe
final determination of the substantive issue betwexe parties. When granted, the effect may be @and
tory or prohibitory.

SeeDuvin Pharmaceutical and Chemists Co. Ltd. v. Benekarmaceuticals and Cosmetics Ltd. & 2
ors. (2008) 1-2 SC 68. Where the Supreme Court heldtkigaissuance of order of Interlocutory Order is
at the discretion of a court which discretion mioistexercised judicially and judiciously and onceagn
pellate court is satisfied that this principle aivi has been met, it will hesitate to interfere vitib exer-
cise of such discretion by the trial court.

In Akinpelu v. Adegbore & 3 0r§2008) 4-5 S.C. (pt.ll) p. 75, the Supreme Cowetttihat:
“... an application for an Interlocutory Injunctios procedurally between Interim Injunction and
Perpetual Injunction and is usually granted bydbert pending the determination of the case. For
such an applicant to succeed the applicant must stsodecided by the Supreme CourKiotoye
v. Central Bank of Nigeri§l989) 2 S.C. (Pt. 1) 1, (1989) 1 NWLR (Pt.98) 448t;
(a) There is a serious issue to be tried and that pipdicant has a real possibility, not proba-
bility of success at the trial;
(b) The balance of convenience is on the applicand’s;si
(c) Damages cannot be an adequate compensation;
(d) The applicant’s conduct is not reprehensible éat e is not guilty of delay;
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(e) That the applicant has given satisfactory undengglas to damages save in recognized ex-
ceptions.”

In Kotoye v. CBNsupra), by a letter dated 14 April, 1987 to tloei8te de Generale Bank by the
CBN, the CBN ordered certain steps to be takenradiified certain decisions reached by the
bank. The said letter affected both the intereSth® bank and those of some of its directors in-
cluding the plaintiff. Consequently, on 22 ApriR&87 the plaintiff filed an action in the Federal
High Court, Lagos against the CBN, Att-General lté Federation, Societe de Generale Bank,
challenging the directives contained in the letierl4 April, 1987. On that same day (i.e 22
April, 1987), the plaintiff filed an exprte prayirigr an order:

(1) Restraining the first and second defendants andgbevants/agents from in any way ob-
structing or frustrating the holding of the anngeaheral meeting of the third defendant
bank until the final determination of this suit;

(2) For an order of injunction that until the pendingtlee suit, the defendants be restrained
from appointing or re-organising the appointmenany person(s) as director of the bank
other than such of them as are or may be duly apgubin accordance with the provisions
of the articles of association of the bank’

No motion or notice was filed to the same effech the same day, the Federal High court
granted reliefs sought in the application and mofe first defendant (CBN) and the fourth de-
fendant who later joined the suit appealed agdmmestruling on the exparte application to the
Court of Appeal. The Court of Appeal allowed thepeal and set aside the orders. The plaintiff
thereupon appealed to the Supreme Court againgettision of the Court of Appeal.

The Supreme Court held that:

(1) An interlocutory injunction is one made pending tlermination of a suit;

(2) An interim injunction is one granted to last urtihamed or definite or until further order
or pending the hearing of a motion on notice betwbe parties;

(3) An exparte injunction which is either interim oterlocutory is granted where there is a
real urgency and it is one of the inherent powérs court of law for the enhancement of
the administration of justice;

(4) An interlocutory injunction being an injunction gtad after due contestter partescan-
not be made unless there is an application on eotity served on the other side and the
evidence for the determination of the applicat®by affidavit evidence.

The applicant must establish a probability or arggrprima facie case that he is entitled to thatrif
whose violation he complains. SKefeji v. Kogbe (1961) 1 All NLR 118ndDonmar Productions Ltd.
V. Barr & ors. (1967) 1 WLR 740, 74R.is not necessary that a plaintiff or applicahbuld make out a
case as he would on the merits, it being suffictaat he should establish that there is a substastue
to be tried at the hearing.

An interlocutory injunction will be granted to resin an apprehended or threatened injury where
such injury is certain or very imminent, or misdhod an overwhelming nature is likely to be
done.SeeMbonyi& Or. v. Dadzig(1940) 6 WACA 125. The remedy will not be grantedemw

the wrong which it is sought to restrain therebymdy in prospect. Seg.O. Wey v.L.E.D.B.
(1957) L.L.R. 20. It is a settled law that an ifdeutory injunction will not be granted when the
injury complained of can be fairly compensated @ymiary damages. Thus the applicant must
show that he will suffer irreparable injury thatiainis not prevented by injunction cannot be af-
terwards compensated for by any decree which thé& can pronounce in the result of the case.
SeeAkinlosev. A.IT. Ltd.(1961) W.N.L.R. 116; andttorney-General.. Hallett (1847) 16 M. &
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W. 569. Whether an injury complained of is irrefieaor not depends on the facts and circums-
tances of each casgeeSaunders v. Smiii838) 3 My & Cr. 711 at 728.

Balance of Conveniendas another important consideration in the grantngvithholding an interlocu-
tory injunction. Such consideration is predicat@dtioe relative convenience or inconvenience topie
ties of granting or withholding an injunction. SRepublic of Perw. Dreyfus Bros& Co. (1888) 38
Ch. 348, 362; antladunniv. Kukoyi(1972) 1 All N.L.R 133.nfact, the over-riding consideration
prescribed by law for granting of an interlocutamunction apart from establishing that there imatter
for determination is that the action must appeah#court to be just or convenient so to 8eelLeslie
F. Tatev. Senior Immigration Office(1962) L.L.R. 73, 76; andyo Arubiv. Ewere& Ors. (1971)
1 UILR 50, 52.

Thus, where the plaintiff has made out a probabiedor ultimate relief or where the evidence lsave
this so much in doubt that the court must see tlseaeserious question of difficulty to try, thdns mat-
ter of balance convenience becomes a paramountriampe. Sed_adunniv. Kukoyi (supra) At all
times the burden of prima faciecase and also the proof on balance of convenidiesein fa-
vour of a person applying for injunction.

Since the jurisdiction to grant interlocutory ingiion is equitable, the court must consider the
behaviour or conduct of the parties both beforeatrttie time of the application and the decision
whether to grant the order sought must be reladeactual and ascertained facts of the current
situation. Similarly, interlocutory injunction bejran equitable relief, he who wants it must come
with clean hands. SeBlakemore v. Glamoganshire Canal Navigatid®32) 1My & K 154,
168. Interlocutory injunction may be prohibitory mandatory although mandatory injunction is
rarely granted.

Quia Timet Injunction

This is a kind of injunction sought by a persondstrain the doing of an apprehended mischief.
Unlike perpetual and interlocutory injunctions whniare sought to restrain infringement or al-
leged infringement of rights, guia timetinjunction is sought before the mischief is dohkus

the exercise of the equitable jurisdiction is pcated on the fact that a person is entitled to take
actionquia timetbefore he is actually injured. Stiger Chemists Ltdv. Nigeria Chemists Ltd.
(1961) 1 All N.L.R. 171; See James L.JHendricksv. Montagu(1881) 17 Ch.D. 638, 65 where
he said ‘'No doubt the application is an applicatjara timet, that is to say,i¢ to prevent some-
thing ... which is being threatened and intendeéd prevent something which the defendant is
threatening and intending to do.’

Because of the drastic effect of injunction in gaheand the fact thajuia timetinjunction is in
particular, meant to restrain an act that has eehldone, courts are always wary and reluctant
to grantquia timetinjunction.SeeGraigola Merthyr Company Ltd:. Corporation of Swansea
(1929) A.C. 344Crowderv. Tinkler (1816)19 Ves 617Emmanuel Ojo Wey. L.E.D.B.(1957)
L.L.R. 20.Therefore, to succeed in an action faquaa timetinjunction, the plaintiff must estab-
lish a clear and convincing evidence of probabiityrreparable injury; or that injury must nec-
essarily and inevitably follow if the apprehendedtloe threatened act is not restrained. See
Crowderv. Tinklerop.citandPattisonv. Gilford (1874) L.R. 18 Eq. 259.

Ex Parte Injunction

Normally, an applicant for an injunction must semgon the defendant, a notice of the motion;
this is to avail the defendant an opportunity agaring his defence, and of being heard. But in
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certain cases, because of the urgency of the matiech require speedy procedure,eanparte
injunction (that is an injunction that is granteefdre the defendant has had time or opportunity
to defend or oppose the application and, or befwenotice of the motion is served upon the de-
fendant) may be granted. This type of injunctiogranted for a very short period because it is
granted solely on the evidence produced by theiapyl Sedn re: F. R A. Williamg1962) 1

All N.L.R 324. The defendant is, however, expedede served before the next motion day
when he would be expected to make a case for swowlinuance of the injunction before the
trial of the substantive action.

In Group Danone & Anor. V. Volvic (Nig.) LtR008) 3-4 S.C. 32, the Supreme Court held:
“That it is inappropriate vid®dogwu v. Odogw(1992) 2 NWLR (Pt. 225) 539 at 554, to
have commenced contempt proceedings , againséspemdent who have severally chal-
lenged the court on the validity of the ex-partdesrfor which it is being proceeded
against and when such legal challenge has not begajved one way or the other.

That the circumstances whereby the respondentdétk tthe application for determina-
tion by the lower court, clearly constitute exceptl circumstances, as things stood be-
fore the trial court. The trial court was obligedtihe circumstances, to have postponed the
hearing of the contempt application till after ibwd have disposed with Respondent’s
application before it for the discharge of its et{p order of injunction.”

Damages in Lien of Injunction

It is settled law that if a plaintiff applies fonanjunction to restrain a violation of a right, e
common law right or an equitable right, and if eithhe existence of the right or the fact of its
violation be disputed, the onus of establishing tight and its violation is on the plaintiff. But
once the onus is discharged, the plaintiff is, prif@cie, entitled to an injunction to prevent the
recurrence of the violation. Sémperial Gas Light and Coke Company v. Broad@st9) 7
H.L. 600, 612.

From the time of the passing of Lord Cairn's ActLBb8, the jurisdiction to award damages in
addition to or in lieu of injunction has been giventhe court. The exercise of this jurisdiction
discretionary; it will not be exercised if the résaf its exercise will tend to turn the court irdo
tribunal for legalising wrongful acts; or wherewitll allow a wrong to continue simply because
the wrong-doer is able and willing to pay for theury he may inflict. Se&helfer v. City of Lon-
don Electric Lighting Companft895) 1 Ch. 287, 315.

In Maxwell Egbugara v. Nigerian Coal Corporatiq@206) 4 FWLR pt. 345 p. 7396, the Court
of Appeal held that:
“No order for interlocutory or interim injunctiorhall be made ex-parte or by motion on
notice except upon condition that the appellanegia satisfactory undertaken as to dam-
ages. For the applicant to succeed, even if heslhasn that he has a good case and that
the balance of convenience is on his side, he shusiv that damages cannot be an ade-
guate compensation for his injury if he succeedl@aend of the day.”

The case ofslobe Fishing Industries Ltd. v. Cok&r990) 7 NWLR (Pt.162) p.265 clearly dis-
tinguishes between perpetual, interlocutory anerint injunction. The court held:
“(1) that the purpose of an application for an iileutory injunction pending the determi-
nation of the substantive suit is to keep the patiim status quo in which they were before
the judgement or act complained of;
(2) an injunction sought pending the determinabbthe substantive suit can only be in-
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terlocutory and not interim as an interim injunatiis one that can be discharged during
the pendency of the substantive action;

(3) an application for an interlocutory injuncti@not the same as that for a perpetual in-
junction. Whereas a perpetual injunction can omyglanted after a trial and the applicant
has established his right and an actual infringegnoént, an interlocutory injunction is
granted pending the trial of the action in ordekeep matters istatus quaunti the issues

in controversy between the parties can be trieddatelrmined. ...”

The remedy of injunction is available in a variefycases and for the protection of innumerabletsigtt
law and in equity.

4.0 CONCLUSION

The jurisdiction of the court to grant injunctismnot limited to any particular cause or mattere Tourt
may exercise its jurisdiction in novel cases predidt is just and reasonable and that the righgsbto
be protected is one recognised and enforceablereathlaw or in equity. The principle with regaadii-
junction is that the court would grant an injunatitor the protection of legally enforceable rigbtsthe
prevention of injury according to legal principles.

5.0 SUMMARY
In this unit, we studied the equitable remedy qgimetion. We considered legally enforceable
rights, types of injunction and circumstances wtl@amages can be awarded in lieu of injunc-
tion. You should now be able to: explain the remeftiyjunction; list the legally enforceable
rights; and differentiate the types of injunction.

6.0 TUTOR-MARKED ASSIGNMENT

() Differentiate between mandatory and perpetual ctjon.
(i) When can damages be awarded in lieu of injunction?
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1.0 INTRODUCTION

In the last unit, we considered the equitable dloetof injunction. In this unit, we will consider
another equitable remedy — specific performance. 8dquitable doctrine of specific performance
is particularly important in the realm of the lawamntract. The exercise of the jurisdiction to
grant the remedy dates back to the reign of Edwdrdee Story on Equity (3ed.) p.305.1t
may be stated that the development of the remedid¥hancery Court is, perhaps, one of the
earliest forays made by the court in its bid tovde a better and more remedial justice where
the remedy provided at common law was found defear inadequate.

2.0 OBJECTIVES
By the end of this unit you should be able to:

0] Describe the nature of the remedy;

(i)  List the circumstances in which the remedy bel granted or refused;
(i)  Explain the doctrine of part performance; and

(iv)  List the grounds for refusal of the remedy.

3.0 MAIN CONTENT
3.1 Nature of the Remedy

There is no right, either at law or in equity, whjgermits a party to a contract to breach the con-
tract, though the power to do so is not so muchederHowever, whenever this power is exer-
cised or resorted to by a contracting party, thenaiant consequences at law may be different
from those in equity if it is a contract in whicheific performance is the appropriate remedy.
At common law contract is a ‘personal agreemeitivdxen two parties, and because of the per-
sonal nature and character of the relationship ¢élvodved, in the eyes of the common law, either
of the contracting parties may unilaterally decidébreach the contract. The only remedy pro-
vided at common law, for such course of condugtagment of damages by the guilty party to
the innocent party. Whether damages are adequatbeeavrongful act is not within the consid-
eration of the common law.
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On the contrary Courts of Equity deemed such assim many instances inadequate for the
purposes of justice; and, considering it a violatid moral and equitable duties, they did not he-
sitate to interpose, and require from the conseeridhe offending party a strict performance of
what he could not, without manifest wrong or fratefuse. Therefore, the position in equity is
that the court, in the exercise of its equitablesgliction, will in certain circumstances compel
parties to a contract freely entered into, to p@anftheir obligations according to the terms of the
contract and to respect the sanctity of the contedeelationship created by their acts. If equity
had not interfered in this way, it would have bgessible in many cases for parties to a contract
to buy off their duties under the contract to tletridnent of innocent parties.

In Greenev. West Cheshire Rly. C¢1871) L.R. 13 Eq. Cas. 44 at 50-34ames Bacon V. C. ob-
served:

‘The plaintiff has performed his part of the cootrahe company have made and opened
their railway, and they now refused to perform tileer part of that contract, by force of
which alone they acquired possession of the pfésriand. A more direct, wilful, and de-
termined violation of a plain contract cannot bggested. No excuse is offered for it, no
suggestion that it is impracticable, or even thé& inconvenient’, for the company to per-
form their part of the contract of which the pldiias performed his; but what they say
is, that the plaintiff may, by an action at lawgaeer against them in money such amount
of damages as a jury may think he has sustaindgtidy wilful breach of their contract;
and that, therefore, a Court of Equity will not emtdiin his complaintl do not understand
that the law, as administered in this court, conatees any such defence. If that were the law, the
great majority of the cases in which this court Baercised its authority for the purpose of compel-
ling specific performance of contracts might bediBadisposed of, because in the great majority of
cases a payment in money might satisfy the wronigiwine breach of such contracts inflicts.’

Thus, specific performance is an order of the cbyrivhich a party to a contract is compelled tocsp=lly
fulfil his obligations in accordance with the termisthe contract. As will be seen below, the remesiyows
the extent of the power of equity to assist the wamm law, limited only by canons of common sense taied
practical limitations on the power to oversee adohimister specific performance decréeRer Lord Up-
john in Beswickv. Beswic1967) 2All E.R.1197at 1220.

The Question of Damages

Courts of equity do not profess to decree spe@édformance of contracts of every descriptionslonly
where the legal remedy is inadequate or defechigeit becomes necessary for Courts of Equity terfare.
SeeFlint v. Brandon (1803)&es 159.Thus, the equitable remedy of specific performanes invented

to meet cases where the ordinary remedy by anraftio damages is not an adequate compensation for
breach of contract. Sdgyan v. Mutual Tontine Associati¢h893) 1 Ch. 126Williams v. Smith&
Ors.(1948) 19 N.L.R. 21.

In Greenev. West Cheshir&ly. Co.(1871) L.R. 13 Eq. 44he court decreed specific performance of an
agreement although it was clear that the plaihifl a concurrent remedy in damagesHuitonv. Watling
(1948) Ch. 26Jenkins J. observed that the jurisdiction to gsgacific performance of a contract for the
sale of land is to be founded not on the equitatikrest in the land whi9h the contract is regardedonfer-
ring upon the purchaser, but on the simple grothatldamages will not afford an adequate remedy.

There are certain classes of contracts which hytstamust be in writing otherwise, such contrais
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unenforceable and, therefore, no action for damagedie at law for a breach of such contracts. But in
equity, specific performance of such contracts rhaygranted provided there is sufficient act of part
performance. Similarly, stipulation as to time ontracts provides another illustration where thenomn
law will recognize the right of a party to repu@ia contract or claim damages for its breach, duthe
contrary, equity may grant specific performanceh& same contract in favour of the other partyhio t
contract. At common law, time is of the essencthefcontract. If a party to a contract fails tofpen his
obligation under the contract within the time stgiad in the contract, the other party is entitiedepu-
diate the contract or claim damages; but in equiibye is not of essence of the contract and equidy
grant specific performance of the contract in favoithe party against whom an action for damagag m
lie at law. Thus a guilty party at law may, in @ntcircumstances, be entitled to specific perfarogain
equity.

3.2 Discretionary nature of the remedy

‘Indeed, the dominant principle has always beet doguity will only grant specific performance if der
all the circumstances, it is just and equitableésao.’ Per Lord Parker of Waddington Btickneyv.
Keeble(1915) A.C. 386 at 419This brings out the discretionary nature of thmedy. As stated by Rig-
by L.J. inScottv. Alvarez(1895) 2 Ch. 603 at 615 C.A&pm the very first, when specific performance
was introduced it has been treated as a questidmsofetion whether it is better to interfere amdega re-
medy which the common law knows nothing at all abouto leave the parties to their rights in artei
law.

Unlike the common law remedies, specific perforneac@nnot be claimed as of right; this is true
of the early development of equity jurisdiction bidgr a long time now, the correctness of the
statement is no longer absolute. In many casesittignstances and the rules under which spe-
cific performance will be decreed are so well dstbd that the court, exercising equitable ju-
risdiction, cannot afford to exercise any incoresistjudicial discretion. SeBehnkev. Bede
Shipping Co(1927) 1 K.B. 649. IrSmithv. Colbourne(1914) 2 Ch. 533 at 541it, was argued
that specific performance should not be grantetegpect of a contract for the sale of certain
building because the title was too doubtful to teeéd upon the purchaser. Cozens-Hardy, M.R
observed that the courts have in modern timesisignked with favour to such a defence. 'lt is
the duty of the court, unless in very exceptionalumstances, to decide the rights between the
vendor and the purchaser, even though a third persba party to the action will not be bound
by the decisions'.

In general, the exercise of the jurisdiction i stibject to the overriding inherent discretioh o
the court which must be judiciously exercised.

3.3 Circumstances in which the remedy will be gramd or refused

The remedy is available in a variety of contracteddtionships; whether or not it will be granted
depends on the nature and character of the contta&ubject-matter and other numerous but
varying factors which the Courts of Equity haveabished purposely to ensure that the exercise
of the jurisdiction meets with the requirementsaifonal justice and fair-play.

1. Existence of Valid Contract

The grant of the remedy presupposes a valid cdnirdoere this is non-existent the remedy will
not be granted. Segeore Mitchellv. Sherriff J. Charaff (19423 W.A.C.A. 99, 102. ITellav.
Akere(1959) W.N.L.R. 26jt was clear from the evidence before the court tha alleged con-
tract for the sale of land, for which specific mgrhance was being sought, did not in fact exist.
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Similarly in Savagev. Uwechia(1961) 1 All E.R. 830, the Privy Council allowed the appeal
against the decision of Federal Supreme Court ipigaspecific performance of a contract on the
ground that the agreemarton which the order of specific performance wasedavas not suf-
ficient to constitute a contract for the sale aidaSee furtherBansedun v. lyab¢1962) 2 All
N.L.R. 7.

Neither will the court grant specific performandeaccontract whose terms are inconclusive, un-
certain or ambiguous. Sé&ansedun v. lyab¢supra);Johnson v. Humphref1946) 1 All E.R. 460.
For, it is not within the jurisdiction of the couxd make a contract for parti€seeStimpson v.
Gray (1929) 1 Ch. 629. However, where the alleged ink@iveness or uncertainty can be un-
derstood by reference to the context of the agregnspecific performance of the agreement
may be granted. Séeov.Cole(1939) 5 WACA 99.

In Ohiaeri v. Yussuf & Org2009) 6 NWLR (Pt. 1137) p. 207, the court heldtth
“An action for specific performance arises oncerghexists a contract coupled with circumstances
which make it equitable to grant a decree of safneontract for the sale of land attracts a greater
justification for a decree of specific performarmecause as opposed to other types of contract, the
land may have a special and peculiar value to thehaser. In the instant case, ttieahd 2° res-
pondents had every justification to claim for sfiegperformance.”

2. lllegality

Equity will not decree specific performance of atract that is void for illegality. Here, equity
follows the law. InCanfailla v. Chahin(1939) 5 W.A.C.A 104the West African Court of Appeal
held that a contract to erect a building contrawgrthe provisions of a legal enactment was il-
legal and could not be enforced. Nor will the caletree specific performance of a contract that
affects adversely the public morality or generdigyoof the law of the land. See furth&tevens v.
Gourley(1859) 7 C.B. (N.S.) 99; 141 E.R 7%yclaysBank D.C.O. v. Hassafl1961) All NLR. 836;
Corbettv. S.E.& Chatham RIly(1906) 2. Ch. 12.

It must be noted that where a party claiming spepiérformance relies on a document or memo-
randum which is merely unenforceable but not illegach unenforceability is not a bar to a de-
cree of specific performance unless the invaliditynenforceability is pleaded by the defendant.
SeeBarclaysBank D.C.O. v. Hassafsupra)at 840.But where document is void for illegality the cour
will refuse to give effect to it although illegalihas not been pleaddtig court cannot close its
eyes to a transaction if it is illegal. S@anwo v. AG. Leventig1960) L. L. R. 78, 86.

3. Consideration

Since equity will not assist a volunteer, want ohsideration is a complete bar to a decree of
specific performance. Sééauri v. Kuri (1923) 4 N.L.R. 78. As Lord Hardwicke statedFenn

v. Lord Baltimore(1750) 1 Ves. Ser 444he court never decrees specifically without asoder-
ation.' Consideration is an essential requirementhfe validity of a simple contract, absence of
it renders such contract void at law and in equgeSavage v. Uwechiél961) | All E. R.
830, 832, P.C. Here, equity follows the law andl wit grant a decree for specific perfor-
mance. Even where the contract is under seal, @irguntary contract, specific performance
will not be decreed and parties will be left to ithelegal remedies. See
Earl of Aylesfordv. Morris (1873)L.R.8 Ch. App 484, 490.

It is a settled rule of equity that inadequacy afsideration is not a bar action for specific per-
formance although equity regards a gross inadeqoficgnsideration as an indication that the
parties were not at arms' length. $&#| of Aylesfordv. Morris (1873)L.R. 8 Ch. App 484,
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490. Earlier authorities tended to accept the weat inadequacy of consideration is a ground
for refusing specific performance. However, Lordidl in Colesv. Trecothick (1804) 9 Ves.
234, 236 and the House of Lords @allaghanv. Callaghan(1841) 8 Ch. & Fin. 374, laid
down the rule that before inadequaifyconsideration could operate as a bar, the inadgquac
must be so great as to prove or constitute evidehfraud or that the consideration is so gross-
ly inadequate as to lead to the inference thap#rées could not have intended to execute the
contract. Such circumstances could also raise suprption of undue influence, a branch of
equitable fraud, as to render enforcement of timéraot inequitable.

In Mia Sons Ltdv. Afrotec(1991) 5 MWLR (Pt. 194) p.724, it was held thatadlateral con-
tract for which valuable consideration has beermgiand which is different, distinct and sever-
able from a main contract between the partiespnesan which the court can make an order of
specific performance.

SELF ASSESSMENT EXERCISE 1
List the circumstances in which the remedy of dpeperformance will be granted or refused.
3.4 Doctrine of Part Performance

At law, certain contracts are required to be intiwg; non-compliance with this requirement
renders such contracts unenforceablewever, equity takes a more flexible view and \eifl-
force a contract within this class by an order pécsfic performance, if the contract is one to
which the equitable doctrine of part-performancpligs. The exercise of this jurisdiction pro-
vides an illustration for the maxim that 'equitpks at the intent rather than the form.’

Basis of the Doctrine

Section 67(1) of the Property and Conveyancing (Aestern Nigeria), 1959 provides that 'no
action may be brought upon any contract for the salother disposition of land or any interest
in land unless the agreement upon which such aaidmought or some memorandum or note
thereof is in writing and signed by the party todbarged or by some other person thereunto by
him lawfully authorised." Section 67(2) of the Lamcognises the existence of the doctrine of
part-performance by providing that 'this sectioplegs to contracts whether made before or after
the commencement of this law and does not affectatv relating to part performance, or sales
by the court.’

The above provision in ‘form' and substance is-anagctment of Section 4, Statute of Frauds
1677 (an English Statute of general applicatiopliagble in Nigeria, except in the Western and
the Mid-western States). The Lagos State has simitavision in Section 5 of the Law Reform
(Contracts) Act, 1961. It is evident, from the ab®tatutory requirements that a contract relating
to sale of land or to the disposition of any ingtlie land is not enforceable at law by either yart
to the contract unless the contract is evidenceditng.

The effect of non-compliance with the statutoryuiegment is not to avoid the contract. In

1883, Lord Blackburn itMaddisonv. Alderson (1883) 8 App. Cas. 467 at 488 said: 'lt is now
finally settled that the true construction of th&at8te of Frauds is not to render the contracts
within it void, still less illegal but is to rendéne kind of evidence required indispensable when
it is sought to enforce the contract.’ In the saame, Lord Selbourne observed as follows: ‘it has
been determined at law (and in this respect thanebe no difference between law and equity)
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that the 4th section of the Statute of Frauds de¢svoid parol contracts but only bars the legal
remedies by which they might otherwise be enforddak object of the statute is to prevent the
fraudulent setting-up of pretended agreements,tlaga supporting them by perjury.’ See Story
on Equity (¥ ed.) p.317.

To this extent, equity follows the law, and regaitdslf as bound by the provisions of the sta-

tute. But at the same time equity will not allove thtatute to be used as an engine for fraud;
therefore, in certain cases equity would decreeiBpgerformance of a contract for the sale or

other disposition of interest in land, even if gd@ntract is not in writing as required by the sta-

tute provided there is sufficient act of part-peniance. For, it is possible for two parties to have
freely entered into an oral agreement for the shland, and for one of the parties to rely on the
statute aadefence if and when called upon to perform his part of the contract.

Application of the Doctrine

A party relying on the doctrine of part performaroest plead such facts and circumstances
which will bring his case within it and must show bral testimony or otherwise that the acts
allegedby him amount in law to part performance. Before thpligation of the doctrine the fol-
lowing well-established conditions must be sattkfie

(i) The acts of part performance must be unequalp@nd exclusively referable to, and denote
the existence of, the alleged tract. See the fatigwwasesMaddisonv. Alderson(1883) 8 App.
Cas. 467 at 475Rawlinson v. Ameg§1925) Ch. 96; andWusamotu Shelle v. Kaletu Rossek
(1938) 14 N.L.R. 80.

(i) The Acts must be such as to render it a fraudenlibfendant to take advantage of the con-
tract not being in writing. Much as equity followse law it will not allow a statute designed to
prevent fraud to be used as an instrument for freledvever, the act of part-performance relied
upon must show the equities arising from the reteship of the parties subsequent to the con-
tract and that if specific performance of the @@htract is not granted, such equities will render
it a fraud in the defendant to take advantage efdbntract not being in writing. The equities
arise not out of the contract itself but out of #ttered position caused by the acts of the parties
done in execution of the contraSeeMaddison vAlderson(supra)at 475;Chaproniere v. Lam-
bert(1917) Ch. D. 356 at 359.

(i) The contract to which the Acts of Part Performagerote must be capable of
being enforced by a decree of specific Performance

This condition exemplifies the limit of equitablemedy of specific performance in general and
that of the doctrine of part-performance in patacuThe doctrine of part performance is con-
fined to contracts relating to disposition of lamdinterest in land. It has no application eitheer t
contract of service or contract of guarantee; startracts are not capable of being specifically
performed and equity does not act in vain. Betain v. Rossite(1879) 11 Q.B.D. 123; andipara

v. United Africa Company Ltq1951) 20 N.L.R. 17.

(iv) The parol evidence which is let in by the atPart Performance must establish a finally
concluded contract

The equities resulting from the acts of part perf@nce done in execution of the oral contract
are the factors compelling the court to decree ipgmerformance of the contract; therefore,
such acts of part performance upon which the exgudre premised, must let in proper parol evi-
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dence of a concluded contract for which specifidgenance is sought. Séd¢addison v. Alder-
son(supra)at 475. The parol agreement need not set out thestso long as the minds of the
parties are at one upon matters which are essamihbre cardinal to every agreement in rela-
tion to land.' See Adefarasin, J. Adrican Coastal Shipping Service Ltd v. NigeriantpoAu-
thority (supra) However, the parties must have gone beyond tlye stagotiation. SeRossiter

v. Miller (1878) 3 Appcas.1124; andvarshall v. Berridgg1881) L.R. 19 Ch.D. 233.

(v) The Act of Part Performance relied upon mustehlaeen done by the plaintiff and not by the
defendant. Se€atonv. Caton(1865) L.R. 1 Chapp.137. InEkpanya v. Akpa(l989) 2 NWLR
(Pt. 101) p. 86, it was held that the basis ofdbetrine is that the plaintiff having altered hisp
sition on the faith of the contract, acquires awmiggagainst the defendant. Thus, the part-
performance must be by the plaintiff. Therefore,tfee plaintiff to rely on part-performance, he
must have been allowed to alter his position ferwlorse by carrying out acts in performance of
the contract. Equity will then come to his aid eagsfrom the changed position.

3.5 Grounds for refusal of the Remedy

There are certain contracts whose performancenwilbe compelled by a decree of specific per-
formance. This is not because the court lacksdiati®n to award the decree in these cases, but
because the contracts by their nature are not edbte by a decree of specific performance.
Contracts falling within this class are those whpsgormance or execution requires the court's
constant and continuous supervision; thus, imposiogyreat a burden upon the court if the court
is to ensure that compliance with its orders isstoltified. Therefore, the court will not ordinari

ly decree specific performance of a contract tresg@cution of which it cannot supervise. See
Blackettv. Bates(1865) L.R. 1 Ch. 124Powell Duffryn Steam Coal Ce. TaffVale Railway
Col. (1874)L.R. 9 Ch. 331.

Thus, specific performance will not be granted amtcacts involving the construction of a rail-
way, the management of a brewery, the managementoliiery or the construction of a water-
way; or any contract of similar nature. Sa&eatleyw. Westminster Brynibo Coal C{1869) 9
Eq. Cas. 538 at 552. Generally, specific perforreamii not be granted in the following cases.

Contract to build

Contracts of personal service

Contracts determinable at will

Contracts to refer to arbitration

Contracts specifically enforceable only in part
Contracts relating to real and personal property
Contracts lacking in mutuality
Misrepresentation and mistake
Misdescription

10. Compensation and condition of sale

11. Lapse of time

12.  Unclean hands

13. Hardship

©Coo~NOOA~WNE

See the case @hiwerei v. Okosu2003) 11 NWLR (Pt. 832) p.463 where it held alfofvs:

1. Specific performance is a decree issued byuat @hich compels a contracting party to
do that which he has promised to do. It is a renfedyreach of contract provided by equity to
meet those cases where the common law remedy aigksms inadequate.
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2. The equitable doctrine of specific performargdiscretionary because the dominant prin-
ciple has always been that equity will only grdninder all circumstances, it is just and equita-
ble to do so. The remedy is available in a varatgontractual relationships. Whether or not it
will be granted depends on the nature of the contBefore the remedy of specific performance
can be granted, there must be a valid contract.cohe will not grant specific performance on a
contract whose terms are inconclusive, uncertaenasiguous. Also, a court will not decree spe-
cific performance of a contract that is void fdegality. Where no consideration is furnished,
specific performance of the contract will not barged.
3. A court cannot decree specific performance untiontract would form the basis of the
decree of specific performance.
4. The doctrine of part-performance will only appiyon fulfilment of the following condi-
tions:
(@) The act of part performance must be definite @ier exclusively to and denote
the existence of the alleged contract.
(b)  The act must be such as to render it a frauthermpart of the defendent to take ad-
vantage of the contract not being in writing.
(c)  The contract to which the acts of part perfarogdenote must be capable of being
enforced by a decree of specific performance.
(d)  The parol evidence which is let in by the acpart performance must establish a
finally concluded contract.
(e) The act of part performance relied upon masehbeen done by the plaintiff and
not by the defendant.
5. Under the doctrine of part-paerfoemance, a pahty has partly performed a contract can
enforce it, notwithstanding the fact that ther@aaswritten evidence of the contract. The doctrine
Is based on the principle that the plaintiff havaitgred his position on the faith of the contract,
acquires an equity against the defendant. Thus peaiormance must be by the plaintiff. There-
fore, for the plaintiff to rely on part-performande must have been allowed to alter his position
for the worse by carrying out acts in performantéhe contract. Equity will now come to his
aid, arising from his changed position.

4.0 CONCLUSION

The position in equity is that the court, in therxse of its equitable jurisdiction, will in ceira
circumstances, compel parties to a contract freatgred into, to perform their obligations ac-
cording to the terms of the contract and to respleetsanctity of the contractual relationship
created by their acts. If equity had not interferethis way, it would have been possible in many
cases for parties to a contract to buy off thetieduunder the contract to the detriment of inno-
cent parties.

5.0 SUMMARY

In this unit, we looked at the remedy of specifaafprmance. You should now be able to: de-
scribe the nature of the remedy; list the circumsta in which the remedy will be granted or re-
fused; explain the doctrine of part performancet kst the grounds for refusal of the remedy.

6.0 TUTOR-MARKED ASSIGNMENT

What do you understand by the doctrine of partqgrerance?
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1.0 INTRODUCTION

In the last unit, we considered the equitable regn@dspecific performance. In this unit, we will
look at the rescission of contract. Where a contisagoidable, but not void, such a contract is
valid until rescinded. The right to rescind, whitlay arise in certain circumstances, is exercised
where a party to a contract expresses by word bimaan unequivocal manner, that he is no
longer willing or that he refuses to be bound by tlontract. That course of conduct or action, if
justified by the circumstances or by the factshef tase, puts an end to the contract and restores
the parties as between them, to the position irchvkihey were before the contract was entered
into. The full effect of rescission, therefore,tastreat the contract as though it had never been
entered into.

2.0 OBJECTIVES
By the end of this unit you should be able to:

0] Determine whether rescission can be be acadsingal by the act of a party;
(i)  List the grounds for rescission;
(i)  Determine the instances when the right to res@ndst; and
(iv)  Explain the consequence of rescission.
3.0 MAIN CONTENT
3.1 Actof a party or a judicial remedy
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Resitutio in integrunms a fundamental feature of the remedy of resassadere this is not poss-
ible, the right cannot be validly exercised. Theref where the circumstances of the case impose
upon a party desiring to rescind the duty of makegjtutio in integrumuntil he discharges that
duty rescission cannot be accomplist&ek the following cases:

1. Clough v. London and North Western Rly. A&71) L.R. 7. Exch. 26.

2. Abram Steamship Co. v. Westville Shipping(@823) A.C. 773.

3. Erlanger v. New Sombrero Phosphate (A®78) 3 App. Cas. 1218,1278.

4. Newbigging v. Adam4.886) 34 Ch.D. 582 at 592.

It is a settled law that a contract cannot be nekarl by one party for the default of the other un-
less both can be put status quas before the contract. Seleint v. Silk(1804) 5 East, 449n
Blackburnv. Smith(1848) 2 Ex. 783, 792here was a contract for the sale of a piece af st
tween the plaintiff and the defendant. The plaiphfving paid a deposit, went into possession.
He later gave notice to rescind the contract ongtteeind of certain events which had occurred
and brought an action to recover his deposit. R@keéelivering the judgment of the Court said
that inasmuch as the plaintiff had or retainedpbssession of the property the parties could not
be placed irstatus quaand, therefore, the action for the recovery of dieposit could not be
maintained. Thus the fact of possession of the lanthe plaintiff, made impossible for the act
of rescission to have its natural effect.

If rescission can be accomplished by the act @réypthe question as to whether the right to res-
cind is in fact a judicial remedy becomes relev&urely the assistance of a court of equity is
dispensed with where the act of rescission is hallenged by the other party to the contract. But
a different situation may arise where for exampkre remain some question to be settled as be-
tween the parties such as taking account of prppdrich might have passed between them with
a view to restoring the parties $tatus quas before the contract, or where the other partiigo
contract challenges the right of the first to redciSeeErlanger v. New Sombrero Phosphate Co.
(supra)at 1278.

In such cases, the assistance of a court of efattgmes indispensable; it would have to decide
whether the act of rescission relied upon wasselfiteffect. Nevertheless, ‘it is an entire mistake
to suppose that it is this verdict which by itdelfminates the contract and restores the antecedent
status. The verdict is merely the judicial deteraion of the fact that the expression by the
plaintiff of his election to rescind was justifiegias effective; and put an end to the contrace’ Se
Abram Steamship Cae. Westville Shipping Cdsupra)at 781. See furtheReese River Silver
Mining Co. v. Smiti{1869) L.R. 4 H.L. 64. 73Dakesv. Turquand(1867) L.R. 2 H.L. 325.

3.2 Grounds for Rescission

1. Mistake:

Where the two parties laboured under a common duahumistake, rescission may be
granted. Lindley, L.J. said: iHuddersfield Banking Coz. Henry Lister& Son(1895) 2
Ch. 273 at 281'An agreement founded upon a common mistake, whitdtake is im-
pliedly treated as a consideration which must exisbrder to bring the agreement into
operation, can be set aside, formally if necessarytreated as set aside and as invalid
without any process or proceedings to do so.'

In Sollev. Butcher(1950) 1 K.B. 671 at 693 C.Ahe Court of Appeal held that a contract is
liable in equity to be set aside if the partiesevender a common misapprehension either
as to facts or as to their relative and respeaiyats, provided tha the misapprehension
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was fundamental and that the party seeking totsatide was not himself at fauiee
Lord Westbury inCooperv. Phibbs(1867) L.R 2 H.L. 149, 170n Abrahamv. Oluwa (1944)

17 N.L.R. 123 at 126@he plaintiff at the time he purchased the propesyg labouring under the
mistaken idea that he had either a defective ditleo title at all. Similarly, the defendant pos-
sessed the mistaken idea that the property belotmdbe judgement creditor. In an action
brought by the plaintiff to recover the purchaseneyo which he had paid to the defendant,
Banker J. said: 'if parties enter into an agreemetit reference to a supposed actual state of
things does not in fact subsist, the consideratowrthe agreement fails and the agreement is
consequently void.

The principle is that equity would relieve a pdiriym the consequences of his own mistake, so
long asit could do so without injustice to third parties. 38, however, on the supposition that
the mistake renders the contract valulinitio and a mistake which renders a contract not void,
but voidable. The position seems to be that cotgradl be void for mistake if the mistake is
such as to prevent the formation of any contraetlaBeeSollev. Butcher(supra) at 690692. It

is, however, clear that rescission will be grarfmdmutual mistake whether the mistake be one
of fact or one of law.

2. Misrepresentation:
A contract that is induced by a material misrepnéstgson made either fraudulently or in-
nocently cannot stand; such misrepresentatiorgi®@and for rescission.

(a) Fraudulent Misrepresentation:

There is fraudulent misrepresentation when it mashthat a false representation has been made
knowingly and intentionally or without belief insitruth or recklessly without caring whether it
Is true or false and with the intention that thikeotparty should act on it and has been so acted
upon by the other party. At law and in equity saakrepresentation renders the contract induced
by it voidable. See the following cases:

Derry v. Peel{1889) 14 App. Cas. 337.

Peek v. Gurne{1873) L.R. 6 H.L. 377.

Horsfall v. Thomag1862) 1 H. & C. 90Smithv. Chadwick(1884) 9 App. Cas. 187 at 196.

In Sulev. Aromire (1951) 20 N.L.R 20 at 21-22, the defendant putarpséle by auction a piece
of land and the poster advertising the sale meetiahat the defendant had obtained a court
judgment in respect of the land. The defendant Viigrther to give the plaintiff a copy of the
judgment which showed that the plaintiff was thenew But in truth, the judgment did not relate
to the piece ofland. The plaintiff, having bough¢ tand on the strength of the misrepresentation
made to him by the defendant, made unsuccesskiinpttto obtain possession; he therefore
brought this action claiming annulment of the comree and damages. The court agreed with
the submission of the defendant that where thesdoban a. conveyance no rescission is possible
unless there has been fratithwever, the court rejected the submission thatdéfendant had
hidden nothing and that the princigilaveat emptoapplies. The principle is that if the plaintiff
had acted on the faith of a false representatioshernta him by the defendant, it is no defence for
the latter that the plaintiff might have found ¢l truth if he had made enquiry. Stegravev.
Hurd (1881) 20 Ch.D. 1.

The court found that the defendant knowingly madalse representation which was a material
one and it was designed to, and did put the pfaiofi his guard and that the fraudulent misre-
presentation entitled the plaintiff to annul théesand a refund of the purchase price. It is suffi-
cient if a coursc of action or conduct satisfies tlefinition of fraudulent misrepresentation; the
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motive for making such misrepresentation is congbyeitrelevant. Se®asleyv. Freeman(1739)
3 T.R. 51;Polhill v. Walter(1832) 3 B. & Ad. 114.

(b) Innocent Misrepresentation:

Though innocent misrepresentation cannot suppoacton at law for damag®st is, in equity,

a ground for rescission. SBerry v. Peelsupra);Newbigging v. Adanil886) 34 Ch.D. 5824eil-

bit Symons& Co.v. Buckleton(1913) AC. 30 at 49. Where rescission of a contiactaimed on
the ground of innocent misrepresentation it isisigiht if the plaintiff can prove that there was
misrepresentation which induced him to enter ih® ¢ontract. However, honestly, such misre-
presentation might have been made and howevelfrisee blame the person who made it, the
contract having been obtained by misrepresentaammot standseeRedgrave v. Hurd1881) 20
Ch.D. 1 at 12Derry v. Peelsupra) Low v. Bouverig1891) 3 Ch.D.82 at 100. The Court of Eg-
uity has power to set aside contracts whenevecdet is of the opinion that it would be un-
conscientious for a party to avail himself of adegdvantage which he had obtained. $ee
rance v. Bolton1872) L.R. 8 Ch. 118, 124; see generally, themecbanges made in the
law of Englandoy the Misrepresentation Act, 1967.

3. Mere silence and Non-Disclosure:

A party to a contract is generally not under a dotynake any disclosure regarding the transac-
tion unless where non-disclosure may amount toepigisentation of material facts capable of
inducing the other party to enter into the contmctvhere the circumstances of the particular
transaction impose a duty to make disclosureO#ékesv. Turquand(1867) L.R. 2 H.L. 325 at
342,the court held that where a person has been, byrdlndulent misrepresentations of directors of a
company or by their fraudulent concealment of fadtawn into a contract to purchase shares in ¢ine- c
pany the directors cannot enforce the contractnageiim but he may rescind it. In that case Lord
Chelmsford said: 'it is said that everything whislstated in the prospectus is literally true andt $s, but

the objection to it is not that it does not stdte truth as far as it goes, but that it concealstmmuaterial
facts with which the public ought to have been madguainted, the very concealment of which gives to
the truth which is told, the character of falsehood

Secondly, non-disclosure in contraatserrimae fideis a ground for rescission of such contracts.
This class of contracts includes contracts of iasce of all kinds, family settlements or arrange-
ments. A party to a contract of this class is uradduty to make full disclosure of all facts within
his knowledge; there must not only be good faitd honest intention, but also full disclosure;
and without full disclosure, honest intention is safficient. SeeHarvey v. Cook€1827) 4
Russ. 34 at 53; 38 E.R. 717, 72%ws, a transaction purported to be family arrarg@mvas
set aside on the ground that the doubts existin &lse rights alleged to compromised by the
transaction were not presented to the party intedes

In Gordonv. Gordon(1821) 3 Swans. 400; 36 E.R. 9XAere was an agreement between two
brothers as to the division of an estate. The yeubgother had obtained an advantage because
of the erroneous belief that the elder brother iNagitimate, when in truth the younger brother
knew all along that his elder brother was legitienatich fact he failed to disclose. The agree-
ment was later set aside when it became knownthieatlder brother was legitimate and that the
younger brother knew of the true position.

What is required however is full disclosure; thetas not concerned with the attendant conse-
qguences of such disclosure. Thus an agreementngpromise, the very object of which is to
avoid the necessity of having the exact relatigalleights determined by litigation, and which
was entered into after the parties have had fulsatiation with the family solicitor, will not be
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set aside even though the agreement may not be iquetccordance with the right of parties.
What is essential is that there should be no fauthproper conduct on the part of the party or
parties under a duty to make full disclosure. Bhere full disclosure is required as to the exact
legal rights and the person under a duty to makh disclosure concealed the facts because he
thinks that it is for the advantage of all partiexompromise, and that if they knew their exact
rights there would be no chance of compromise cthat will set aside a compromise which
proceeded on that basis, since the very objechefcompromise is to ascertain what the re-
spective legal rights of the parties are. See RBekerts v. Robert€l905) 1 Ch. 704, 710,
771.

4. Constructive Fraud

Constructive fraud consists of a variety of uncaersiious conduct which, if made use of to in-
duce a party to enter into a transaction, may d@osta ground for rescinding such transaction.
Undue influence is a common example of construdtiaad. There is undue influence when the
will of a party coerced into a transaction whichdwes not desire to enter infeeWingrove v.
Wingrove (1885) 11 P.O. 81johnson& Or. v. Maja& Or. (1951) 13 W.A.CA 290, 295. If the
party has only been persuaded or induced by camgide which may be condemned or disap-
proved, this may not amount to undue influencéef party is not coerced into doing that which
he does not desire to do; thus undue influencen i;yuence exercised either by coercion or
fraud.SeeBoyse v. Rossborou@h856-57) 6 H.L.C. 1 at 48-49; 10 E.R 1192.

The onus of proof lies on the person who allegeiiannfluenceSeeJohnsornv. Maja (1951) 13
WAC.A. 290;Johnsorv. Aderemi(1955) 13 WACA 297, P.C. To discharge this onusyauld

not be sufficient merely to establish that a perisas the power to unduly coerce a party to enter
Into a transaction; it is also necessary to prdwg in the particular case that power was exer-
cised, and that it was by means of the exercigkatfpower that the transaction which the plain-
tiff sought to rescind has been produced. ®&ggrove v. Wingrov€l885) 11 P.O. 81.

However, if certain relationships, such as a doatat patient, solicitor and client, etc., existed a
the time of the transactions, such relationshigte® a presumption of undue influence and the
onus is upon the defendant to rebut such presumgtidohnsornv. Williams(1935) 2 W.A.C.A.
248 at 250a deed of conveyance in which certain property e@s/eyed by a patient to her
medical adviser was set aside on the ground thaast obtained from her by undue influence
arising from the fact that the defendant was hedioa¢ adviser. Strother Stewart, J. said that
such relationship creates a presumption of undiligeimce, and the onus is upon the defendant to
rebut such presumption.

In Taylor v. Brew (1942) 2 W.A.C.A. 201; CfErhumwunse v. Omoreglf#961) W.N.L.R 301,
305, a trust deed by which property was to be convegdtid settlor's father and solicitor was set aemnle
the ground that the deed was executed whilst tii#oisevas unduly under the influence of her par-
ent/solicitor and with that influence operatingltar mind (at the time) she executed the trust deed.

5. Misdescription:

The right to rescind is an appropriate remedy wioeie of the parties to the contract has misde-
scribed property, the subject matter of the conttdowever, misdescription that would sustain
an action for rescission must be substantiaGramthv. Land and House Property Corporation
(1884) 28, Ch.D. 7 at 13he plaintiffs put up an hotel for sale statingtle particulars that it
was let to 'F, a most desirable tenant, at a reitB400 for an unexpired term of 27%zyears.' The
defendants entered into the contract of sale iarre¢ upon these particulars. But the truth of the
matter was that the tenant did not pay his renpgnlg. When this became known, the defendant
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refused to complete. In a counter claim by the midd@t for rescission. Baggaly, L.J. said that it
is material representation for the vendors to desa tenant who did not pay his rent properly
as a very desirable tenant.

In Sodipov. Coker(1932) 11 N.L.R. 138, thplaintiff purchased certain land at an auction sale
held by the defendant who had described the larabast 50 acres whereas it measured 22.2
acres in reality. The plaintiff brought an actianget aside the sale on the ground of the defen-
dant's misdescription of the extent of the lanchgdiom, C.Jtook the view that the misdescrip-
tion was in a material and substantial point arad thwas calculated to deceive and it did dece-
ive the purchaser. He therefore held that the pifaimas entitled to have the sale set aside on the
ground of misdescription.

6. Conditional Terms in Contract:

It is not unusual for parties to a contract to uad in theterms of the contract a pro-
vision empowering either of the parties to rescihd contract on the occurrence of certain
events. Prima facie, the right to rescind beconxescesable on the occurrence of the stipulated
events; but the courts have placed some limttaiiothe exercise of this right purposely to pre-
vent fraudulent and arbitrary exercise of the rigittus a condition giving a vendor the right to
rescind in the event of his willingness to complyfman objection to the title is not to be consi-
dered as giving the vendor an arbitrary power szirel the contract. Sée re Jackson and ha-
den’sContract(1906) 1 Ch.D. 412, 420.

Before he can lawfully exercise that power, he nmastablish to the satisfaction of the court,
some reasonable grounds for his unwillingness tetrttee purchaser's objection; for instance,
that compliance with the objection would involvenhin litigation and expenses far beyond what
he ever contemplated, (sBeiddell v. Simpson(1866) L.R. 2 Ch. 102.) or that at the time the
contract of sale was entered into, the vendor redsdyg and honestly, though erroneously, be-
lieved that he was or that he should be in a mosito make a complete title to the property he
purported to sellln addition, the conduct of the vendor in the temt®n must not have fallen
below that of a prudent man of business, havingnetp his contractual relations with other per-
sons. Se®e Jackson and HadesiContract(supra) at 421.

As Collins M.R. stated ifRRe Jackson and HadeContract(supra)at 422,in all cases in which
the vendomwasallowed to avail himself of such condition, nothimgthe nature of recklessness or
dishonesty must be imputed to him. Thus, where kngwhe exact facts, the vendor has reck-
lessly made a description of them which would naidl@another person who did not know as
much as himself (even though he thought that pemsight know as much as himself), there is a
clear failure of duty on the part of the vendor evhfairly disentitles him to say that a clause in-
troduced to meet a reckless disregard by the veofdiois duty as to accuracy of statement when
he is making a statement with a view to other peagting on it as correct.

In re Des Reaux and SetchfiebkdContract(1926) Ch.D. 178 at 189-190, the vendor knew at the
time he entered into the contract, that he hadtieotd the property and did not avail himself the
opportunity of taking advice from a competent legdViser as to the title to the property. When
he was required to take certain steps that woutchjpo in a position to make title in favour of
the purchaser, he refused and decided to resandaihitract under the conditions of sale. Romer,
J. held that the vendor was reckless in enterit@time contract, and moreover, the vendor's un-
willingness to comply with the requisition beingraasonable and arbitrary disentitled him the
benefit of the conditions of sale. See aR® Deighton and Harriss Contract(1898) 1 Ch.D.
458. Where Lindley L.J. held that the ordinary dtind of sale giving the power of rescission
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applies only where the vendor has some title amavhere he has none.

A vendor's power under the terms of the contracésaind the contract may be exercised only in
good faith and with promptitude and must not bedugge an engine for fraud. Thus, where a
vendor having such power under the contract toekatge of it for purposes of delay while he
opened negotiations, unknown to the purchaser fbetter bargain with a third person, thus
putting the purchaser in an uncertain position, ¢bert held that by his conduct he deprived
himself of his election to affirm the contract aife purchaser was entitled to treat the contract
as rescinded. See SmithWallace(1895) 1 Ch.D. 385.

In all cases, the vendor must do his best to comly the obligations which by contract he has
undertaken towards the purchaser; the vendor waatide allowed to ride off upon a condition
to rescind which was obviously not framed with refee to the circumstances under which.the
vendor claims to exercise the power. e Des Reaux and Setchfields Cont(a&26) Ch.D.
178 at 190; and Rigby L.J. Re Deighton and Harris’'s Contra¢supra).

SELF ASSESSMENT EXERCISE 1
Enumerate the grounds for rescission of a contract.

3.3 Loss of the Right to Rescind
The right to rescind is not indefeasible, and tfoess it may be lost in certain circumstances.

1. Affirmation of the Contract and Acquiescence:

Where there are circumstances upon which a party dontract may rescind or avoid the con-
tract and those circumstances are known to the,piae contract continues to be valid till the
party has determined his election by avoiding tatract. Se€loughv. Londonand N.W. Rly.
Co. (1871) L.R. 7 Ex. Ch. 26, 34. But if it can $fleown that he has at any time after notice of
these circumstances either by express words ombguwivocal acts, affirmed the contract, then
his election has been determined for ever and calonger avoid the contracsince the party
has the right to elect either way, he may keemthestion open so long as he does nothing to af-
firm the contract. However, lapse of time withoeseinding the contract will furnish evidence of
acquiescence and that he has elected to affirmdht&act. Furthermore, when the lapse of time
Is great, it would, in practice, be treated as amice evidence to show that he has affirmed the
contract. See Denning, L.J.lieaf v. Intemational Gallerie950)2 KB. 86, 91.

The length of time that would constitute a conalasevidence of affirmation may depend on the
nature of the contrackeeSenanayake v. Chei($965) 3 All E.R. 296. In a contract for the sale
of goods, lapse of a reasonable time will be atbaescission. For instance, where five years
have elapsed without any notice of rejection, thgelp cannot claim to rescin8eeleaf v.
1ntemational Galleriegsupra) 2 K.B. 86, 90-91. In the case of repudgasihares in a company,
the shareholder must act with promptitude; he rhase done more than mere repudiation as is
the case in ordinary voidable contracts; he mustienthat his name is removed from the regis-
ter of the company before the commencement of wmdip.SeeRe Scottish petroleum Co.
(1883) 23 Ch.D. 414 at 43Fijrst National Ins. Co. Ltd. v. Greenfie(d921)2K.B. 260.It has
been held that a delay of a fortnight in repudmatine shares makes it doubtful whether the re-
pudiation in the case of a going concern would Hzeen in timeSeeRe Scottish Petroleum Co.
(supra) at 234. Except where investigation is necessagntible the shareholder to be fully in-
formed, he ought to lose no time in repudiating.
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The right to rescind may also be lost where théypantitled to the right does any act that is in-
consistent with avoiding the contract. Taiwov. Princewill (1961) 1 All N.L.R. 240, the defen-
dant had refused to complete a building under &dimgi contract with the plaintiff on the
ground that the plaintiff, contrary to the buildiogntract had failed to make certain payments to
him. It was, however, shown in evidence that themdant later continued to work and received
some payments from the plaintiff. Affirming the d@on of the trial court, the Federal Supreme
Court held that because the defendant had latéincea with the work and accepted further in-
stallments under the contract, he had lost thet tighrepudiate the contract for failure on the
plaintiff's part to pay the agreed sum though haimed the right to recover the sum due by ac-
tion. See furthefz=rhumwunse. Omoreghg1961) W.N.L.R. 301, 305.

2. Impossibility of Restitutio in Integrum:

It is a settled principle of general justice thesaission will not be granted where the parties
cannot be restored into their original state betbeecontractSeeBlackburnv. Smith(1848) 2

Ex. 783, 792. See also Lord BlackburrBranger v. New Sombrero Phosph&i878) 3 App.
Cas. 1218, 1278. Thus, where a contract is voidablihe option of a party, it follows that
when that party exercises his option to rescincctiract, he must be in a state to rescind, that
Is, he must be in such a situation as to be abbeitahe parties into their pre-contract position.
SeeClarkev. Dickson(1858)E.B. & E. 148cited with approvaby the Privy Council indrquhartv.
Macpherson(1878) 3App, Cas.831, 838;Western Bank of Scot. Addie (1867)LoR 1 Sc. &

Div. 145at164.

As Lord Blackburn observed trlanger’ scase(supra) at 1278,it would be obviously unjust
that a person who has been in possession of pyopeder the contract which he seeks to repu-
diate should be allowed to throw that back on ttreloparty's hands without accounting for
any benefit he may have derived from the use optbeerty, or if the property, though not de-
stroyed, has been in the interval deterioratedhauit making compensation for that deteriora-
tion.'

If a contract cannot be rescindiedtoto it cannot be rescinded at all; the reason for etctng
rescission in such a case is that the partiesnerod them, cannot be restored to tlstatus quo.
SeeThorpev. Facey(1949)Ch. 649, 664;Huntv. Silk (1804) 5East.449. Thus, a plaintiff who
has taken the whole benefit of a contract so fat ass beneficial to him, without at any time
attempting to repudiate it, would not be alloweddscind one particular part of the contract for
it would be impossible to restore the defendanhi® pre-contract position. Seédrquhart v.
Macphersor(supra).

However, it would appear that the doctrineredtitutio in integrummay not be applied literally
since the larger basis of the doctrine is to marf@irness and justice between the parties; thus,
the practice had always been for a court of equitgrant the relief of rescission whenever by
the exercise of its powers, it could do what iscpeally just, though it cannot restore the parties
precisely to the state they were in before thereaht Seeerlanger.v. New Sombrero Phosphate
Co.(supra)at 12781279.

In Spencey. Crawford (1939) 3 All E.R 271 at 283, repayment of the potehares, the sub-
ject-matter of the contract, with interest was heldatisfy the doctrine akstitutio in integrum,

as what is ordered to be restored is fair andguast substantially identical to the subject-matter
of the contractThis flexible approach to the application of theculime is, however, limited to
cases where rescission is the result of innocesitepiiesentation and not where there is proof of
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fraud. Sed_agunas Nitrate Cov. Lagunas Syndicatél899) 2 Ch. 392at pp. 456-57;Adam v.
Newbigging (188813 App. Cas. 308.

3. Completion of Contract:

Generally, completion of a contract constitutesaatb the relief of rescission. A court of equity
will not grant rescission of an executed leasehl@nground of innocent misrepresentation. See
Brownliev. Campbell(1880)L.R. 5 App. Cas.925; Long v. Lloyd(1958) 7W.L.R. 753, 756. The
lessee would have gone into possession under #dse lend nothing remained to be done and
therefore there is nothing to rescind. $ading,J.in Angelv. Jay(1911) 1 K.B. 66Git672.

As Carey, J. said iBadav. The Premier Thrift Societf1938) 14N.L.R. 20 at 83 because the
contract must have been merged in the conveyantéhanefore there is no longer anything to
rescind, there is no existing executory contractrangaction which is binding on the parties; thertou
does not make unnecessary orders nor rescind wimamni-existent. The position is the same wheresther
had been a part execution of an agreement; for¢cdnéract could no longer be rescindedoto arid the
parties placed in their pre-contract position. Spence. Crawford(1939) 3 All E.R 271, 290.

Completion of contract is a bar to rescission amhere the contract is voidable for misrepresentatiiat

is not fraudulent. Sekongv. Lloyd (supra)Brownlie v. Campbel(1880) L.R 5 App. Cas. 925.
Lord Campbell stated the general positionNildev. Gibson(1848) 1 HL.C. 605 at 632-633; 9 E.R
897, where he said: 'in the court below the distinctoimiween a bill to set aside a conveyance that had
beenexecuted has not been distinctly borne in mind; whard to the first, if there be misrepresentation
or concealment which is material to the purchaserwataaf equity will not compel him to complete the
purchase; but where the conveyance has been egecuta court of equity will set aside the conveyanc
only on the ground of actual fraud; and there wdwddno safety for the transaction of mankind ifpaip
discovery being made at any distance of time ofaéenml fact not disclosed to the purchase of whih
vendor had merely constructive notice, a conveyamoieh had been executed could be set aside.' See
also,Seddorv. North Eastern Salt Cq1905) 1 Ch. 326.

Therefore, proof of actual knowledge of a defentpanting to fraud, is essential before an execuoted

tract could be set aside. But there seems to lexegption in contracts for the taking of sharesampa-

nies. Even though the shares have been allottednenshareholder's name has been placed on the com-
pany's register, it is not necessary for a shadsrolvho desires to avoid the contract to take sheoe
prove fraud; it is enough if he proves a misrepméaigon of fact. Se€irst National Reinsurance Co.

v. Greenfield(1921) 2 K.B. 260 at 272.

4. Acquisition of Rights by Third Parties:

The right to rescind is lost where third partiesdidona fideand for value acquired rightsr interests
under the contract. Where the party entitled teirgshas made no election he retains the righteterd
mine the contract either way. This is, however,jscibto the important condition that ih the interval
whilst he is deliberating, an innocent third pamgs acquired an interest in the subject mattehefcbn-
tract, or if as a result of his delay the positeren of the wrongdoer in relation to the subjectteras
affected, such will preclude him from exercising hight to rescind. SeEloughv. London and North
Western railway Cq(1871) 7 Ex. Ch. 26, 35.

Thus, where a contract to purchase shares in a aoynpas been induced by fraud, the defrauded pur-
chaser cannot rescind after the commencement oivitnging up of the company, since the creditors of
the company have, therelponafide,acquired an interest in the shares of the comp8egOakesv.
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Turquand(1867) L.R 2 H.L. 325.

A person who derives title to the subject-mattetha& contract from the wrongdoer takes subjecheo t
right of third parties. Therefore, a trustee of geavhich have been obtained by the purchaser umder
contract that is voidable acquired the propertyjettiio the rights of third parties. One of thegghts is

the rightof the defrauded vendor of the goods to disaffine ¢ontract and to retake the posses-
sion of the goodsSeeln re Eastgate, Ex parte Wa(d905) 1 K.B. 465, 467. See furthdiilley

v. Bowinan Ltd(1910) 1 K.B. 745, 758.

3.4 Consequence of Rescission

The condition for granting the relief is that therfees, as between them, be restored to their pre-
contract position. Therefore, where the relief ianged, the contract is no longer in existence,
thus the question of claiming damages for its dredmes not arise since the full effect of rescis-
sion is to treat the contract as if it had nevegrbentered into. As was stated by Romer, J. in
Barber v. Wolf€1945) Ch. 187 at 189-190, where a party entitteescind elects that course of
action, he cannot at the same time obtain damagesbreach of the contract which he is asking
the court to rescind. See furthdenry v. Schroder(1879) 12Ch. 666, 667;Hall v. Burnell
(1911) 2 Ch. 551.

4.0 CONCLUSION

It is a settled law that a contract cannot be retad by one party for the default of the other
unless both can be put status quoas before the contract. Where the relief of resmisss
granted, the contract is no longer in existencas tthe question of claiming damages for its

breach does not arise since the full effect ofissgan is to treat the contract as if it had never
been entered into.

5.0 SUMMARY
In this unit, we have considered the remedy ofissgm. You should now be able to: determine
whether rescission can be accomplished by thefatparty; list the grounds for rescission; de-
termine the instances when the right to rescindsis and explain the consequence of rescission.
6.0 TUTOR-MARKED ASSIGNMENT

The right to rescind is not indefeasible. Discuss.
7.0 REFERENCES/FURTHER READING
Hackney J., (198AYnderstanding Equity and Trustsondon: Fontana press

Jegede M. I. (2007repPrinciples of Equitylbadan: Unique Design/Prints
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UNIT 4 RECTIFICATION, DELIVERY UP AND CANCELLATION  OF
DOCUMENTS

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main content
3.1  Scope and Nature of the Remedy
3.2 Grounds for Rectification
3.3  When the remedy will be refused
3.4  Deliveryup and cancellation of documents

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignments

7.0 References / Further Reading

1.0 INTRODUCTION

In the previous unit we considered rescissionhla tnit we will look at rectification, delivery
up and cancellation of documents. Sometimes tlevaniance between the agreed intention of
the parties to a transaction and the documentstrument that is intended to give expression to
the agreed intention; in such a case, the equitalhedy of rectification is proper and is often
resorted to since the sole purpose of the relied imake the written instrument conform with the
true and agreed intention of the parties to thestation. Thus rectification is an equitable rem-
edy to correct a verbal error in a written instruingo as to make it conform with the previously
agreed intention of the parties.

2.0 OBJECTIVES
By the end of this unit you should be able to:

(i) Describe the scope and Nature of the Remedy;

(i) Enumerate thgrounds for Rectification;

(i)  Explain the situations when the remedy will be sefi; and
(iv)  Explain Deliveryup and cancellation of documents.

3.0MAIN CONTENT
3.1 Scope and Nature of the Remedy

In Lavell Christmas Ltdy. Wall (1911) 104 L.T. 85, Cozen-Hardy M.R observed that ¢s-
sence of rectification is to bring the docunentahhwas expressed and intended to be in pur-
suance of a prior agreement into harmony with piiar agreement. The remedy presupposes an
antecedent contract; also there must be prooflifatommon mistake of the parties the final
completed instrument as executed fails to give @reffect to the antecedent contract.

The remedy is available to rectify various kindsirtgtruments provided the conditions neces-

sary for its grant are satisfied. No doubt, it asvearious conveyancing documentsWihitev.

White (1872) L.R. 15 Eq. 247, an executed conveyanceqpt@ag to convey a moiety only of
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real estate when the agreed intention of parties iwgpass the whole estate. Bacon, V.C. or-
dered that the deed of conveyance he rectifieds90 aonform with the agreed intention of the
parties. Documents or instruments relating to lleakkagreements, building contracts, various
kinds of insurance policies, bills of exchange rbayproper subject-matter for rectification. So
IS marriage settlement.

See the following cases:

Murray v. Parker (1854) 19 Beav. 309%)yadiranv. Baggett(1962) L.L.R. 96;Roberts& Co.
Ltd. v. L.C.C.(1961) Ch. 555Motteuxv. London Assurance C@1739) 1 Atk. 545Collett v.
Morrison (1851) 9 Hare 1625palding v. Crockefl897) 2 Comm. Cas. 189; abudluiff v.Parker
(1868) L.R. 5 Eq. 131 at 139.

Thus, inWelmanv. Welman (1880) 15 Ch.D. 570 at 578-579, Malins, V.C. stdteat it is the
rule of the court that where a marriage settlenoerdany other contract is in an improper form
and not in accordance with the intention of theipsy then the intention of the parties would be
carried out by putting the instrument into thatfiowhich will effectuate the intentioisee fur-
therWollaston v. Trib€1869) L.R. Eq. 44.

However, a will is not a proper subject-matter fectification unless there is fraud. Sgellins

v. Elstong(1893) P.1at4. Thus where a testator employs another to cohiggneaning in tech-
nical language, and that other person makes a krigtadoing it, the mistake is the same as if
the testator had employed that technical languageitable remedy of rectification will not be
available to correct the err@imilarly, the court has no justification to regtdrticles of associ-
ation of a company, even if those articles do raoed with what is proved to have been the
concurrent intention of all the signatories ther@ihthe moment of signature.S&eottv. Scott
(1940) Ch. 794t801-802. Incorporation of a company is governed raxgalated by substitute;
once the statutory requirements are complied withthe company is duly registered by the re-
gistrar, a court of equity has no power to rectifg memorandum and articles of association of
the company.

The articles and memorandum of the company haelblyesicquired a statutory effect and can
only be rectified by statutory authority. SEeans. v. Chapmaf1902) 86 L.T. 381 at 382. The
equitable jurisdiction of the court to grant reicttion is strictly limited to harmonisation of the
written instrument, which is intended to give exg®mien to the contract, with the previously-
agreed intention of the parties to the contraalp#s not include power to alter the intentions of
the parties or to make a new contract for them.

Thus, inMackenziev. Coulson(1869) L.R. 8 Eq. 368 at 375. James V.C. stredsegoint that
Courts of equity do not rectify contracts; they naan do rectify instruments purporting to have
been made in pursuance of the terms of contradts. therefore, necessary for a plaintiff seek-
ing rectification to show that there was an actuatincluded contract antecedent to the instru-
ment which is sought to be rectified; and that sochtract inaccurately represented in the in-
struments. IrF.E.Rose Ltdv. Wm. H Pim Ltd(1953) 2 AlIE.R. 739 at 375, although there was a
mutual mistake as to the meaning of the words use@scribing the subject-matter of the con-
tract, there was no doubt that the written contcactectly expressed the oral agreement antece-
dent to the contract. In that case, the contrautdcoot be rectified since rectification is con-
cerned with contracts and documents, and not witntions.

Thus a mistake in the terms of the agreement willbe rectified if the mistake is intended by
the parties to the agreement. Where a vendor anuchaser agreed that certain property should
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be the subject-matter of a contract of sale angbtbperty is so accurately described by the deed
of transfer, there will be no rectification if ieppened that the parties had entered into the con-
tract of sale on the common though erroneous sutpposhat the property was much larger and
valuable than it turned out to be. The deed hawweyed what the parties intended. Misdescrip-
tion of the subject-matter of a contract may beaugd for rescission but will not support an ac-
tion for rectification. The sole purpose of reddiion is to correct verbal errors in the document
which is intended to give expression to the trdention of the parties; it is not to rectify the in
tention or make new contracts for the parties. &loge, the common intention of the parties at
the moment of execution is the controlling factod anot what would have been their intent if,
when they executed it, the results of what theyhdid been present in their minds. Seekerv.
Bennett(1888) 38 Ch. At16.

3.2 Grounds for Rectification

0] Existence of a Finally-Concluded Contract:

A fundamental requirement for the grant of the réynis that the plaintiff must establish a fi-
nally concluded contract antecedent to the instniméich is sought to be rectified. Where
such agreement is non-existence, rectification mat be granted. IMackenziev. Coulson
(supra),a claim for rectification, founded upon a slip whnidid not form part of the alleged
concluded contract, was rejected on the groundthigaslip did not amount to more than terms
of negotiation or mere talk between the partiesctvhisually preceded agreements. Thus, Den-
ing, L.J. stated ifRosev. Pim (supra) at 747,that in oder to get rectification, it is necesstry

show that the parties were in complete agreemeth@rterm of their contract, but by an error,
wrote them down wrongly.

The antecedent agreement need not be a legallyceatule contract. Seghipley U.D.Cuv.
Bradford Corporation(1936) Ch. 375, 395. The fact that.the antecedgmeatnt is oral when

it is required by law to be in writing is not suifent bar to a claim for rectification, if the exis
tence of the oral agreement is establistsedCraddockyv. Hunt (1923) Ch. 136; United States

v. Motor Trucks Ltd(1924) A.C. 196Johnsonv. Bragge(1901) 1 Ch. 28. Equity is concerned
with the intention and not with the form. Thus wigrarties who can be bound only by their
respective seals have altered into an antecedee¢r@agnt not under seal, the subsequent doc-
ument which is intended to record the antecederdgemgent but failed by mutual mistake to
record it will be rectified so as to conform witinetantecedent agreement notwithstanding that

the antecedent agreement is not legally enforceeadéShipley U.D.Cyv. Bradford Corpora-
tion (supra)

It is, however, vital to prove prior agreement asrenintention will not suffice. Nor will mere
steps taken in the course of negotiation sufficmil&rly, there can be no rectification in equi-
ty if the only ageement which is proved is thatetthis contained in or evidenced by the doc-
ument as executed. Skevell and Christmas Ltd. Wall (1911) 104 L.T. 85, 88.

(i)  Common Mistake:

The exercise of the jurisdiction depends on prdafammon mistake of the parties in recording
their antecedent agreement. As Romilly, M.R. statedurray v. Parker (1854) 19 Beav. 305 at
308, in matters of mistake, the court undoubtedly jurisdiction. Though this jurisdiction is to
be exercised with great caution and care, it st to be exercised in all cases where an instru-
ment as executed is not according to real agreebwnieen the parties. But in order to justify
the court in reforming an executed deed, it mupeap that there has been a mistake common to
both the contracting parties and that the agreeimasteen carried into effect by the deed in a
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manner contrary to the intention of both. Therefdfr¢he antecedent contract is reasonably as-
certained and that contract is, by a common mistakegly expressed in the document signed
by the parties, then the court can rectify the doenot so as to be in harmony with the antecedent
contract. Se®osev. Pim (supra)at 347.

(i)  Continuing Intention of the Parties:

The concurrent intention of the parties must remaualtered up till the moment of execution of

the document which must have been intended to tetiiecantecedent agreement. However, the
concurrent intention of the parties at the timexécution is the contract to which the document
sought to be rectified is to be made to conforneré&fore, it is to this intention of the parties at

the moment of execution that the attention of thercwill be directed. See Cozens-Hardy J. in

Johnson v. Braggél901) 1 Ch. 28.

The parties may, by agreement but before the ex#caf the contract, alter their position as re-
gards the contract; provided the altered positmmsé part of their concurrent intention (which
was intended to be carried out by the executedmeati but which had been given wrong ex-
pression to the concurrent intention), rectificatwill be granted. IrGilhespie.v. Burdis (1943)
769 L.T. 91 at 92the court stated that in order to establish thercfar rectification it must be
shown beyond all reasonable doubt that up tillnttenent of execution, of the agreement, it was
the common intention of the parties that sometkimguld find a place in the agreement which is
not there as expressed by the agreement.

In order to ascertain what the concurrent intestionthe parties were, the court must look at the
intention of the parties at the time when the unsent sought to be rectified was executed. See
Tacker v. Bennet(tl888) 38 Ch. 1 at 16. In all cases, the concurirgention or the real agree-
ment of the parties must be established by evidevivether parol or written. Sedurray v.
Parker (1854) 19 Beav. 303;ovell mid Christmas v. Wal(1911) 104 L.T. 85 at 88 where Co-
zens hardy, M.R. said that evidence of what toacelprior to the execution of the antecedent
agreement is admissible and essential.

In the process, the court will look at the partm#ward acts, i.e. at what they said or wrote to
one another in coming to their agreement, and tilwanpare it with the document which they

have signed. If you can predicate with certaintyatheir contract was, and that it is, by a com-
mon mistake, wrongly expressed in the documenés) flou rectify the document. But nothing

else will suffice. See Denning, L.J.Rose v. Pinfsupra)at 747.

Thus, inOyadiranv. Baggett(1962) L.L.R. 96 at 100, the plaintiff brought actian to have a
sub-lease to which he was a party rectified samagvte effect to what he alleged was the true
contract between him and the defendant. The piaaiteged that as a result of a mistake com-
mon to both parties an agreed covenant by the daferto build a factory to be used for the
manufacture of footwear and to develop the reshefland (the subject-matter of the sub-lease)
into industrial units similar to the industrial at& at Yaba was omitted in the deed of the sub-
lease which they both signed. The defendant deheedllegation. Bellamy, J. admitted and con-
sidered parol and written evidence of what tramspinetween the parties before the deed was
executed. He found that up to the moment of theuwti@n of the deed it was the common inten-
tion of the parties that the covenant should fingaze in the deed but because of a fundamental
mistake, common to them both, the deed as exedideubt express the covenant. He, therefore,
directed that the deed of sub-lease in questionildhioe rectified so as to conform with the
common intention of the parties.

In Olubowale v. Manliki{1971) 1 U.I.L.R. 145, where rectification was 1&fd on the ground
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that the written instrument sought to be rectifieas never the act of the two parties and there-
fore, there could be no common mistake betweertioeparties to give rise to rectification,
Adefarasin, J. said: 'For rectification to be ostert must be shown by clear and unambiguous
evidence not only that the document does not atzyreepresent the true agreement between
the parties at the time of its execution but thatgroposed alterations do accord with their inten-
tions at the time. See Evershed, M.RWhiteside v. Whitesidd950) Ch. 65 at 76. It is essen-
tial that the instrument, as rectified, should {ha parties in the same positivis-a-viseach oth-

er as they intended.

(iv) Burden of Proof:

The burden of proof is on the party seeking reztion and a clear and high standard of proof is
required in rectification cases. Seewlerv. Fowler (1859) 4 De G. & J. 250, 26®)yadiranv.
Baggett(1962) L.L.R. 96, 97. Ir'Crane v. Hegeman-Harris Co. In€1939) 1 All E.R. 662 at
664, Simonds J. said that it is a jurisdiction whichidsbe exercised only upon convincing proof
that the concluded instrument does not representdmmon intention of the parties. On appeal
Greene, M.R. reiterated the high degree of coronctivhich unquestionably is to be insisted
upon in cases of rectification.

The basis for this requirement is that parol evegers being admitted to vary a written instru-
ment: rectification may be granted solely on pasotience contrary to the rule that oral evidence
is not generally admissible to vary a written iostent. Seévurray v. Parker (1854) 19 Beav.
305, 308. Thus, situations in which a written agrert granting a lease may be rectified so as to
conform with an antecedent oral lease contraryéortile that oral evidence is not generally ad-
missible to vary a written instrument. Thus, sitmas in which a written agreement granting a
lease may be rectified so as to conform with ar@edent oral lease certainly require a strict
proof of the prior oral lease. S€@wenv. Truefitt Ltd.(1899) 2 Ch. 309 ovell and Christmas
Co.v. Wall (1911) 104 L.T. 85.

(v) Mistake of Law:

A common mistake that will sustain an action fartifecation must be of facts and not
of law. As Chelmsford, L.C. said iNlidland G.W.Rly.v. Johnson(1858) 6 H.L.C. 798;
10 E.R. 1509 at 1514, mistaleundoubtedly one of the grounds for equitablerietence and
relief; it must, however, be mistake not in mattefdaw but a mistake of facts. For example,
construction of contracts is clearly a matter of,laf, therefore, a party acts upon a mistaken
view of his rights under a contract, he is no memétled to relief in equity than he would be at
law. Therefore, where the common mistake is toehal effect or consequences of the contract
rectification will not be granted. Ignorance of l&swo excuse.

Thus, rectification will not be granted, where owito the common mistake of the parties as to
the general law applicable to the transaction aipeed terms of the contract operate differently
from what the parties intendetlapierv. William (1911) 1 Ch. 361 at 367, Warrington, J. stated
that where a lease is drawn in accordance withntieation of the parties, its defect arising from
a mistake as to its legal effect will not be a grdor rectification. A document is to be rectified
so as to conform with the intention of the paraeshe time when it was executed and not what
would have been their intent if, when they executedhe effect of what they did had been
present to their minds. S&eckerv. Bennett(supra)

However, it appears that rectification may be grdrwhere the mistake arose from the legal ef-
fect of the language or words used; the parties marge intended the same legal effect but that
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they used words or language whose legal effechdicconform with their intent. Sé#/hiteside
v. Whiteside(1950) Ch. 65,674; Sefrther, Burroughesv. Abbott (1922) 1 Ch. 86Jervis .
Howle and Talke Colliery C¢1937) Ch. 67.

(vi) Unilateral Mistake:

The general rule is that rectification will not geanted for a unilateral mistake. Seewler v.
Fowler (1859) 4 De G. & 1. 25err on Fraud andlistake(2nd ed.) p. 498. There is unilateral
mistake where the plaintiff is mistaken and thesddfint is wholly and completely innocent. The
true intention of one of the parties was to do thneg, and he by mistake has signed an agree-
ment to do another. Thus, if the owner of two adjay properties agrees to sell one of them to a
purchaser for an agreed sum and the one to bessclrectly described to the purchaser, but
when the purchaser inspects the properties, haaously believes that the contract of sale cov-
ers both properties for the agreed sum and afeeedecution of the deed of conveyancing the
purchaser discovers that only one of the propesi@scluded, if he brings an action for rectifi-
cation of the deed, he would not succeed on thengréhat the mistake is unilateral; there is no
equity which empowers the court to deprive the aamt vendor of his benefit and entitlements
he had bona fide acquired under the contract. Sged6t Fraud and Mistake (2nd Ed.), p. 498.
Fowlerv. Scottish Equitable Insurance S@¢t858) 20 L.J. Ch225; Gilhespiev. Burdies(1943)
169 L.T. 91.

However there are few cases in which rectificatimay be granted on the basis of unilateral mis-
take.

1. Where one of the parties to the transaction sotmbe rectified is mistaken
and the other party is fraudulent, rectificationyniee granted, for equity will not
allow a person to profit from his fraud. Thus atpdao a contract may mistakenly
believe that the written document accurately regmesthe agreed intention of the
parties, but in fact the other party has throughrhachination and in fraud (actual
or constructive) of the first party, caused thett®n agreement to be drawn in a
manner beneficial and advantageous to him to thendent and at the expense of
the first party. Se€lark v. Girdwood (1877) 7 Ch. D. 9 C.A.Lovesyv. Smith(1880) 15
Ch.D. 655;Hoblynv. Hoblyn (188941 Ch.D. 200Awguv. Nazianya(1949) 12 W.A.C.A. 450
at 452.I1n such cases, rectification may be granted thdabghmistake is unilateral.

2. A party is entitled to rectification of a conttaf he can establish beyond
reasonable doubt that he believed a particular terbe included in the contract
and that the other party concluded the contradh Wit omission or a variation
of that term in the knowledge that the first pabiglieved that term to be in-
cluded. This proposition which is not premised ag &ind of fraud or dishones-
ty was formulated by Pennycuick, J.Roberts& Co. Ltd. v. Leicestershire C.C.
(1961)Ch.555at 573.In that case, the plaintiffs' company agreed t@teseschool for the de-
fendant and the parties agreed that the building tewdoe completed in eighteen months. But the
contract which was submitted to and executed bypthimtiff, contained a completion period of
30 months which the officials of the defendant Batistituted for the agreed period of eighteen
months. This substitution was not brought to thiicecof the plaintiff before the execution of the
contract. Later when the plaintiffs learnt that tefendant was working on the basis of 30 month
period of completion, they brought an action fastifecation which was granted on the basis of
the above proposition.

Snell premised the principle on a species of egofipy what appears to be a species of equita-
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ble estoppel, if one partg a transaction knows that the instrument containsstake in his fa-
vour but does nothing to correct it, he (and thdaeming under him) will be precluded from re-
sisting rectification on the ground that the mistak unilateral and not common." See Snell's
Principles of Equity27th Ed.) 1973, p.614.

As stated by Pennycuick, J. Roberts& Co. Ltd. v. Leicestershirésupra) at 570-
571, the exact basis of the principle appears to beome doubt. 'If the principle is correctly
rested upon estoppel it seems to me that it iasnassential ingredient of the right of action to
establish any particular degree of obliquity todtibuted to the defendants in such circums-
tances. If, on the other hand, the principle ise@®n fraud, obviously dishonesty must be estab-
lished. It is well established that a party claignecti- fication must prove his facts beyond rea-
sonable doubt; and I think this high standard aopmust equally apply where the claim is
based on the principle indicated above. $&a&berts& Co. Itd. v. Leicestershir€.C.,op. cit.,at
570-71.

3. In certain cases of unilateral mistake, a dedahdesisting rectification
may be put on his election, either to submit tdifieation or have the agree-
ment annulled. IlPagetv. Marshall (1885) 2 Ch.D. 255, 266 at 26the plaintiff
agreed to lease a portion of a block of three h®iisghe defendant at a rent
of £500 a year. The block was to consist of thst,fisecond, third and fourth
floors of all the three houses. The defendant wtotaccept the offer and a
lease was executed. The plaintiff alleged thaffilsefloor of one of the hous-
es was included in the offer and in the lease lstake. The defendant denied
that he accepted the offer, or executed the leaderuany mistake.

The evidence before the court was sigficient to establish a common mistake upon
which rectification would have been premised, butas quite clear that the plaintiff was mista-

ken. Bacon, V.C. said: '‘Upon that ground, therefbraust say that the contract ought to be an-
nulled. | think it would be right and just and peafly consistent with other decisions that the de-
fendant should have an opportunity of choosing twrehe will submit, as the plaintiff asks that

he should submit, to have the lease rectified ..... etivr he will choose to take the lease with
that rectification, or whether he will choose toothr up the thing entirely, because the object of
the Court is, as far as it can, to put the pairtigsthe position in which they would have been if

the mistake had not happened.

From the point of view of logic and principle, resston ought to have been the appropriate re-
medy because the parties did not appear to haeedgn the same thing. Rescission assumes no
contract. The court was more concerned with thiecei®f the case, hence it decided to give the
defendant an option of either rectification or rssion. See furtheiGerrard v. Frankel(1862)

30 Beav. 445, 45Marris v. Pepperel(1867) L.R. 5 Eq. 1Bloomerv. Spittle (1872) L.R. 13

Eq. 427.

The decision is a deviation from both principles &gic, though there is no doubt about the jus-
tice of the decision; it is one of the cases inclihestablished principle will not coincide with
justice and the latter would have to prevail.

3.3 When the Remedy will be Refused

(i) Rectification will be refused where the contrachéslonger capable of per-
formance;equity like nature does nothing in vain. SBerrowman v. Rossel1864) 16
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C.B.N.S. 58. The relief is equally no longer avaldawhere a bona fide purchaser for value
without notice has acquired an interest in the ettbatter of the contract. Bmith v. Jones
(1954) 2 All E.R. 823 at 827. Upjohn, J. stateat th purchaser is not only entitled but bound to
assume, when he is looking at the agreement undehwhe tenant holds, that that agreement
correctly states the relationship between the teaad the landlord, and he is not bound to ask or
to make enquiry whether the tenant has any righiswwould entitle him to have the agreement
rectified. It is even doubtful whether an equityrettification is an equity which is enforceable
against a purchaser of an interest under a corftvaathich the relief is sought.

(i) The sole purpose of equitable intervention by whgeotification is to ensure that
an instrument which is intended to give expresswothe intention of parties is in fact
in conformity with that intention, therefore, ifare is a more flexible and convenient
way of achieving this purpose, rectification mayrbtused. For example, where there
is a collateral agreement the enforcement of whiithcure the same defects as those
which rectification is sought to cure in the magantract, in such a case, rectification
may be refused. Voluntary rectificatiamnter partesis a bar to the relief.

As Evershed, M.R. stated Whitesidev. Whiteside(1950) Ch. 65 at 75The ground,
however, upon which | prefer to base my conclussthat which | have indicated -
that, having regard to the rectification deed wHmllowed and was a consequence of
the absence of any issue at any time between ttiegpas to their true righiater se,
the necessary condition for the exercise of thermeing powers of the court is really
absent. Or where the mistake is so apparent andeataon the face of the instrument
and can be rectified by the application of the Usulgs of construction, the equitable
relief of rectification may be refused.

In Wilsonv. Wilson(1854) H.L. Cas. 40 at 6L,ord St. Leonards asserts that it will be a
great mistake if it is supposed that even a cdudw cannot correct a mistake or error
on the face of an instrument. Since there is noienagwords, if there is a clear mis-
take which admits of no otheonstruction, a court of law as well as a coure@dity (with-
out impugning any doctrine about correcting thdsegs which can only be shown by parol evi-
dence to be mistakes), may correct an obvious kasta the face of an instrument without the
slightest difficulty.

In such cases, the manifest errors may have restrtben inadvertent omission or insertion of
something or the words in the instrument may haenldisarranged. S&e Bacharach's Will
Trusts(1959)CH. 245.The court may, in construing such instrument, addbstitute, delete or
rearrange the words in order to correct the manéeesrs and give effect to the intention of the
parties as collected from the fourth corners ofitistrument. See the following cas&¥ilson v.
Wilson, op. cit.; Re Alexander’s Settlem@@10) 2 Ch.D. 225Re Smiti{1948) Ch. 49Re Whi-
trick (1957) 2 All E.R. 467.

The exercise of this jurisdiction does not inclymsver to rectify the instrument or do anything
but construe it as it stands. SRe Bacharach Will Trustésupra)at 249. Therefore, it is not
enough for the court to be satisfied that thera manifest error on the face of the instrument;
what is intended must also be clear in the cordétie instrument without recourse to extrinsic
evidence. SeRe Alexander'sSettlemen{1910) 2 Ch.D. 225 at 229. This brings out theiist
tion between the common law power to correct patenar on the face of written instrument and
the purely equitable relief of rectification whichlls for extrinsic evidence in order to establish
the concurrent intention of the parties at the martieinstrument was executed. SRe Follett
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(1955) 2 All E.R. 22.

(ili) Where a contract has been fully and whollyrfpemed, and nothing

remains to be done under the contract, there wilhd® ground for rectifica-

tion. The object of rectification is to ensure thiag¢ true intention of parties
to an agreement prevails and that presupposessésnh agreement; where
the agreement is no longer in existence, rectiboawill be purposeless and
will not be granted.

In Caird v. Moss(1886) 33 Ch.D. 22 at 35-36, the agreement soumlietrectified had been
constructed by a court of competent jurisdictiod amoney had passed on the basis of the judi-
cial construction. The action was dismissed ongleund that an attempt to reform a spent
agreement and recover the money which has beernupder it cannot be alloweds Lindley,

L.J. observed: 'the court does not rectify agregsercept for some legitimate purpose, and
here there is no object in rectifying the agreenmexwept in order to defeat a judgment with
which the Court has no jurisdiction to interfere.’

Miscellaneous

The remedy may be readily granted in cases of tem#htransactions; thus, where a donor or a
settlor has by instrument given two properties whisnintention was to give one, the instrument
may be rectified at his instance, to conform wihthue intention even though the mistake is un-
ilateral. The remedy is discretiondryt it is doubtful if it will be granted in favowf a donee or

a volunteer especially where the gift is not perf€eeVan der Linde v. Van Der Lindé947) 1
Ch. 306, 310; anweir v. Van Trom1900) 16 T.L.R. 531.

Laches or acquiescence is a defence to an actigedbfication. However, there must be notice
of the error to the plaintiff. Time runs from thatd of notice for it is ‘inconceivable that on a
guestion of laches time can run from the time wtkenerror is committed.” Segeale v. Kyte
(1907) 1 Ch. 564 at 566.

SELF ASSESSMENT EXERCISE
Enumerate thgrounds for rectification.
3.4 Delivery Up and Cancellation of Documents

An order for delivery up and cancellation of documses an extension of the equitable jurisdic-
tion founded upon the administration of a protetir preventive justice. (Story on Equity®(3
ed.) p. 294).The exercise of the jurisdiction igtevent an improper or injurious use of a docu-
ment which, on the face of it, is apparently validt which is latently void or voidable. Thus, the
jurisdiction will be exercised where the documentjuestion has beconfgnctus officioput its
existence is likely to throw some doubts or sugmpi@n the title or interest of the other party or
subject him to the danger of future litigation whtwe facts are no longer capable of complete
proof or have become involved in obscurities ofetiBed~lower v. Marten (1837) 2 My. & Cr.
459. The purpose is not only to protect a parttheodocument, who invariably will request the
relief, but also to prevent the likelihood of itsibg used in later years to perpetrate fraud agains
innocent third parties.

The document must be either void or voidable bahsiefect must not appear on the face of the
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document. Thus, where a policy, though good orfahe of it, is liable to be completely avoided
as on the ground of fraud or misrepresentatiomuat ©f equity has jurisdiction to direct its deli-
very up and cancellation. SBeincanv. Worrall (1822) 10 Price 31. I@ooperv. Joel (1859) 27
Beav.317;affirmedin (1859) 1De G.F. & J. 240, the defendants claimed the benefitsguaran-
tee under an agreement which was found to have dagmed by substantial and material mi-
srepresentation. The court held the agreement iovadid, and as the invalidity did not appear
on the face of it, and order was made for delivgryand cancellation of the document.

On the other hand, where the document is not voubmable and cannot be avoided or there is
a good legal defence to an action that may be Itowgon it, a court of equity will not grant a
relief by way of cancellation; even if there is tti@nger of the evidence for the defence being
lost; in that case the remedy is not an actiorcéorcellation but an action to perpetuate testimo-
ny. Thorntonv. Knight (1849) 16 Sim. 509; an@8rooking v. Maudslay, Son and Fig[ti888) 38
Ch.D. 638 at 643.

Similarly relief by way of cancellation will not bgranted where the document is void at law and
the defect is patent on the face of the documese.S8npsonv. Lord Howden(1837) 3My. &

Cr. 97. In such a case, no interest is therebyregetad; a patently void document cannot cast
any cloud or suspicion on the title or interespafties to the document, nor could the document
be used against a third party. However, the docummerst not be merely void against certain
persons; it must be entirely and completely voitlug, inldeal Bedding Co. Ltos. Holland
(1907) 2 Ch. 157, it was stated that the reliegfasappropriate in the case of a deed of settlement
made to defraud creditors on the ground that tloengent is only void as against the creditors.

The jurisdiction may be exercised in respect ofaety of documents or instruments such as in-
surance policies, forged or defective negotiab&riuments, annuity deed, forged conveyances
and even forged bread-wrapper which is likely tespaff the bread of the defendant as that of
the plaintiffs. See the following casé&sooking v. Maudslay. op. cit.; Kemp. Pryor (1802) 7
Ves. 237;Earl of Aylesbury. Morris (1873) 8 Ch. App. 48@romley v. Holland1802) 7 Ves.

3; Peak v. Highfield(I826) 1 Russ. 559; anbe Facto Works Ltd. v. Odumotun Trading Co.
(1959) L.L.R. 33.

The remedy is discretionary. A plaintiff seeking tlemedy may be placed on terms, fowhe
wants equity must be prepared to do equity. ISsge v. National Union Investme(it907) 1
Ch. 300. Thus irkarl of Aylesburyv. Morris (1873) 8 Ch. App. 484, where an infant, an heir-
apparent to a large estate had lodged with therdef# certain bills and policy of insurance as
security for series of loans which the Court foumdbe extortionate and oppressive, the court or-
dered the delivery up of the documents on condiiat the plaintiff should repay the loans with
5 per cent interest. Furthermore, a plaintiff weels the relief must come with clean hands. In
Erhumwunse vOmoregbg1961) W.N.L.R. 301 at 305, the Court refused teorcancellation of

a document as the plaintiff had, by his own repataticipation in the illegal transactions, dis-
gualified himself from asking for the relief.

4.0 CONCLUSION

Laches or acquiescence is a defence to an actiaedtfication. However there must be notice
of the error to the plaintiff. The remedy is digaveary. A plaintiff seeking the remedy may be
placed on terms, for hgho wants equity must be prepared to do equity. Funtbee, a plaintiff
who seeks the relief must come with clean hands.
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5.0 SUMMARY
In this unit, we have learnt about rectificatioelidery up and cancellation of documents. You
should now be able to: describe the scope andeafuthe remedy; enumerate thpeounds for
rectification; eplain the situations when the remedy will be refljsand explain deliveryup and
cancellation of documents.
6.0 TUTOR-MARKED ASSIGNMENT

Explain the situations when the remedy of rediien will be refused.
7.0 REFERENCES/FURTHER READING
Hackney J., (198)Ynderstanding Equity and Trustsondon: Fontana press

Jegede M. I. (2007repPrinciples of Equitylbadan: Unique Design/Prints
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MODULE 4 Equitable Defences

Unit 1 Estoppel

Unit 2 Proprietary Estoppel

Unit 3 Laches and Acquiescence.
UNIT 1 ESTOPPEL
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main content
3.1 Promissory estoppel
3.2 Scope of promissory estoppel
3.3  Effect of promissory estoppel
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignments
7.0 References / Further Reading

1.0 INTRODUCTION

In the last module, we considered equitable rensediiethis module, we will examine equitable de-
fences starting with estoppel. Estoppel as an ea#dnle right may be validly resisted by a defence
based on an earlier representation made by theatdiof the right to the person against whom the
right is otherwise enforceable. Similarly a validfehce to an action may cease to be so, on the
ground of an earlier representation made by thegoeentitled to the defence to the person against
whom the defence is otherwise available.

In other words, where in an action between twoi@srione of the parties had, either by words or
conduct, made some representation (in connectitim tve transaction that gives rise to the cause
of action) to the other party, the maker of sughresentation would be precluded from denying
making the representation. The insistence of thetdbat such representation shall not be denied
by the maker may be decisive in the determinatihroofixing the rights of the parties: thus a
plaintiff who had made such representation, mayiriaan action in which he would have otherwise
succeeded; likewise a defendant may not be abldetad a defence that would have otherwise
turned the case in his favour.

2.0 OBJECTIVES
By the end of this unit you should be able to:

(i) Define the scope of promissory estoppel; and
(i) Describe the effect of promissory estoppel.

3.0MAIN CONTENT

3.1 Promissory estoppel

Whenever such representation is pleaded and sedthnthe court, it constitutes a bar to the claim
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of the maker. This is the basis of the doctrinestbppel by representation, the principle of which
was aptly stated ilVestv. Jones(1851), 1 Sim. (N.S.) 205; 61 E.R. 79 at 207. hattcase, Lord
Cranworth said 'Where a party has, by words ordndact, made a representation to another lead-
ing him to believe in the existence of a particudlt or state of facts, and that other person has
acted on the faith of such representation, therpdrey who made the representation shall not af-
terwards be heard to say that the facts were nlo¢ aspresented them to be.'

The doctrine is common to both law and equity thotlere is evidence that it was earlier recog-
nised in equity. See the following casbkontefioriv. Montefiori (1762) 1 Black W. 363; 96 E.R.
203; Pickardv. Sears(1837) 6 Ad. & E. 469; 112 E.R. 17Breemanv. Cooke(1848) 2 Ex. 654;
154 E.R. 652Dyer v. Dyer (1682) 2 Ch. Cas. 108, 22 E.R. 869; ahobbsv. Norton (1683) 1
Vern.136; 23 E.R. 370. It is, however, certain thateheas no distinction between the application
of the principle at law and in equity until tihgh Trees Cas¢€1947) K.B. 130. (See al<ditizens'
Bank of Louisianar. First National Bank of New Orlear(8873) L.R. 6 H.L. 352 at 360; aricha-
nadian Pacific Railway \R.(1931) A.C. 414 at 429).

Before the decision in thidigh Trees Casésupra), it was believed that the applicationha tdoc-
trine was limited to representation as to existeng. InJordenv. Money(1854) 5 H.L.C. 185; 10
E.R. 868the House of Lords laid it down that the doctriméyaapplies to representation of existing
fact and does not apply to mere declaration ofntide or future conduct. But i@entral London
Property Trust Ltdv. High Trees House Ltd1947) K.B. 130 at 134Denning J. (as he then
was) made use of the equitable jurisdiction of@loeirt to extend the application of the doctrine so
as to include representation other than one asistirey fact.

In that case, the plaintiff company leased a bloicHats to the defendants at a rent of £2,500 per
annum. Later because of the war conditions, martiieflats remained unoccupied and the plain-
tiff thereby agreed in writing to reduce the rertie defendants paid the reduced rent up teice

of the war when the plaintiff claimed his full rebbth retrospectively and for the future. He
brought this action claiming rent at the originader for the last two quarters of 1945 when the war
ended and also to resume his full right to claint e the original rate.

It was clear that the defendants could not havd saehe plaintiffs' promise to reduce the rent be-
cause the promise was not supported by consideratsofar back as 1884, the House of Lords has
decided that payment of lesser sum is not suffidfi@nthe discharge of greater sum unless there is
fresh consideration. (Sé®akesv. Beer (11840 App. Cas. 605). Thus, there could be no estoppel
by way of defence in contract, because the protoisecept rent at a reduced rate was not a con-
tract since consideration, an essential elemeatwtract, was lacking; and an ordinary estoppel by
way of defence was not available because of theidecin Jordenv. Money(supra) which con-
fined the defence of estoppel to representaticexting fact and thereby excluding representation
of intention. But Denning J., thought that the dioet of estoppel had become more elastic than it
used to be, he therefore, sustained the defenestoppel as a bar to the claim for arrears of rent
calculated at the original rate. Though the repried®n was based on a promise as to the future,
the promisor was held bound on the ground thaintended to be legally bound because he in-
tended to create a legal relation which to his Kedge would be acted upon and was in fact so
acted upon.

In the course of his judgment, Denning J., said —
'‘But what is the position in view of developmemighe law in recent years? The law has not
been standing still sincéordenv. Money.There has been a series of decisions over the last
fifty years which, although they are said to beesasf estoppels, but are not really such.

158



They are cases in which a promise was made whishnt@nded to create legal relations and
which, to the knowledge of the person making trapse, was going to be acted on by the
person to whom it was made, and which was in facaced on. In such cases the courts
have said that the promise must be honoured.'

This formulation of a new equitable estoppel termpeamissory estoppel or estoppel by waiver
was contained imbiter dicta nevertheless, the proposition has been condigtetiowed though
various judges who have applied it have not tredtes a case of estoppel because it was not
founded on representation of existing fact. S¢e Wilson; Recent Developments in Estoppel
(1951) 67 L.Q.R. 330Ajayi v. R.T. Briscoe (Nig.) Ltd(1964) 3 ALL ER 556 at 559; antika-
Tore Press Ltdv. Abina(1973) 1 All N.L.R. (part 1) 244. Even Denningadmitted that it was
not a case of estoppel in the strict sense tholghdsult of its application is the same as that of
strict estoppel. Indeed, the cases which Dennimglid upon for his proposition were decided
without reference to estoppel.

In Hughesv. Metropolitan Railway Co(1877) 2 App. Cas. 439 at 448¢ lessor gave the lessee
six months' notice to repair and the lessor woel@htitled to an ejectment order if the lesseedall

to comply with the notice. Before the expiry of thetice, the lessor entered into negotiation with
the lessee for the sale of the reversion but tigetregions subsequently terminated. The lessee did
not effect any repair; and on the expiry of theiggtthe lessor brought an action seeking an eject-
ment order against the lessee, claiming that thseldnad been forfeited for non-compliance with

the notice to repair.

The House of Lords upheld the lessee's contentiatnthe opening of the negotiations amounted to
a representation of intention by the lessor thatvbald not enforce the notice, at least during the
currency of the negotiation and that it was thatesentation that induced the lessee not to comply
with the notice to repair. The court held that tepresentation precluded the lessor from enforcing
the notice which would start to run only from tleenbination of the negotiations. As to the prin-
ciple upon which the court relied: Lord Cairns Lgaid:
' ... It is the first principle upon which all casirof equity proceed, that if parties who have
entered into definite and distinct terms involvicggtain legal results - certain penalties or le-
gal forfeiture - afterwards by their own act orhlwiheir own consent enter upon a course of
negotiation which has the effect of leading on¢hef parties to suppose that the strict rights
arising under the contract will not be enforcedwalt be kept in suspense, or held in ab-
eyance, the person who otherwise might have erddtaese rights will not be allowed to en-
force them where it would be inequitable havingarelgto the dealings which have thus tak-
en place between the parties.’

The principle could not be explained on the genleralof estoppel, nor could it be said to be con-
fined to the equitable jurisdiction of the courtgiant relief against forfeiture, what the coufie
upon was that it would be inequitable to allow aspa who had made such representation as to in-
tention, to retract his position. The principle wasther clarified by the Court of Appeal Bir-
mingham and District Land Ca. London and North Western Railway G&888) 40 Ch.D. 268
at 286.In that case Bowen L.J. said:
‘The principle has nothing to do with forfeituredaeverything connected with forfeiture . ....
The truth is that the proposition is wider thanesasf forfeiture. It seems to me to amount to
this, that if persons who have contractual riglysiast others induce by their conduct those
against whom they have such rights to believe ghah rights will either not be enforced or
will be kept in suspense or abeyance for somequdati time, those persons will not be al-
lowed by a Court of Equity to enforce the rightgilusuch time has elapsed, without at all
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events placing the parties in the same positich@gwere before.'

The principle inHughes Casgsupra)has been consistently followed though in caseesddr au-
thorities. InButteryv. Pickard (1945) 174 L.T. 144; 146jlumphreys J., held that a landlord was
precluded from recovering arrears of rent aftehaé agreed with the tenant to reduce the rent and
that the tenancy should continue on the basiseftdduced rent; the agreement was a representa-
tion to the tenant that he, the landlord would claim the balance. ISalisbury (Marquessy. Gil-

more (1942) 2 K.B. 38the defendant was the tenant of the plaintiff; whenhtenancy had two
years 'to run he asked his landlord for a renewathvwas refused and was informed by his lan-
dlord that the premises were to be demolishedeaegpiration of the term. The defendant left the
premises unrepaired and the plaintiff brought aroaclaiming damages for breach of covenant to
repair.

The trial court awarded damages to the plaintitf the decision was reversed by the Court of Ap-
peal. Mackinnon L.J., invoked the principleHinghes Casésupra)as enunciated by Bowen L.J. in
Birmingham and District Land Co. cagsupra) The representation made by the plaintiff to thiede
dant that the premises would be demolished atxpeation of the term had induced the defendant
to leave the premises unrepaired and it would bgunable to allow the plaintiff to claim damages
having regard to the representation which the pfaimad made to the defendant. Sealisbury v.
Gilmore(supra) at 51-52.

While theHigh Trees casésupra)can be justifiably explained on the basis of thagple in Hughes
case,it is an extension of the narrow application of thextrine of estoppel as statedJordenv.
Money.TheHigh Trees caslas, in the name of promissory estoppel, given lifevto the doctrine of
estoppel by representation. It is, indeed, a reingrdew life, at least, in the interest of justfoe, it
is not.difficult to imagine the inevitable and ingigble result if the doctrine of estoppel weré&
confined to its traditional and narrow area of @pien.

Nigerian courts have approved of and applied thecyple inHigh Trees casdn Ajayiv. R.T.Briscoe
(Nigeria) Ltd.(1962) 1 AlIN.L.R. 673 at 679though the defence, based on promissory estoppel,
was rejected, on the ground that the defendaninbadltered his position on the promise made to
him by the plaintiff, the Federal Supreme Court dat doubt that the principle laid down in the
High Trees casereated a new estoppel. The court held that aisggmade without further consid-
eration, to withhold the enforcement of rights athg accrued under a contract, is not enforceable,
unless it was intended to create legal relatiotwédxen the parties, and, to the knowledge of the per
son making it, was going to be acted upon by thegmeto whom it was made, and was, in fact,
acted upon by him; thereby altering his positiomlemthe contract, so as to make it unjust for the
promissor to enforce the rights accured.'

On the appeal to the Privy Council, Lord Hodsorhwiit expressly referring to théigh Trees case,
gave the most recent formulation of the doctringpadmissory estoppel. He said: ‘'The principle
which has been described as quasi-estoppel andgserhore aptly as promissory estoppel, is that
when one party to a contract in the absence ol fcessideration agrees not to enforce his rights an
equity will be raised in favour of the other par8eeAjayiv. R.T. Briscoe (Nigeria) Ltd1964) 3 All

E.R 556, 559.

Thus, inOffiongv. African Development Corporation Lt{1964) 2 All N.L.R. 75 at 79, the appel-
lant who was the Secretary of the respondent-cognpas indebted to the company in respect of
the car given to him by the company when he toolemployment with them. The appellant re-
signed his appointment and requested that the coynpaived the payment of the balance due on
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the car. The company granted the request butbateight an action to recover the balance claiming,
inter alia, that the release was not binding onctbrapany because the appellant gave no considera-
tion for it. De Lestang C.%aid 'lt is contended that the release is not lg@ahding because the ap-
pellant gave no consideration for it. In my vievsthase falls squarely within the principles estab-
lished byCentral London Property Trust Lta. High Trees House Ltdas explained irCombev.
Combe.That principle is that where a promise is givenheitt consideration but is intended by the
promisor to affect an existing contract between hamd the promisee, and is intended to be acted
upon by the promisee, and is in fact so acted ugpuaeh a promise may be set up as a defence by the
promisee in an action by the promisor to enforeedhginal contract.

In Esinv. Matzen& Timm (Nigeria) Ltd(1966) 1 All N.L.R. 233nd inTika-Tore Press Limiteul.
Abina (1973) 1 All N.L.R. (part IlI) 244, the Supreme Cobuespectively considered and applied
promissory estoppel as a defence. In the formes, ¢he court approved the application of the prin-
ciples as stated by the Privy CouncilAjayiv. R. T. Briscoe (Nigeria) Ltdn the latter case ofFi-
ka-Tore Press Ltde. Abina(supra) at 252-253, where the representation consist obmige by the
promisor to the promisee that the promisee shoajdglesser sum before certain date, in full and
final settlement of a greater sum, in responseéatguments of the plaintiff, the court said,
‘All the arguments about whether the evidence wdisative of the defence, either of 'accord
and satisfaction' or of 'waiver', or whether ther@s consideration for the 'waiver' or not
merely begged the issue and appear to have bedarpuatrd in an abortive effort to sidetract
the defence of estoppel, put forward by the defetsdappellants, and accepted by the
learned trial judge who rightly held that it woub@ inequitable to enforce the claim. As a
matter of fact, it may be said, with commendablsgtification, that the former theoretical
view that the fact that there is no consideratiomathing in writing to support the variation
of (the) contract no longer nullifies the effecttbé defence of estoppel. ... In effect, this de-
fence of estoppel by waiver (if it may be so conegstly described) is always pleaded by
way of defence. '

The Supreme Court approved of the decisioHuighes casas expanded in thdigh Trees caseit
however, implicitly doubted the continuing validity Foakesv. Beer(1884) 9 App. Cas. 605, the
equitable defence of promissory estoppel was edoit a manner that is flexible - so it should e i
the interest of justice. A person who modifies leigal relations within the rules of promissory es-
toppel, must accept the legal relations as modifigthimself, even though such modification is not
supported in point of law by any consideration, dity by his word or condud@er Denning L.J. in
Combev. Combe(1951) All E.R. 767 at 770 cited with approval I tSupreme Court ihika-Tore
Press Ltd. v. Abingsupra).

3.2 Scope of Promissory Estoppel

(i) Is it Limited to Cases Arising out of Existing Contacts:

It is not certain whether the doctrine of promigsestoppel applies only to obligations
arising strictly out of an existing contract. Thengiple as expanded in théigh Trees
caseis wide enough to cover some other cases wherpaties are not already contrac-
tually bound inter se; for, the emphasis of thered judge was on the fact that one par-
ty had made a promise, intended to be acted updmnwars in fact acted upon and was,
therefore, precluded from retracting his promisewidver, the authorities cited in sup-
port of this proposition limited the principle tases where there had been re-existing
contracts between the parties.
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In Hughes casdsupra)at 448,the parties were already contractually bound andidLo
Cairns, L.C. envisaged that the principle couldyoapply where there was a pre-
existing contractual relationship. 'If parties whave entered into definite and distinct
terms involving certain legal results ... afterwatnly their own act or with their own
consent enter upon a course of negotiations whashthe effect of leading one of the
parties to suppose that the strict rights arisindan the contract will not be enforced.' In
Birmingham and District Land Cov. London and North Western Railway Company
(supra) at 286 Bowen L.J. expressly confined the principle Hlughes casdo cases
where there were contractual relationships. 'lfspes who have contractual rights
against others induce by their conduct those agaihem they have such rights .... Ex-
cept inRobertsornv. Minister of Pension§1949) 1 K.B. 227where the principle was ap-
plied without a pre-existing contractual relatiompsbetween the parties, the cases in
which the principle has been said to operate inwvglve-contractual relationships be-
tween the parties.

The recent formulation of the doctrine by Lord Hodsn Ajayi v. R. T. Brisco€1964) 3 All E.R

556 at 559¢envisages that the doctrine can only operate petsof obligation arising out of con-
tract. "The principle, which has been describeduasi-estopel and perhaps more aptly as promis-
sory estoppel, is that when one party to a contratite absence of fresh consideration agrees not
to enforce his rights an equity will be raisedawdur of the other party.' The Supreme Court took a
similar view in Tika-Tore Press Limited. Abina (supra) at 253.In that case, Fatayi-Williams
J.S.C. said 'lt is set up, not as the foundatioanchction for breach of contract, but as an answer
the contention of a creditor that the letter of dinginal contract must be observed.’

But the judgment of Denning L.J. @ombev. Combe(1951) 1 All E.R. 767, which the Supreme
Court quoted in support of its proposition, did tiatit the application of the doctrine to cases
arising ex contractu. Nevertheless, it is reasgnaldar that established authorities in support of
the doctrine conceive the doctrine as applicablyg tm obligations arising out of contract. This
narrow conception of the application of the do@&rmay be due to the fact that the cases in which
the doctrine has been invoked and considered, Jamgeolved persons who were contractually
bound. Should the mere fact that the doctrine le@s applied mostly in cases involving contrac-
tual relations be sufficient to exclude its appii@a to obligations arising otherwise than out of
contract? What is, however, clear, is that whenéverdoctrine applies, it modifies the existing
obligations of persons; such obligations need niseatrictly out of contract.

(i) The Doctrine cannot be used to Create a cause of than:

The doctrine is limited to matters of defence,ah©®nly be used as a shield and
not as a sword. The doctrine may be set up asemdefby the promisee in an ac-
tion by the promisor to enforce the original rightit it cannot be sued on as a
separate cause of action by the promise.G@agv. African Development Corporation
Ltd. (1964) 2 All N.L.R. 75, 79! The courts have not gone so far as to give aecalls
action in damages for the breach of such a promusethey have refused to al-
low the party making it to act inconsistently withlt is in that sense, and that
sense only, that such a promise gives rise to toppesl.'Central London Property
Trust Ltd.v. High Trees House Ltdsupra) at 134Combev. Combe(supra) at 219.

But in Robertsorv. Minister of Pension$1949) 1 K.B. 277, it would appear that the do&nwmas
used to found a cause of action. In that casepltiatiff had applied to the Minister of Pensions
claiming a military pension. The application wagcted by the Pensions Tribunal on the ground
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that the plaintiff failed to establish that hisatdity resulted from military service. On appethle
plaintiff relied on a letter which he had receivieain an official of the Ministry and claimed that
on the strength of that letter the Ministry wasgiwded from military service. Denning J. upheld
the plaintiff's contention and the appeal was alldwThe letter which generated the estoppel was
also the foundation of the cause of action.

Similarly, in Combev. Combe(1950) 2 All E.R. 1115. Byrne J. upheld an actwedicated on a
promise that was not supported by consideratioe. décision was reversed on appeal. The Court
of Appeal was unanimous in rejecting the view tramissory estoppel could operate as the basis
of the cause of action. 'That principle' observethiing L.J., 'does not create new causes of action
where none existed before.’

Promissory estoppel, as clarified, has since beesistently followed. IrBeeslyv. Hallwood Es-
tates Ltd.(1960) 2 All E.R. 314 at 328Buckley J. stated that the doctrine may afford femiese
against the enforcement or otherwise of enforceaghds; it cannot create a cause of action. The
House of Lords infool Metal Manufacturing Co. Ltdi. Tungsten Electric Co. Ltd1955) 2 All
E.R. 657,and the Privy Council i\jayi v. R.T Briscoe (Nigeria) Ltdsupra) at 559 emphasised
that no encouragement was to be given to the uathe principle was capable of extension so
as to create rights in the promisee for which heedigen no consideration.

Though the principle is limited to matters of defenit may be invoked by either the defendant
or the plaintiff. What is essential to the apphioatof the principle is that there must be an inde-
pendent cause of action. Seembev. Combe(1951) 2 K.B. 215, 220hus, a plaintiff having an
independent cause of action may invoke promissetgppel to preclude a defence otherwise
available to the defendant. Fennerv. Blake(1900) 1 Q.B. 426the defendant, a tenant of the
plaintiff was desirous of surrendering his tenatttyee months earlier than that for which he
could give a valid notice to vacate the premisesapproached his landlord, the plaintiff and en-
tered into an informal agreement with the plaintifbecember to give up possession the follow-
ing summer.

On the strength of this informal agreement, thengf§ with defendant's knowledge and con-
sent, entered into an agreement for the sale oprdmises to a third party, with a right to pos-
session at Mid-summer. When the defendant refusegive up possession at midsummer, the
landlord/plaintiff sued in ejectment; the Divisidr@ourt held that the tenant/defendant was es-
topped from saying that his tenancy did not termeina June. There was a promise made with
the intention of being acted upon, and was in éat¢d upon.

(i) Consequent to the Promise, the Promisee must havdtéred his posi-
tion:

In order to establish the defence of promissorpmstl the promisee must
have altered his position. This requirement wasarbfestated in the leading
cases offTool Metal Manufacturing Co. Ltdv. Tungsten Electric Co. Ltd.
(1955) 2 All E.R. 657andAjayi v. R.T. Briscoe (Nigeria) Ltdsupra) at 559In the
latter case, the defence of promissory estoppeldisamissed by the Federal
Supreme Court and on appeal, by the Privy Couonithe ground that the de-
fendant had not altered his position. Lord Hodsieljvering the judgement
ofthe Board said —

'The principle which has been described as qudasppsl and perhaps
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more aptly as promissory estoppel, is that when paréy to a contract
in the absence of fresh consideration agrees nehfiarce his rights an
equity will be raised in favour of the other parhis equity is, however,
subject to the qualification that the other pardyg laltered his position.'

The precise meaning of this requirement is not frem difficulties. The position is clear in the
case of ordinary estoppel, the promisee must hieeed his position to his detriment. As Far-
well J. stated iDixon v. Kennaway& Co.(1900) 1 Ch. 833 at 83&e phrase 'alter his posi-
tion' does not mean that an active alteration tesgary, but that it is sufficient if the person to
whom the statement is made rests satisfied witlpts#tion taken up by him in reliance on the
statement, so that he suffers loss. Thus, the phngsorts two forms of action, one positive and
the other negative, that is, doing something wiiehwould not have done, or refraining from
doing something which he would have done but ferreliance on the promise. In either case,
the promisee must have suffered detriment.

But the position is not as explicit in promissostappel as formulated by Denning L.J.Tihe
High Trees Case (suprdn that case, the promisee by acting on the prgmnisenot suffer any
detriment; indeed, he paid less, on the strengthe@promise made to him, than he was contrac-
tually bound to pay. Furthermore, nowhere in th&esecited in support of the doctrine was con-
sideration given to the relevance of detrimenthe operation of the doctrine; admittedly, the
cases were not expressly decided on estoppel thbegionclusions seem to import the doctrine.

In Hughes casésupra) at 448t was stated that a promisor would not be allowednforce and
otherwise enforceable right where it would be intdple having regard to the dealings which
have thus taken place between the partie®imingham and District Land Co. caggsupra) at
286, Bowen L.J. stated that promisor will not be allowsd a court of equity to enforce the
rights until such time has elapsed, without ata#ints placing the parties in the same position as
they were before. The two judgments envisage chahgelations between the promisor and the
promisee though it would not appear from the judgimehat the change should, necessarily be
detrimental to the promisee.

However, the representation must be such thatlib@iinequitable to enforce the right under the
original arrangement or transaction. And it willls® inequitable if the representation was made
with the intention of being acted upon and wasaict facted upon; for in such a case, the courts
have insisted that the representation must be ledpto decide otherwise will be to encourage
breach of faith, which itself constitutes unconseible and inequitable conduct. Thus, once the
representation is acted upon, on the good faitthefrepresentor, then the representee would
have altered his position and the circumstanceddamelthat it would be inequitable if the repre-
sentor is allowed to retract his promise. $esterv. Robinson(1951) 1 K.B. 149Wallisv. Se-
mark(1951) 2 T.L.R. 222.

The extra-judicial opinion of Lord Denning on tlaspect is instructive. He wrote - 'There still
remains the question, when is it 'inequitable'ltowaa person to go back on his promise? The
test of what is ‘inequitable’ may be different wtikare is a promise from that when there is
some other conduct which leads the other to belieakthe strict rights will not be enforced. A
promise has always been considered to be diffenemature and quality from conduct of negli-
gence or omission. A man should keep his wordi#dlmore so when the promise is not a bare
promise, but is made with the intention that thHeeotparty should act upon it. Just as contract is
different from tort and from estoppel, so alsohe sphere now under discussion promises may
give rise to a different equity from other conduct.
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‘The difference may lie in the necessity of showidgtriment". Where one party delibe-
rately promises to waive, modify or discharge hrgcslegal rights, intending the other
party to act on the faith of the promise, and ttheepparty actually does act on it, then it is
contrary, not only to equity but also to good fattn allow the promisor to go back on his
promise. It should not be necessary for the otlaetygo show that he acted to his detri-
ment in reliance on the promise. It should be sidfit that he acted on it. That is suffi-
cient in the case of promises given on the fornmatiba contract. It should also be suffi-
cient in the case of a promise given on the maation or discharge of a contract.’

'‘But where the party has made no promise, expregsied, and all that can be said
against him is that he by his conduct has indubedother to believe that the strict rights
under the contract will not be enforced or kepsuspense, then the position is different
because there is no question of good faith - nestiue of a man keeping his word. In
those circumstances, it may be necessary for thex party to show not only that he acted
but also that he acted to his detriment, in théeb#éhat the strict rights would not be en-
forced. That is what is necessary in the case astoppel and there is no good reason
why it should not be necessary here.'’

‘It must be acknowledged that the foregoing disitimchas not yet been drawn in the cas-
es, but it is interesting to notice that the actiedisions are all consistent with it." See Re-
cent Developments in the Doctrine of Considera{®®52) 15 M.L.R. 1 at 5-6. Lord
Denning insisted that the question is not whetliemgsee has, by acting on the promise,
suffered detriment but whether it is inequitableatlow a promisor to deny his promise
made in good faith and with the intention of beamged upon by the promisee and was in
fact acted upon. The observations of the Houseoofld. on the matter in thEool Metal
Case(supra) at 686 are not inconsistent with Lord Degls proposition. 'To make the
principle applicable' observed Lord Cohen, 'thetypaetting up the doctrine must show
that he has acted on the belief induced by ther gihg.' Viscount Simonds emphasised
that 'the gist of the equity lies in the fact tbae party has by his conduct led the other to
alter his position. | lay stress on this, becaus®uld not have it supposed, particularly in
commercial transactions, that mere acts of indudgere apt to create rights.'

The suggestiothat a distinction should be drawn between a dediieepromise to waive or mod-
ify strict legal rights and a mere conduct that makiced the other to believe that strict legal
rights will not be enforced may provide for a mdlexible application of the doctrine. In the
former case, if the deliberate promise is intenttedreate legal relation, it is sufficient if the
promise is acted upon even though the requirensetu detriment is not satisfied. But in the lat-
ter case, where there is no question of good fti#h promisee must show not only that he has
acted on the promise but also that he suffers loss.

In Nigeria, the topic has been the subject-mattesome consideration in two leading cases and
judicial attitude in both cases tend to favour L&®nning's view othe matter. IMAjayi v. R.T.
Briscoe (Nigeria) Ltd(1962) 1 All N.L.R. 673 at 678-67%he Federal Supreme Court dismissed
the defence of promissory estoppel on the grouatittie defendant could neither be said to have
altered his position nor even to have acted orptbenise and thereby altered his position. In that
case, the Defendant/Appellant, under a hire-puectzggeement, hired lorries from the plain-
tiffs/respondents.

The defendant/appellant, having fallen into arréatss payment of the instalments, wrote to the
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plaintiffs/respondents complaining that the velsckeere not in good condition due to lack of
proper service and that he had had to withdrawdecles from service. In their reply the plain-
tiffs/respondents stated that they were agreeablast withholding instalments due on the ve-
hicles as long as they were withdrawn from actigevise. In fact this letter was written six
months after the final instalment was due and tiimm claiming the balance due was brought
two years after the last instalment should havenlpeed. The trial court gave judgment for the
plaintiff/respondent. On appeal, the appellanteddant raised the defence of promissory estop-
pel. He contended on the authority of tHgh Trees casehat the respondents were estopped
from bringing the action by virtue of the letter iain the respondents had written to him and that
that letter constituted a waiver.

Taylor F.J., delivering the judgment of the cowits

‘It is true that a promise was made, that as lantha lorries were off the road the defen-
dant could withhold the payment of the instalmedis. It has not been contended, and
indeed it could not be contended that this wasompe which had the effect, in view of
the subsequent sale of the lorries, of waivingpg@gment of the balance of the debit alto-
gether; as distinct from suspending the time foynpent. Finally, | cannot see in what
way the present appellant altered his positiorgaor be said to have acted on the promise
contained in the letter under consideration, anered his position. The appellant states
that before the letter was received, and ever stageceipt, eight of the lorries were with
the respondents, and three in the appellant's gafdgere is nothing in the evidence ... to
show in what way the appellant having known ofgih@mise acted upon it and thereby al-
tered his position in any way, so as to make itusijor the respondents to sue for the bal-
ance on the hire purchase agreement, two yeansthéidetter was written, and nearly
three years after the final instalment was due’.

Assuming that the letter was a deliberate prormgenided to create legal relations, it was rea-
sonably clear that the appellant never acted so &s to alter his position, for his position, at

the time of the action, remained as it was befokafter the promise was made. The court did
not doubt the correctness of the principle in thghHTrees case; in which there was no ques-
tion of detriment; the promisee, did act on thenpise; as Taylor F.J. observed, in that case the
promise to reduce the rent was made in order tblerthe defendants to continue to run their

business which they continued to do.

In Esinv. Matzen& Timm (Nigeria) Ltd(1966) 1 All N.L.R. 233 at 238-239, the applicatiointhe
principles stated by the Privy Council upholding ttecision of the Federal Supreme Court in
Ajayi v. Briscoewas followed. The case concerned another hire-pseclagreement under which
the defendant was in arrears in respect of tippéish he purchased from the plaintiffs under the
agreement. The plaintiffs seized the tippers atet Bued the defendant for arrears of instalments
due. Earlier on, in mid-August 1962, the plaintigsre found to have given an unintended im-
pression that the defendant was given a delay ofrwnths (a moratorium) for payment. The
court inferred a promise from this impression oa ¢inound that external approach ought also to
be applied in promissory estoppel.

On the strength of this promise, the defendanidi that the plaintiffs were estopped. The
guestion was whether the defendant had therebredltas position. His contention was that he
must be regarded as having altered his positioauss; in reliance on the promise, he did not
pay and thereby laid himself open to the liabibtfyseizure of the tippers. The Supreme Court
found that before the promise in mid-August theeddfint had not paid the arrears and the tip-
pers were liable to seizure; and at mid-Augustliddality to seizure was suspended; but at the
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end of August the plaintiffs wrote telling the dedant that he must pay the sum due by the 6th
of September.

Thus the suspension was withdrawn and the liabibtygeizure revived. In essence the defen-
dant's position was again what it had been befodead the time (that is, mid-August) when the
promise was made. There was nothing the defendaifigr mid-August to alter his position so
that he should need an opportunity of resumingfdrisier position. ‘It is not suggested that he
did anything on the faith of the suspension. He iatdthe money to pay the arrears he owed be-
fore mid-August, and he had it not afterwards. ¢tise is merely this: he had been promised an
indulgence, he expected it not to be withdrawn, madomplains that he was disappointed in his
expectation.’

The question was not whether the defendant alteiegosition to his detriment, on the other
hand, it was whether he acted on the promise aselly altered his position. Even though the
defence was one of promissory estoppel by condaoivhich case, on the strength of Lord
Denning's extra judicial opinion, detriment woulavie been a requirement, the Supreme Court
thought it sufficient merely for the defendant vl acted on the promise.

This judicial attitude was conflrmed ifika-Tore Press Ltdv. Abina ((supra) where the defence
of promissory estoppel by conduct was upheld. 1§ wacase of waiver whereby the defendant
paid a lesser sum than he was contractually boupay. He acted on the representation by the
payment of a lesser sum, he thereby altered hisiggodut he did not suffer any detriment yet
the Supreme Court stated that it would be ineglatabenforce the plaintiff's claim.

SELF ASSESSMENT EXERCISE
Describe the scope of promissory estoppel.
3.3 Effect of Promissory Estoppel

As a rule, the element of temporariness cannotivi@aed from promissory estoppel. See J.F.
Wilson, Recent Development in Estoppel (1955) 63.R. 330; Re Venning (1947) 63 T.L.R.
394. Unlike proprietary estoppels, promissory esébploes not give rise to permanent estoppel.
The promissor can resile from his promise on giviegsonable notice which need not be a for-
mal notice; giving the promisee a reasonable oppdxt of resuming his position. Ségayi v.

R .T Briscoe (Nigeria) Ltdsupra) In fact, it is not the promisor alone who can m$ibm his
promise, either party can change his mind, provigi@elquate or reasonable notice is given, he
can thereafter resume his original rights and comp@dormance in accordance with those rights
from the other party. In some cases, giving ofaethay not be necessary before either party re-
sumes his original rights; for example, where tbedition under which the promise was given
no longer exist; this was the position in the Higkes case where the modern doctrine of prom-
issory estoppel was formulated.

Therefore, the effect of the doctrine is to modifysuspend the original rights of the parties inter
se until such a time has elapsed, without at aheplacing the parties in the same position as
they were before. Ség&irmingham and District Land Co. v. London and NowWestern Railway
Co.(supra) at 286. Thus, it will no longer be inegbiigato allow a promisor to enforce his origi-
nal rights if he had given reasonable notice ofitmiention to do so to the promisee or if certain
supervening events had restored the promisee toasieon which he was at the time the prom-
ise was made.
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In the leading case dfool Metal Manufacturing Co. Ltd.. Tungsten Electric Co. Ltdsupra) at
675,the House of Lords reversed the decision of therlCafuAppeal and restored the judgment
of Pearson, J. as to what constitutes reasonahileenaf the promisor's intention to resume his
original rights. Lord Tucker explained the position

It is, of course, clear, as Pearson J. pointedtbat there are some cases where the period
of suspension clearly terminates on the happeniragortain event, or the cessation of a
previously existing state of affairs, or on thedamf a reasonable period thereafter. In
such cases, no intimation or notice of any kind rbaynecessary. But in other cases,
where there is nothing to fix the end of the pemddch may be dependent on the will of
the person who has given or made the concessiaityegll, no doubt, require some no-
tice or intimation together with a reasonable pefar re-adjustment before the grantor is
allowed to enforce his strict rights. No authotits been cited which binds your Lord-
ships to hold that, in all such cases, the notiostrtake any particular form or specify a
date for the termination of the suspensory peridgds is not surprising having regard to
the infinite variety of circumstances which may gjivise to this principle which was
stated in broad terms and must now be regarded general application. It should, |
think, be applied with great caution to purely d¢t@dand debtor relationships which in-
volve no question of forfeiture or cancellationdanwould be unfortunate if the law were
to introduce into this field technical requiremewith regard to notice and the like which
might tend to penalise or discourage the makingasonable concessions.'

However, much as the element of temporarinesshsréamnt in promissory estoppel, there are
cases in which the effect of the application ofdbetrine creates permanent estoppel, such cases
may therefore be regarded as exceptions to theaampess and suspensory nature and charac-
ter of the doctrine. Thus, a promissory estoppdl lvécome final and irrevocable if, by super-
vening events, the parties cannot resume or bereekto their original positions.' Cases of com-
plete and effective waiver or variation of origimaintractual rights or arrangements provide am-
ple illustrations. Sed&ika-Tore Press Itdv. Abina (1973) 1 AlIN.L.R. (partll) 244; Offiong v.
African Development Corporatidrd. (1964) 2 All N.L.R. 75.

In Tika-Tore Press Ltdisupra) the promisor had agreed to accept a lesser sum imdllfinal set-
tlement of a greater sum which the promisee theedoilie promisor. The amount having been
paid as agreed the promisor was held to have wdiigeedght and was, therefore, estopped from
claiming the balance from the promisee. Similantyf-enner v. Blak1900) 1 Q.B. 426the te-
nant was held liable to ejectment, three monthereethe expiration of his tenancy on
the ground that he had earlier on promised theltaddhat he would vacate the premises
at that time and on the strength of this promise ltindlord had sold the premises to a
third party, and providing for a vacant possessmhe given. IrSalisbury v. Gilmorg¢1942)

2 K.B. 38,the tenant, who had vacated the premises was lo¢lblable for breach of co-
venant to repair on the ground that the landlord before the expiration of the tenancy,
represented to the tenant that the premises waldelnolished at the expiration of the
tenancy.

4.0 CONCLUSION

It is not certain whether the doctrine of promigsestoppel applies only to obliga-
tions arising strictly out of an existing contradthe principle which has been de-
scribed as quasi estoppel and perhaps more aptbyoamsissory estoppel, is
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that when one party to a contract in the absendeeeh consideration agrees
not to enforce his rights an equity will be raisadfavour of the other part.
This equity is, however, subject to the qualifioatthat the other party has al-
tered his position.

5.0SUMMARY

In this unit we considered promissory estoppelras@uitable defence. You should now be able
to: define the scope of promissory estoppel; arsdrilge the effect of promissory estoppel.

6.0 TUTOR-MARKED ASSIGNMENT
What do you understand by promissory estoppel@uss
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1.0 INTRODUCTION

In the last unit we considered promissory estopgehn equitable defense. In this unit, we will
consider the second aspect which is proprietagpesi. Where A expends money on land in the
erroneous belief that he is the owner and B, the awner, with the knowledge of A's error, de-
liberately abstains from asserting his right aneréby encourage A to persist in his error, pro-
prietary estoppel or estoppel by acquiescenceopdrate and B will not thereafter be allowed to
assert his right in the land against A.

2.0 OBJECTIVES
By the end of this unit you should be able to:

() Explain the basis of the doctrine of proprietasyoppel;
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(i)  Apply the doctrine of proprietary estoppel;
(i)  Link Proprietary estoppel and constructive notereq
(iv)  Explain the effect of the operation of the doctrine

3.0MAIN CONTENT
3.1 Basis of the Doctrine

Conduct giving rise to estoppel may be passivectivea First inaction may amount to passive ac-

guiescence upon which proprietary estoppel mayhbaded. Thus iRamsden v. Dysofi866)L.R. 1

H.L. 129 at 140-141,0rd Cranworth L.C. said:
'If a stranger begins to build on my land suppogirig be his own, and I, perceiving his mis-
take, abstain from setting him right, and leave tonpersevere in his error, a court of equity
will not allow me afterwards to assert my titletbe@ land in which he had expended money on
the supposition that the land was his own. It adbers that, when | saw the mistake into which
he had fallen, it was my duty to be active andtédesmy adverse title, and that it would be
dishonest in me to remain wilfully passive on sachoccasion in order afterwards to profit
by the mistake which | might have prevented. Butiit be observed that to raise such an eg-
uity, two things are required, first, that the perexpending his money supposes himself to
be building on his own land; and, secondly, thatrdmal owner at the time of the expenditure
knows that the land belongs to him and not to tesgn expending the money in the belief
that he is the owner. For if a stranger builds onlamd knowing it to be mine, there is no
principle of equity which would prevent my claimitige land with the benefit of all the ex-
penditure, made on it. There would be nothing inaogduct, active or passive, making it in-
equitable in me to assert my legal rights.’

Secondly, conduct encouraging such expenditurefasred to in Lord Cranworth's proposition oth-
erwise known as the rule Ramsden v. Dysamay amount to active acquiescence capable of stippor
ing a claim of proprietary estoppel. ‘If A puts @a possession of a piece ofland, and tells him, 'l
give it to you that you may build a house on iigdd& on the strength of that promise, with the know
ledge of A, expends a large sum of money in bugjdinhouse accordingly, | cannot doubt that the
donee acquires a right from the subsequent trangattt call on the donor to perform that contract
and complete the imperfect donation that was m&ae.Lord Westbury L.C. iDilwyn v. Llewellyn
(1862) 4 De G.F. & J. 517 at 521; 45 E.R. 1285.

It is reasonably clear that the basis of the doeti$ fraud as manifested in the conduct of theeswn
of the land; for a person is not to be deprivethisflegal rights unless he has acted in such aasay
would make it fraudulent for him to set up thogghts.See Fry J. inWillmott v. Barber (1880) 15
Ch.D. 96 at 105. It is evidently fraudulent forae owner of land, in the circumstances explaimed i
Ramsderv. Dysonand inDillwyn v. Llewellyn,to set up his title with a view to claiming the d¢an
with the improvements made on it by the mistakertyp@ the knowledge and with the passive or
active acquiescence of the true owner.

However, for the court to restrain the owner oé@al right from exercising it on the plea of prepri
tary estoppel by the person who has expended maeegin requisites must be established. These
were stated by Fry J., Willmottv. Barber(supra)

(i) First, P who has expended money on the land mus haen mistaken as to
his legal right in the land; he must have genuiredieved though, erroneously,
that he was the owner of the land;

(i) P, acting on the faith of his mistaken belief, muste expended some money
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or must have done some act which will be pre-jadit him if D the true owner of
the land were subsequently allowed to set up g against P;

(iii) D, the true owner, must have known of the existaesfdeis own right which

is inconsistent with the right claimed by P. If isvunaware that he was the owner
of the land the plea of proprietary estoppel wik the sustained; se@mstrong v.
Sheppard& Short Ltd.(1959) 2 Q.B. 384.
There cannot be conduct amounting to acquiescencessential element of the
doctrine, where the true owner was not aware ofigls and, therefore, could not
be said to have knowledge of or to have acquiesceahy infringement of such
right;

(iv) D must have known of P's mistaken belief of hititsgn the land, such knowledge wiill
raise an equity in favour of P and make it inecaléafor D to subsequently set up his title
against P;

(v) D must have encouraged P in his expendituraarey or in other acts which P has done
either directly or by abstaining from assertinglbgal rights.

The foregoing elements must co-exist in order tal#sh a plea of proprietary estoppel.

In Ozokpo v. Pau{1990) 2 NWLR (Pt. 133) p.494, the case for theooesent is that, her father
made a grant of a piece of land to her. It is p&d portion of land given to her father by herrgta
father. The land was given to her in 1956. Shetardmother farmed on it planting cassava, vegeta-
bles, okro, etc. sometime in the 1950s, she sawQgimika developing the said land. In spite of
warnings from her and her father, Ogbuka erectbdilding on the land. Ogbuka sold the house in
1958 to Ozokpo and Ozokpo moved into the houseoblle on tenants and then the civil war broke
out.

Ozokpo fled to Portharcourt with his family and alaned the property leaving behind his personal
belongings and documents of title relating to thepprty. In the absence of Ozokpo, the respondent
(Justina Paul) moved into the building and tooksession, saying the building was erected on her
land without her consent. Ozokpo died before the afrthe war. His widow got back from Porthar-
court and tried to get the house back. The respunedéused to give up possession. Mrs. Ozokpo
applied for and obtained letters of administratiomanage the estate of Ozokpo. As the respondent
would not give up possession, Mrs. Ozokpo (appBli@mok out an action against the respondent for
arears of rent in the Magistrate Court in Portharcand she got judgment in her favour. The res-
pondent (Paul) paid up arrears of rent owed.

The Court held that a tenant who pays rent to anath landlord with full knowledge of the fact that
he was not the sole owner of the property, is stdgdpom subsequently denying the landlord’s title.
It was dishonest of the respondent to move intchthese when Ozokpo died reaping where she did
not sow. There is even no evidence that the respurever protested to Ozokpo in respect of the
property when he was alive.

3.2Appication of the Doctrine

The doctrine has found favour in Nigerian Courtsuih it is sometimes confused with the doctrine
of laches. InRafatv. Ellis (1954) 14 W.A.C.A. 430 at 434, creditor obtained judgment against the
plaintiff's sister and attached the judgment debtonoccupied family property which was sold un-
der a writ of fifa to the defendant. However, thensaction was void since the subject-matter of the
sale was family property in which the plaintiffister had no alienable interest, and the familyemev
consented to the sale. The plaintiff admitted tieaheard of the sale some time in 1942 and alleged
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that he promptly instructed his solicitor to inugate and take action. In fact, the solicitor datim

ing until September 1945 when he wrote a lettéhéodefendant asserting the plaintiff's title. Bgit
time the defendant had erected a substantial bgildn the land. The defendant relied on the con-
duct of the plaintiff and the members of his famiystanding by from 1942 to 1945 and permitting
the defendant to erect a substantial building witreny indication to him that there was a defect in
his title.

Windsor-Aubrey J., delivering the judgment of thesWAfrican Court of Appeal, observed that the
guestion the court had to decide was whether thietgf was estopped by laches and acquiescence,
from claiming the property. It was held that théeshelant had successfully raised the defence of es-
toppel under the rule iRamdsderv. Dyson.The principle is that the person expending the mone
must suppose himself to be building on his own jandthis case the land in question was unoccu-
pied and it was purchased under an execution gaegircumstances were such that the defendant
could reasonably believe that he was acquiring @addle to the property. Secondly, the plaintiff
and members of his family were found to have kngWiracquiesced to the defendant's activities on
the land, for, 'there was nothing to prevent thestituting an action for a declaration of title in
1942, since that time 'the members of the pldisntthmily were well aware of the erection of the
building by the defendant and deliberately stoodibyl the building was completed.'

On these facts, the court found that 'This is ngu@stion of the plaintiff and his family simplygie
lecting to enforce a claim’, and therefore, onghaciple ofRamsderv. Dyson,'they must, by their
conduct, be held to have acquiesced, and knowipgiignitted the defendant to incur expenditure on
renovating and adding to the building. They hawerdhy waived and abandoned any rights which
they possessed, and cannot now enforce them'.

3.3 Proprietary Estoppel and Constructive Notice

In the earlier case d#lorayov. Okiade(1942) 8 W.A.C.A. 46the West African Court of Appeal

approved of the equitable rule as state@amncrossv. Lorimer (1860) 3 L.T. 130, and as expanded

in Ramsderwv. Dyson(supra).
It is a rule of universal law that if a man eithgr word or by conduct has intimated that he
consents to an act which has been done and thaillhafer no opposition to it, although it
could not have been lawfully done without his cantsend he thereby induces others to do
that from which they otherwise might have abstaineadannot question the legality of the act
he had so sanctioned to the prejudice of thosehalve given faith to his word, or to the fair
inference to be drawn from his conduct. In suclesaproof of positive assent or concurrence
IS unnecessary; it is enough that the party hdabtice of what was being done and the posi-
tion of the other party is altered'.

But the question the court had to decide was whetlstranger, who mistakenly incurred expendi-
ture on land with the passive or active acquieseaidhe real owner, is precluded from setting up
the rule inRamsderv. Dysonon the ground that he had constructive notice efrdal owner's title.

In that case, there was evidence before the walt¢hat the plaintiff did all within her power &p-
prise the defendant of her claim to the propertyibuspite of that knowledge the defendant em-
barked on the erection of the buildirdgeMorayo v. Okiad€1942) 8 W.A.C.A. 46 at 48.

It was, therefore, clear to the Appeal Court (tHotlys evidence was lost sight of by the trial jadg
due to inaccurate exposition of facts) that thenpfappellant ought not to have been estopped in
view of the principle inrRenniev. Young(1858) 2 De. G. & J. 136.44 E.R 939 whishconsistent
with the rule inRamsdew. Dyson(supra)thathe equitable rule as to the effect of a persgirg lby
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and allowing another to expend money on his prgpawes not apply when the money is expended
with knowledge of the real state of the title.

But the Appeal Court went further to say 'We arahla to reconcile the learned Judge's finding,
namely that 'the defendants admit that they madeauiries as to Oshodi's title and must be held to
have had constructive notice of the documents achatheir title was based namely the auctioneer's
receipt and plaintiff's own conveyance' with higidin that the plaintiff/appellant is estopped. We
are of the opinion that having held that the de&atlespondent had constructive notice of the ap-
pellant's title he was precluded on the authoritiRenniev. Youngfrom finding that acquiescence
on the part of the appellant operated as estojgesMorayo v. Okiad€supra)at 48.

No doubt, the question of constructive notice isagessary for his decision, since it has been found
that the defendant/respondent had actual notitieeofeal owner's title. However, it would appear to
be the view of the court that constructive notisalstinct from actual notice precludes the operati

of the rule inRamdsden v. Dysdsupra)therebynarrowing the area of operation of the rule.

The importance of constructive notice as it affélsesoperation of the rule Ramsdewv. Dysonwas
further considered by the Supreme CourOwodunniv. George(1967) 1 All N.L.R 177.In that
case both plaintiff and defendant claimed to haggvdd their competing titles from one Eyisha
family who originally owned the land in dispute.eltlefendant denied the earlier title of the pléinti
and claimed that he had been in an undisturbecepsi®m of the land for several years and that he
had expended money in erecting buildings on thd.|&® relied on laches and acquiescence, though
the defence was treated as equitable estoppel.

The trial court upheld the superior title of thaiptiff; it, however recognised the equity of the-d
fendant's case; he built without any warning frdma plaintiff of his claim to title, nevertheless, i
was held that the defendant must lose becauseut@ lcave found out that the plaintiff had a supe-
rior claim to the land. On appeal, the counseltlier plaintiff conceded that the judgment of thedow
er court recognised the equity of the defendangbgqt's case, but rejected it on the ground of con
structive notice, he therefore, sought to supgost ground of rejection by citing the earlier demns

of the West African Court of Appeal Morayov. Okiade(supra)

In its judgment, the Supreme Court approve®arhsden v. Dysdisupra)as ably expanded by Fry J., in

Willmott v. Barber(supra). It, however, rejected the view that cargdtve notice precludes the opera-

tion of the rule. Bairamian J.S.C. said:
‘The defendant bought with a conveyance and budteat expense on the land in the belief,
here assumed for this aspect of the appeal to beee mistaken, that the land was his; the
plaintiff knew about it and regarded the land asdwn, but did not warn him, and now wants
the land and buildings for himself. The trial judgants it to him on the basis that the defen-
dant ought not to have made a mistake on the grotimdhat is usually described as construc-
tive notice, but with respect, that is helping phaintiff to reap the fraudulent fruit of standing
by, and the equity of the defendant's case musapre

See Owodunniv. George(1967) 1 All N.L.R. 177, 181-182.

Thus, the Supreme Court refused to follidarayo v. Okiad€supra)on the ground that the observations
of Turner L.J. inRennie v. Youn@upra)which the West African Court of Appeal relied upionthat case
do not warrant the engrafting of 'constructive o@tiupon the doctrine of standing by. ($2@odunniv.
George(supra) at 183)n support of this contention the Supreme Courédedbn the view of Fry J.,
in Willmott v. Barber(supra)at 101,106 where he said as follows-

‘The equitable doctrine of acquiescence is fourmethere having been a mistake of fact; can itehe r
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pelled by showing that there was constructive @oti€ the real facts? In every case in which a man
acts under the mistaken belief that he is entiteethnd, he might, if he had inquired, have found o
that he had no title. And yet the courts appearagbmo have inquired simply whether a mistake has
been made, not whether the plaintiff ought to henaele it.'

The position now, with regard to the relevance aistructive notice to the operation of equitable
estoppel, is that whenever a person is seekingelied, not on a contract, but on the footing of a
mistake of fact, the mistake is not the less a mgdior relief because he had the means of knowl-
edge. As has been stated earlier, the doctrinemdtauctive notice is a dangerous one, in tha it i
contrary to the truth; being wholly founded on #&sumption that a person does not know the
facts; and yet it is said that constructively heslenow them; it is a doctrine which ought not¢o b
extended further beyond its traditional area ofrapen, otherwise, it may defeat the end of justice
which the judges who invented it wanted to serve.

SELF ASSESSMENT EXERCISE

What is the importance of constructive notice adfects the operation of the rule Rams-
denv. Dyson?

3.5 The Effect of the Operation of the Doctrine

Proprietary estoppel or equitable estoppel giv@s o a permanent modification of the rights of the
parties and those of their successors in titlekanpromissory estoppel whose effect is as a rule,
temporary of suspensory. Moreover, proprietary ggstb can be used either as a shield or as a
sword. In other words, it is capable of creatingstantive rights upon which a cause of action may
be founded. See the followinBillwyn v. Llewelyn(1862) 4 De G.F. & J. 517; 45 E.R. 128%ho-
masv. Thomag1956) N.Z.L.R. 785lbadan City CounciV. Ajanaku(1969) N.M.L.R. 32.

Whenever the plea is sustained, it creates anyequitavour of the person who has expended
money on the land and, the real owner of the laitichenceforth be prevented from exercising or
asserting his legal rights in respect of the latowever, the question remains as to whether the
person who has expended money will be given congtiemsfor the money so- expended or he is
entitled to conveyance. There is much uncertaistyfoathe kind of order the court will make
whenever the relief is granted. There does notapjoebe any general rule as to the proper order.
Thus, the court must look at the circumstancesachecase to decide in what way the equity can
be satisfied. See Lord Denning MRER. Investment Lta. High (1967), 2 Q.B. 379 at 395. It is
however, reasonably clear that in giving effecthi® kind of equity so created, the courts have ex-
ercised a very wide discretion in making such ateoias will do substantial justice between the
parties and settle all outstanding questions betwkem.SeeAileru v. Ademuoy€1967) 1 All
N.L.R. 271 at 274.

The matter was considered by the Supreme Couyitaru v. Ademuoye (supra)n that case, plain-
tiffs, representing the Ojuwoye community, were dlners under native law and custom, of the
land in dispute. They brought this action claimimger alia, a declaration of title to the land.€eTh
defendant claimed that he had become the fee siowaher of the land by virtue of a deed of
conveyance executed by certain members of thetifaircommunity; that he had entered the
land, expended a large sum in erecting substdmniidings on it to the knowledge of and without
any indication of the interest of the plaintiffsthre land.

The trial judge found that the community was theners of the land and that the vendors had no
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authority to sell it. The trial judge held that thlaintiffs were guilty of lying by while the defen
dant wasexpending money on the land under the mistakerefbaiid to the knowledge of the
plaintiffs, that he, the defendant owned the |axevertheless, the trial judge granted the plain-
tiffs a declaration of title but dismissed theiaioh to other forms of relief which in effect con-
firmed the right of the defendant to possessionegented the plaintiffs from exercising their
legal rights as owners of the land.

On appeal, the question the Supreme Court haddidel&vas whether the judgment of the lower

court as a whole did the fullest possible justieéneen the parties and whether it should be va-
ried in any way. It was the view of the court thdtat the defendant had in the events that had
taken place was not an equitable interest in the bt an equity and that where such an equity is
created by the acquiescence of the owner of thet the person who has expended money will be
entitled to have supposed title confirmed or, atrate, to be compensated for his outlay.

On this holding the court adjourned the appeahab the plaintiffs might consider whether to offer
the defendant, the owner of the equity, compensdtothe expense he had incurred and also that
defendant might consider whether to counter-clamafconveyance of the land and to offer to pay
the plaintiffs the value of the land as it was wherntook possession of it. It later transpired that
plaintiffs offered the defendant compensation wtited defendant rejected claiming that his equity
would not thereby be satisfied by the compensafitve Supreme Court held that in the circums-
tances of the case the defendant's equity wouldedatisfied by allowing plaintiffs to pay him
compensation.

Enforcement of the equity so created in favourefperson who has expended money on land de-
pends upon the circumstances of each caseE$el/es. Investments LidHigh (supra) Aileruv.
Ademuoydsupra) Thus, the court has a wide discretion limited doyythe circumstances of the
case and the duty of the court to ensure subskausizce between the parties. Indeed, the exercise
of the jurisdiction is correctly described as eguit its most flexible. See Danckwerts L.JER
Investments Ltd.. High (supra) at 399.

However, the guiding principle seems to be therdesi the court to ensure, as much as possible,
the fulfillment of the expectations of the ownertloé equity in expending money on the land. 'lt is
quite plain' observed Lord Denning M.R. Inwards v. Bake(1965) 2 Q.B. 29; (1965) 1 All E.R.
446, 'that if the owner of land requests anothemadeed allows another, to expend money on the
land under an expectation created or encourageithdoyandlord that he will be able to remain
there, that raises an equity in the person so eéaged such as to entitle him to stay'. (1965) 1 All
E.R. 446 at 448.

In Duke of Beaufort v. Patrickl853) 17 Beav. 60 at 79-80; 51 E.R. 954, the gqués satisfied
by a conveyance of the land to the owner of thetgaqu his offer to pay compensation. The court
might itself determine the amount of compensatiemDillwyn v. Llewelyn(1882) De G.F. & J.
517 at 522; 45 E.R. 128%)e father placed his son, the plaintiff, in posg&s of his land and at
the same time signed a memorandum presenting rildetéethe plaintiff so that the plaintiff could
build on it a dwelling house of his own. The pléimtwith the assent and encouragement of the fa-
ther, built at his own expense, a house upon the dad resided there.

At his father's death, the plaintiff brought thigtian against the father's personal representatives
claiming to be entitled to a conveyance of the $emple. His expectations at the time he was
building on the land were that he would be allowe@demain on the land and that he would even-
tually become the absolute owner of it. It was hblt he was entitled to call for a conveyance of
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the fee simple being the best possible way in whishequity could be satisfied. Lord Westbury
L.C. said:
‘The equity of the donee and the estate to be eliiby virtue of it depend on the transac-
tion, that is, on the acts done, and not on thguage of the memorandum, except as that
shows the purpose and intent of the gift. The estats given as the site of a dwelling-house
to be erected by the son. The ownership of the lothgehouse and the ownership of the es-
tate must be considered as intended to be co-exteasd co-equal.’

Here, inDillwyn v. Llewelyn,proprietary estoppel was used as a sword. In tive Realand case
of Thomasv. Thomag(1956) N.Z.L.R. 785 at 793he equity of the wife, who had expended mon-
ey on her husband's land, was satisfied by an @al®pelling the husband, the real owner of the
land to convey the fee simple to the wife. In theeeGresson J. observed as followDilliwyn v.
Llewelynin case of equitable estoppby acquiescence (and it is susceptible of beingegarded)

'it is an authority for the use of that doctrineaasword and not merely as a shield. The son did no
content himself with resisting eviction but asserdeclaim which was upheld to the point of hold-
ing him entitled to a conveyance.'

In Attorney-General v. John Hoé Co.(1910) 2 N.L.R. 1 at 16, the defendants had incuere

penditure in reclaiming the plaintiff's land whidefendants were using for their own business to

the knowledge and consent of the plaintiffs. OsbdZnl. refused the plaintiffs' claim for an injunc-

tion but the defendants were granted a declardtiantheir rights to remain and use the land for

their business was irrevocable and perpetual.drctiurse of his judgment the Chief Justice said:
‘... On the strength of the understanding the migdats' predecessors in title expended
money in reclamation and building ... on the authasf Plimmerv. Mayor, etc., of Wel-
lington (1884) 9 App. Cas. 699, that licence of the Crosvnow irrevocable, and being of
indefinite duration, perpetual. | hold, therefotkat the respective defendants and those
claiming under them have acquired, as to so mudhefand adjoining that comprised in
the respective Crown grants under which they clamgconsisted of foreshore and bed of
the lagoon reclaimed by themselves or their preskans in title, a perpetual right to place
and store such things thereon ... .’

The fulfilment of the expectation of the person@&xging money is an important influencing factor
in making an order that will satisfy the equity aeated. Innwardsv. Baker(1965) 1 All E.R.
446 at 449, the son who had built a bungalow onfdtiser's land with the intention of residing
there and making it his home was held entitledtay there so long as he wished it to remain his
home. 'The court will not allow the expectationb® defeated where it would be inequitable so to
do. In this case, it is quite plain that the fatalowed an expectation to be created in the son's
mind that this bungalow was to be his home. It Wwelse his home for his life, or at all events, his
home so long as he wished it to remain his home'.

This was followed by the Supreme Courtllmadan City Council& Anor v. Ajanaku(1969)
N.M.L.R. 32 at 37-38The defendant’'s predecessor-in-titte had purpbrtgdanted a lease of
land to the plaintiff's predecessorin-title freereft and for such period as he and his successor-i
title should occupy the land. It was a void leasethe plaintiff and his predecessor-in-title had e
pended money on the land and were in undisturbssggssion.

The Supreme Court held that:
‘This was sufficient to create an expectation m thinds of the plaintiff’'s predecessor and
his successors-in-title that they are entitledeimain in occupation of the land free of rent
for an indefinite period. It seems to us only rewdue to infer that it was on the strength of

176



this that buildings were erected on the land bypllaetiff. 'In these circumstances, we con-
sider that an equity was created by estoppel tegsaird the plaintiff's interest and protect
the buildings he erected on the land. As agairesidgfendant/appellant whose predecessor
in title was a party to the purported grant of &asquity will therefore come to the aid of
the plaintiff to ensure that injustice is not pdrpted and that he and his successors are al-
lowed to remain on the land for an indefinite percee of rent.'

In some other cases, the real owner of the landlmeayrdered to pay compensation in satisfac-
tion of the equity of the person who has expendeday on the land (ségnity Joint-Stock Mu-
tual Banking Association v. King.888) 25 Beav. 72; 53 E.R. 563) or in the alteweathe per-
son who has made the expenditure may be grantedwtable lien on the property, this would
serve as security for the money so expended wiletitouragement or acquiescence of the real
owner. Se€halmersv. Pardoe(1963) 1 W.L.R. 677 at 681-682, where it was statedt
‘There can be no doubt upon the authorities' ¥bgeBir Terence Donovan, ‘that where
an owner of land has invited or expressly encowtagmther to expend money upon part
of his land upon the faith of an assurance or psenthat that part of the land will be
made over to the person so expending his monegud of equity will prima facie re-
quire the owner by appropriate conveyance to fhil obligation; and when, for exam-
ple, for reasons of title, no such conveyance dtactvely be made, a court of equity
may declare that the person who has expended theeymis entitled to an equitable
charge or lien for the amount so expended.’

The court must look at the circumstances in eask ta decide in what way the equity can be
satisfied SeePlimmerv. Wellington Corporatior(1884) 9 App. Cas. 699, 714 P.C.

4.0CONCLUSION

Proprietary estoppel or equitable estoppel gives to® a permanent modification of the rights of
the parties and those of their successors in Mtaeover, it can be used either as a shield @r as
sword. It is reasonably clear that the basis ofdiberine is fraud as manifested in the conduct of
the owner of the land; for a person is not to bgrised of his legal rights unless he has acted in
such a way as would make it fraudulent for himdbugp those rights.

5.0SUMMARY
In this unit we have considered another equitaklertte. You should now be able to: explain
the basis of the doctrine of proprietary estopppply the doctrine of proprietary estoppel; link
proprietary estoppel and constructive notice; axplagn the effect of the operation of the doc-
trine.
6.0 TUTOR-MARKED ASSIGNMENT

Briefly explain the effect of the operation of thectrine of proprietary estoppel.
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1.0 INTRODUCTION

In the last unit, we considered the doctrine ofppietary estoppels. In this unit, we will look at
another equitable defence which is laches and asgemnce. The equitable defence of laches is
another important doctrine in the development afitgqurisdiction in the Nigerian Legal Sys-
tem. 'lt is no exaggeration to state that of adl éguitable rules that have been invoked to mould
the application of the indigenous West African lati'® maxim ‘equity aids the vigilant' has been
the most active.' See Danieldje Common Law in West Afri¢a964) p.304.

2.0 OBJECTIVES

By the end of this unit you should be able to:
0] Explain the equitable defence of laches amgii@scence;
(i)  Distinguish between proprietary estoppel authés;
(i)  Explain laches and customary law;
(iv) Describe the maxim ‘He who comes to equity musteeviih clean hands’;
(v)  Explain the operation of the doctrine; and
(vi) Define the scope of clean hands.

3.0 MAIN CONTENT

3.1 Equitable defence of Laches

Under the English legal system, the importancénefdoctrine is well recognised. Hanbury con-
ceded that the doctrines of laches and acquiescanatirough the whole of equitable doctrine.

SeeModern Equity(7th Ed.) p. 633. This doctrine emanated fromrtiaxim 'delay defeats equi-
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ties' or 'equity aids the vigilant'. Simply putetBubstance of the doctrine seems to be that a liti
gant who has unreasonably slept over his right nwybe granted equitable relief in respect of
this right particularly where the granting of sueief will result in hardship to the other party
who has acquired the right. The exercise of thistafle jurisdiction, like all others, is discre-
tionary and, in the usual manner, the discretiog n@ be exercised arbitrarily.

The doctrine may be invoked where the conduct gtewe of the plaintiff indicates to the defen-
dant a waiver of the plaintiff's rights, which rigthave been acquired by the defendant.lisee
ziakov. Abutu(1958) Il E.N.L.R. 24, 27Blake v. Galg1886) 32 Ch.D. 571. As Lord Camden
put it, a court of equity: 'has always refusedaits to stale demands, where a party has slept
upon his right and acquiesced for a great lengtima#. Nothing can call forth this court into ac-
tivity but conscience, good faith; and reasonalligehce; where these are wanting, the court is
passive and does nothing.' S8aith v. Clay1767) 3 Bro. C.C. 639n at 640n.

In Erikitola v. Alli & Others(1941) 16 N.L.R. 56, Butler Lloyd Ag. C.J., deliveg the judgment

of the Supreme Court, contended that laches cer@istanding by while an infringement of one's
rights is in progress. In this case, the SupremeriGefused to invoke the doctrine because the
owners of the rights in dispute did not stand by gmsted caution notices on both occasions when
an infringement of their rights by the sale of gieperty was attempted. See furti@dunsi v. Ku-
foriji (1948) 19 N.L.R. 7.

In Chukwuma v. Ifeloy€008) 12 S.C. (Pt. Il) p. 291, the Supreme Chald:

“That since there was no evidence that the PléiAppellant had been aware of the tres-
passer’'s entry upon her land earlier than the sime caused a “Stop Work Order” to be
served on the Defendant/Respondent or that shedwesd the “Stop Work Order” to be va-
cated before she ultimately sued in court. Meregatiating with the defendant/appellant is
not enough evidence to support the conclusionghathad waived the trespass committed
on her land. It would have been a different situatif she had, following the negotiation,
caused the “Stop Work Order” to be vacated.”

The circumstances in which the doctrine may be kedowere explained by Lord Selbourne, in his

often-quoted passagelimdsay Petroleum Ca.. Hurd (1874) L.R. 5 P.C. 221 at 239-240, said,
‘The doctrine of laches in courts of equity is aotarbitrary or a technical doctrine. Where it
would be practically unjust to give a remedy, aithecause the party has, by his conduct,
done that which might fairly be regarded as egentito a waiver of it, or where by his
conduct and neglect he has, though perhaps notngdivat remedy, yet put the other party
in a situation in which it would not be reasonatlglace him if the remedy were afterwards
to be asserted, in either of these cases lapsm®fand delay are most material. But in every
case, if an argument against relief, which otheewisuld be just, is founded upon mere de-
lay, that delay, of course, not amounting to allyaany statute of limitations, the validity of
that defence must be tried upon principles subisinequitable. Two circumstances always
important in such cases are the length of the datalythe nature of the acts done during the
interval, which might affect either party and caaskalance of justice or injustice in taking
the one course or the other, so far as relatdsetoeimedy'.

The circumstances warranting the invocation of dioetrine were aptly stated by the Supreme
Court in the case dfagbemi v. Aluk@1968) 1 All N.L.R. 233 at 237. In considering thguitable
doctrine of laches, the court does not act onlyhendelay by the plaintiff, but must also consider
() acquiescence on the plaintiff's part, dadany change of position that has occurred on the de-
fendant's part.'

179



3.2 Distinction Between Proprietary Estoppel and Lahes

No doubt, there is much similarity between lached aquitable estoppel; hence, the tendency, on
the part of the courts to confuse one with the otfibe basis of this confusion seems to be the
guestion of acquiescence which is common to botttri@s. In Aganranv. Olushi (1907) 1
N.L.R. 66 at 68, the right of the plaintiff had beiefringed by the defendant, but the plaintiff koo
no steps to assert his right until 3 years aftendiblation. Winkfield J., delivering the judgmeuit

the Full Court said 'In the absence of any eviddribenk that it must be taken that the defendants
did not know that the plaintiff had withdrawn hisnsent to the sale. Although he was aware that
the defendants were suing, as owners, to ejecbdbepiers of the land and knew the terms of the
settlement, he permitted the defendants to pagdhgensation and to take possession of the land
without objection. For nearly three years he tooksteps to set the sale aside. During this period
he also suffered the defendants to erect the hauwst®e lands without interference. | think that th
action of the plaintiff amounted to an expressibmtention or a promise not to exercise the right
which he possessed.

The facts of the case could give rise to eitheopgstl or laches. On the question of estoppel, there
was the mistaken belief on the part of the defetsddrat they were the owners of the land and, on
the strength of this belief they proceeded to egpeoney on the land to the knowledge and ac-
guiescence of the plaintiff, the real owner of ked. Thus, acquiescence of the plaintiff to the de
fendants' activities on the land created an eduitiavour of the defendants which equity could be
satisfied by the invocation of the doctrine of prefary estoppel. Here acquiescence was only rele-
vant as at the time the right was being infringed.

On the other hand, acquiescence in laches meangplaimed delay in asserting one's right after in-
fringement of such rights. In this case, for nedhiree years after his right had been infringed, th
plaintiff took no steps to assert his rights. le tircumstance, his claim might have become stale
and therefore could be defeated by delay resuftmm his acquiescence. Winkfield J., purportedly
decided the case on laches but the learned judigel i a proposition which is more consistent
with proprietary estoppel than with laches. Seehtn, Ukwa v. Awka Local Council(1966)
N.M.L.R. 41, where laches was confused with estbppe

Pennigton, J., in his dissenting judgment, attechpdedistinguish between acquiescence as integral

part of estoppel and acquiescence as an elemtauhes. He said:
‘Acquiescence may defined as acquiescence undercgwtmstances as that assent may be
reasonably inferred from it and is no more thamatance of the law of estoppel by words or
conduct. But when once the act completed withoytlkarowledge or without any assent on
the part of the person whose right infringed, thater is to be determined on very different
legal consideration .... Mere submission the infaryany time short of the period limited by
statute for the enforcement of the right of acttannot take away such right, although under
the name of laches it may afford a ground for refyiselief under particular circumstances.'
SeeAganranv, Olushi(supra)at 68.

Thus, as Betuel, J. statedNizekww. Nwakobi(I960) IV E.N.L.R. 59 at 69, acquiescence is used i
two senses: in one case, it means that a persteirabBom interfering while his legal rights are-b
ing violated: in another sense, it means he takesteps to enforce his rights when a violationisf h
rights, of which he did not know at the time, i®lght to his notice. In the first case, the term ac
guiescence forms an integral paftestoppel; in the second case, the person istsde guilty of
culpable delay, that is, laches of which acquieseda an important element. Therefore, acquies-
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cence in the first sense operates by way an impli@ser resulting from the fact that the owner of
the right which has been violated, has failed s®est with promptitude. See furthéfinn v. Ayeni
(1964) N.M.L.R 130 at 133Faiwo v. Taiwq1956) 3 F.S.C. 80 at 82.

Acquiescence, as an integral part of proprietatypgel, implies fraud which is the basis of the eg-
uity in favour of the person who has expended marethe land: the owner of the land should not
stand by and allow another person who thinks the ia his to make improvements; he wants to
take the improvements and thereby cheat the o#rsop of the expense he is making. Blea v.
Awka Local Counci(supra) at 46But in laches, acquiescence implies negligendadwience on the
part of a person to assert his right with prompigtwafter such right has been violated. See Lord
Camden irSmithv. Clay(1767) 3 Bro. C.C. 639n at 40n.

Generally it may be stated that so far, the scdpgraprietary estoppel is limited to cases where
money is expended on land through the passivetmeaacquiescence of the true owner of the land;
though there is no reason why the doctrine shoatdoe applied to any other type of property on
which money has been so expended. Laches, on e lmnd, is of a more flexible application in
that it applies to a variety of cases and circuntsa either to bar claim to specific equitableefeli
or the exercise of general equitable jurisdicti®ee Lord Selbourne irnndsay Petroleum Co. v. Hurd
(1874) L.R 5 P.C. 221 at 239-40.

Whenever the defence of proprietary estoppel isagwed, it binds not only the parties to the action
but also their successors-in-title. As the Judi€@iammittee of the Privy Council stated Nwakobi

v. Nzekwy1964) 1 W.L.R 1019 at 1024, estoppel given thedsar acts upon which a defendant
has relied and altered his position, bars the rgnfirean that time on, both in the hands of the arigi
nal actor and in the hands of those who claim titteugh him, unlike laches which, in essence, is a
personal disqualification, binding only the partiethe action and not their successors-in-title.

3.3 Operation of the Doctrine

Circumstances warranting the invocation of the dloetare not in doubt. Delay in asserting ones
right is an important factor though not necessahbly controlling factor; where the defence against
the relief sought by the plaintiff is founded upmere delay and the delay does not amount to a-bar
of the relief by any statute of limitations, theucowill proceed to consider the length of the gela
the inadequacy or unsatisfactory nature of theamgilon of the delay, the nature of the acts done
during the interval, that is, the degree of chamtpch has occurred and whether in the circums-
tances the balance of justice or injustice is wota of granting the remedy or withholding it.

In Agbeyebe v. 1konfi953) 12 W.A.C.A. 383 at 386, the plaintiff's amtito set aside the sale of his
property was in 1938 struck out by the Court. He niot take any further proceedings until 1947
when he moved the Supreme Court to re-list theveliith had been struck out in 1938. He gave, as
reasons for the undue delay, the death of his edyakers, his own illness and the difficultiesasf
certaining his true position in the matter. Butidgrthe interval the defendant had rebuilt and eccu
pied the property. The decision of the Supreme Gauiavour of the plaintiff was reversed by the
West African Court of Appeal on the ground that pleantiff was guilty of laches.

On appeal to the Privy Council, the Judicial Conteaitof the Privy Council agreed with the deci-
sion of the West African Court of Appeal. The léngf the delay, the inadequacy of the explanation
of the delay, and the consequences of setting #s&dsale as against the defendant who was a bona
fide purchaser for value and who had been in odeupaf the' land during the whole period of nine
years and had apparently altered the buildingsetrecaused a balance of justice in favour of the
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defendant within the meaning of laches as expabgldcbrd Selbourne ihindsay Petroleum Compa-
nyv. Hurd (1874) L.R. 5 P.C. 221.

The doctrine operates to bar a variety of claimseiguitable reliefs, for example, specific perfor-
mance, injunction, rescission etc. These are speiaefs in equity and will only be given on condi
tion of the plaintiff coming with great promptituse as soon as the nature of the case will admit.
Any substantial delay after negotiations have teatdd and the cause of action has arisen - such as
a year or probably less may be a bar. Thuspemidkov. Abutu(1959) Il E.N.L.R. 24 at 27, a party

to an agreement and who was clearly entitled torder for specific performance of the agreement
was denied the remedy because of his failure imdlae remedy with promptitude.

In Ephraimv. Asuquo(1923) 4 N.L.R 98 at 99, a claim by the plaintdfrevoke a decree made in fa-
vour of the'defendant two years after the decrekbde®n made was rejected on the ground that the
plaintiff and his people were guilty of laches tbey had every opportunity of opposing the graht, o
which opportunity they did not avail themselvetihley were anxiously desirous of administering
the estate, why did they wait a whole year to mideefirst move, and why did they wait another
twelve months before getting the case on the hg#ist?' They showed no anxiety to get the hearing
expedited, and in the interval the defendant heshdly administered the estate which was ready for
distribution. It would be inequitable if the relisbught were to be granted.

In T. Taylor& Ors. v. Kingsway& Nigerian Properties(1965) N.M.L.R. 103 at 10%he plaintiffs
brought this action for recovery of possession pf@perty situate in Lagos. The delay in bringing
the action was twentyfive years, during which frbme to time, the defendants had spent vast sums
of money on building and improving what are now Wnaas the Kingsway Stores, in the belief that
they had the fee simple; the plaintiffs knew ofttbalief as far back as 1938, but they gave no ex-
planation at the trial on why they stood by durthgse twenty-five years. The Supreme Court held
that the defence of laches was sufficiently essablil to defeat the plaintiffs’ claim for recovefy o
possessionlhe fact that the plaintiffs were remainder-methattime the property was acquired by
the defendants was not a satisfactory explanatothe delay, since they could have brought an ac-
tion at that time or thereafter to assert theiatesand thereby prevented the defence of lacheg bei
set up against them. Sééheelrightv. Walker(1883) 23 Ch.D. 752,

3.4 Laches and Customary Law

The doctrine has also been invoked to lessen goeins and hardships which would have resulted in
the strict application of certain rules of custoynkaw; otherwise it would have been an intolerable
injustice, for example, to deprive a person andshiscessors in title of a property which they have
occupied and developed for half a century or momply because customary law does not recognise
adverse possession.

The general principle was stated by Speed, Ag.i€the early case diewisv. Bankole(1908) 1
N.L.R. 81 at 83-84'The rules of equity are, or ought to be, perfeatgll known to this court, and if

a native law or custom is found to be repugnatihécfundamental rules of equity it is absolutely th
duty of the court to ignore it. Thus, any attemptévive an obviously stale claim, to constitute a
state of affairs which has been openly or tacibgradoned by all concerned, to upset a settlement
which has been acquiesced in by all parties fang kime and upon which all parties have by mu-
tual even though tacit consent acted for a numbgears, is repugnant to the fundamental rules of
equity and should not be countenanced by this aouthe ground that it is in accordance with na-
tive law or custom, however harmless and admirtidé native law or custom may be. In essence,
the courts will not allow the strict rules of custary law to be invoked in cases when the effedhis,

182



equity, unjust. Sedlchiraheme Kojo Ado v. Buoyemhene Nwandwo Wi&38) 4 W.A.C.A. 96 at
99.

The rule of customary law of property that the wrad) owner of land who has not specifically di-
vested himself of his ownership can, after any tlerd time and under any circumstances obtain re-
covery of his land from persons setting up advéitie whatever may be the detriment caused to
such persons by the fact that the original ownesseho sleep on his rights, will not now be applied
in its entirety. Se8okitsi Casg€1902) Sarbah's F.L.R. 159 at 160; (1902) Renng@oRe at 239. In
Akpan Awov. Cookey Ganf1913) 2 N.L.R. 100 at 101, the Full Court refusedjive effect to this
rule of customary law because the defendants had lveundisturbed possession for a number of
years with the knowledge and acquiescence of theatgfs' ... it would be wholly inequitable to de-
prive the defendants of property of which they haedd undisputed possession and in respect of
which they have collected rents for so long a tefrgears with the knowledge and acquiescence of
those who now dispute their title, even if it waseclear as it is upon the evidence doubtful they t
entered into possession, contrary to the principlestive law.'

The proposition is a modification of the stricteuhat there is no prescriptive title known to oust
mary law; the Courts on the grounds of equity wdt allow a party to call in aid strict principles
customary law for the purpose of bolstering upagestlaim. Se®ihawi v. Aromashodu(l952) 14
W.A.C.A. 204 at 207. Iriscianv. Nelson(1946) 12 W.A.C.A. 21 at 22, the plaintiff's claimas for

a declaration of title to a land which the defernidsad occupied for 30 years during which period he
had erected dwelling-houses. It was held by thetV&é&scan Court of Appeal that a true-owner
would not be allowed to claim land where he haddtoy for a long time while someone else occu-
pied the land, and incurred pecuniary commitmentieuthe impression that he was entitled to the
land, notwithstanding that prescription is unknawrcustomary law and that no statutory limitation
applies to the case.

Surely it is just and equitable to hold it inegbltato deprive persons of property of which theyeha
held undisputed possession for many years andcideléhat the knowledge and acquiescence of the
person who originally owned the land may fairly fresumed. Se8uleman v. Johnsaii951) 13
W.A.C.A 213 at 214. The original owner has creaegabsition in which it would be inequitable to
hold that he is now entitled to rely upon customlasy to support his claim to any rights of owner-
ship whatever. Se&kuru v. Olubadan-in-CouncflL954) 14 W.A.C.A. 523, 525.

This modification of the strict rule of customaawl by the equitable doctrine of laches startechin a
obiter dictum. Se8okitsi Casgsupra). It has been followed in many decisions, tae rule it enun-
ciated is now well established. See the followiages:Akpan Awo v. Cookey Gaf©913) 2 N.L.R
100; Miller v. Kwayisi (1930) 1 W.A.C.A. 7;Adu v. Kuma(1937)3 W.A.C.A. 240]lori v. Oloto
(1941) 7 W.A.C.A. 154Rihawi v. Aromashodufi952) 14 W.A.CA 204Akuru v. Olubadarf1954)

14 W.A.C.A. 523;Abey v. Olleny1954) 14 W.A.C.A. 567Saidi v. Automobile Co. Ltd1956) 1
F.S.C. 1070dutola v. Akand€1960) 5 F.S.C. 142)gundimu v. Adeoshun (1964} .R 233.

Staleness of the real owner's claim after a longp@def time during which acquiescence may be ex-

press or implied is an important factor grounding tlefence of laches, for it would be unreasonable
and indeed inequitable after the lapse of so maaysyto expect the adverse claimant to be able to
prove his case. Sé&aloto v. Attorney-Generdll957) 2 F.S.C. 74, 83.

Onus of Proof

When the defence pleads acquiescence, it is ndthéoplaintiff to prove there had been none, but fo
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the defendant to prove the acquiesceBSeeAlade v. Aborishad€1960) 5 F.S.C. 167, 17Qdunsi
v. Kuforiji (1948) 19 N.L.R. 7.

3.5 Limit of the Doctrine

Acquiescence is an important factor upon whichdbetrine of laches is founded. Therefore, the
doctrine will not be applied where there is no aescence, express or implied on the part of the
true owner in the defendant's assumption of thiat g dispute. Se&obias Epelle. Ojo (1926) 7
N.L.R. 96, 97. IMAkejuv. Sueny(1925) 6 N.L.R. 87, the plaintiff sought to setdesa conveyance of
family property which was made without his knowledy consent. The defence of lying by was
rejected because the plaintiff took all reasonabl@ proper steps to protect his interests as s®on a
he learnt that the property was being dealt wittheuit his authority.

Similarly, the doctrine will not be applied whetetdefendant had sufficient warning as to the sta-
tus of the property and the right of the plaintiférein; in that case the defendant was not led by
the conduct of the plaintiff to alter his positiath respect to the property. S&¢owu v. Desalu
(1955) 14 W.A.C.A. 662, 664lari v. Oyekunlg€1961) W.N.L.R. 281Adeniji v. Ogunbiy{1965)
N.M.L.R 395. InUkwa & Ors.v. Awkalocal Council(1966) N.M.L.R. 47the defence was rejected
as there was no evidence that the person clainhiegléfence had changed his position or taken
any irrevocable step which would make it inequigaddl permit the real owner to assert his title or
dominion over the land in dispute.

Acquiescence may also be inferred from long possesd the property in dispute. However, in
order to ground a defence of long possession slgpadquiescence on the part of the true owner
of the property, it is necessary to show that sumésession as is relied upon was adverse and of
such character that the true owner would be dedaméadve actual or constructive notice of the
defendant's adverse but long and uninterruptedege&s. Sedlaji v. Shaft(1965) N.M.L.R 33,
36-7.

An uninterrupted possession for a period of fivarganay not be enough to ground the equitable
defence of long possession showing acquiesaemliess the defendant had within that period, al-
tered his position that it would be inequitablepgrmit the true-owner to assert his title. See
lagbade v. Ayankoy@l962) W.N.L.R. 85, 87. But an undisturbed posses$or upwards of se-
venteen years is sufficient to ground acquiescerf®eelLatejuv. Lanihun(1958) W.N.L.R. 106

at 108. 'The period of time which will justify tle®urt in inferring acquiescence varies greatly ac-
cording to the circumstances, including the natofréhe improvements effected on the land.
Where there are crops naturally a longer periodlevotdinarily be required than in the case of a
substantial building'. Sd€éiscian v. Nelsor§1947) 12 W.A.C.A. 21 at 22.

Pledge

Under customary law land subject to pledge is pegly redeemable; therefore, a pledgee cannot
rely on laches for purposes of claiming ownershighe land SeeKofi v. Kofi (1933) 1 W.A.C.A.
284. InLeragunv. Funlayo(1955-56) W.N.L.R. 167rwin J., held that lapse of time for more than
30 years is not a bar to the recovery of land whiaf been pledged.

Laches and Matrimonial Causes

In a matrimonial cause for divorce, the court i$ Inound to pronounce a decree of divorce and
may dismiss the petition if it finds that the petiter has been guilty of unreasonable delay in
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presenting or prosecuting the petition. As BairamiaS.C. explained iknekebe v. Enekebe
(1964) 1 All NLR 102 at 105, this intended to make a spouse diligent in presertiagr her
petition, for it is in the public interest that beshe should be diligent; and that a husband who i
late in petitioning may well give ground for theewi that he has acquiesced in the misconduct of
his wife or is indifferent to the loss of her comgaSee sections 26, 28(c) & 37(b) Matrimonial
Causes Act, Vol. 8, Cap. M7 Laws of the FederatibNigeria, 2004.

This shows the extent to which the court can mae af the doctrine of laches with a view to
discouraging stale demands which may sometimesfioeutt to establish or rebut owing to pos-
sible loss or destruction of evidence.

Statutes of Limitation

The Limitation Decree does not derogate from thpartance of the doctrine oflaches. Indeed,
the Decree gives statutory recognition to the glicison of the court to refuse relief on the
ground of laches. Sectidhof Decree No. 88 of 1966 provides 'Nothing in thiscree shall af-
fect any equitable jurisdiction to refuse relieftbe ground of acquiescence or otherwise.'

In Muomah v. Spring Bank P[2009) 3 NWIR (Pt. 1129) p. 553, on nature ofig®bf limita-

tion and rationale therefor, the Court of Appedttbat:
“The law on limitation of actions is the pivot upahich the wheel of litigation rotates
and the ruthless watchmsn that guards the gatis® teanctuary of justice. The Statute of
Limitation is therefore an act of peace based @nphnciple that long dormant claims
have more of cruelty than justice in them, as thiendant might have lost the evidence to
disprove a statement of claim and that persons gothd causes of action should pursue
them with reasonable diligence. The reasoning efstlatute of Limitation is that greater
injustice is likely to be done by allowing stalaichs than by refusing them a hearing on
the merit.”

On determination of period of limitation, see these ofOdum v. Uganden & Orq2009) 9

NWLR (Pt. 1146) 281 where it was held as follows:
“The period of limitation in any statute of limitah is determined by looking at the writ
of summons and the statement of claim alleging wihenwrong was committed which
gave rise to the cause of action, and by compdahagdate with the date on which the
writ of summons was filed. In the instant casedetermine if the action is statute barred,
it is the date the respondents, now possessecdatid, got the land that has to be com-
pared with the date of filing of the case, for thepose of determining whether or not the
said action is statute barred.”

In Kumaila v. sheriff & Ors(2009) 9 NWLR (Pt. 1146) p. 420, it was held ttiahe begins to
run when there is an existence a person who caarsdi@nother who can be sued, and all facts
have happened shech are materials to be provetitie ¢he plaintiff to succeed. In determining
whether an action is statute barred, it is impdrtatirst determine when time began to run.”

On what laches denotes and the distinction betlashes and statute of limitation, SEBukwu
v. Amadi(2009) 3 NWLR (Pt. 1127) p. 56, where the Courthed follows:

1. Where a statute prescribes a specific periodherfiling of an action in a Court of law,
any action filed after the expiration of the perischull and void. Such period of limita-
tion starts to run from the very date the causactibn arose.
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2. What determines whether or not a cause of addistatute barred is the writ of summons
or statement of claim alluding to the date the eaafsaction accrued and the date of filing
the suit.

3. Laches denotes an equitable principle by whicbuat denies relief to a claimant who has
unreasonably delayed or been negligent in assdtimglaim where the granting of such
relief would be unfair or unjust.

4. The difference between laches and statute dfalilon is very thin. The doctrine of laches
like the statutes of limitation in their conclusieffects are employed to promote justice
by preventing surprises through the revival of rokithat have been allowed to slumber
until evidence has been lost, memories have fatatiwitnesses have disappeared.

See alsdJnity bank Plc v. Nwadik€009) 4 NWLR (Pt. 1131) p. 352.
3.6 He who comes into Equity must come with Cleanahds

This flexible equitable defence speaks for itséle early chancery jurisdiction was largely influ-
enced by good faith, clear conscience and honedinds; hence the Chancery Court of that period
was designated as a court of conscience. Reliefghsdrom and granted by the Chencery were pre-
dicated on and dictated by conscience; correspghdia suitor in equity would only be entitled to
such reliefs if his conduct in the transaction hatlbeen contrary to equity and good conscience. In
spite of the transformation of early flexible egujtirisdiction to that of a rigid system, the 'alea
hands doctrine' remains a significant manifestatibtine ethical attitude of equity; while equitynco
tinues to enforce good faith in defendants, it esslstringently demands the same good faith from
plaintiffs. See Chafee CSome Problems of EquiffCooley Lectures, Univesity of Michigan Law
School 1950) p. 1.

3.7 Operation of the Doctrine

The doctrine operates in a variety of legal relalops: for example, enforcement of contracts,
trusts, interests in land and even actions fourmtetbrts and matrimonial causes. Indeed, 'the éxten
of the application of the maxim appears to be lgs# - this is only due to its basic characteritd
value to all phases of equity. Throughout the edplét fields of fraud, illegality, and acts involgin
unconscionable conduct, the situations are few lwikennot be definitely governed by the “clean
hands" doctrine." See 9 Temple L.Q. 220 at 2265193

In the realm of contract, neither at law nor iniggwill the court lend its aid in carrying out and
completing an illegal contract. The court will retertain a claim for damages or compensation
for the breach of an illegal contract and, of ceurso court of equity will decree specific perfor-
mance of or grant any equitable relief in such @it As Jessel M.R. explained Sykesy. Bea-
don (1879) 11 Ch.D. 170 at 196, 'if two persons gdrmaras smugglers, can one maintain a bill
against the other to have an account of the smuggfiansaction? | should say certainly not .slt i
no part of the duty of a Court of Justice to aithei in carrying out an illegal contract, or in idiv

ing the proceeds arising from an illegal contrbetween the parties to that illegal contract.’

Equitable relief will be refused if the party saekithe relief is guilty of inequitable conduct with
respect to the transaction upon which the reliefgbbd is based, even though the transaction is in
itself valid at law. Specific performance of a qat will be denied at the suit of a party who is
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guilty of sharp practice in the formation of thentract. InCadmanv. Horner (1810) 18 Ves. 10 at
11; 34 E.R. 221, there was a contract for the shland between the vendor and the purchaser.
The vendor had relied on the purchaser for the garepluation of the property. The purchaser,
who was aware of the trust reposed in him, grogstiervalued the property. In an action for spe-
cific performance of the contract it was held ttred purchaser had abused his fiduciary position
by misrepresenting the value of the property tovéredor and was therefore not entitled to specif-
ic performance. The fact that the agreed price adexjuate was in itself not sufficient; the pur-
chaser's abuse of his fiduciary position was aquitable conduct which ‘disqualifies him from
calling for the aid of a Court of Equity, where mest come, as it is said, with clean hands.’

Similarly, in Viatonuv. Odutayo and Kuyorg@1950) 19 N.L.R. 119, the purchaser of a mortgaged
property was denied the right to recover possessitine property on the ground that he had been
a party to the fraudulent auction sale at whichptperty was sold at an undervalue.

A beneficiary under a trust and who concurs in @bh of the trust cannot come afterwards to
complain of the breach; his right of action agaihst trustee for the breach is only in equity, and
since equity will only grant relief to those whonee to it with clean hands, the beneficiary would
be denied relief because of his past inequitabhelgct in concurring to the breach. S&e Deane
(1889) 42 Ch.D9, 19. InPratt v. Haffner (1959) 4 F.S.C. 82, the trustee of the estatetefa.
Henry Carr made a voidable lease of the trust ptgpelaintiff, one of the beneficiaries sought to
set aside the lease after he had derived considdoabefit from the lease of which grant he was
fully aware. The relief was denied; having deriahefit from the lease and with full knowledge
of the transaction, the beneficiary was deemeate ladopted it.

Where a husband purchases property in the namis eifife, there is presumption of advancement
in favour of the wife. But this presumption candsplaced by a presumption of a resulting trust in
favour of the husband if there is evidence thathihgband intends that the property is to be held by
his wife on trust for himselSee generally, SnellRrinciples of Equity17" Ed.) p. 175. However,
where such evidence is based on fraud or ineqeitaduct on the part of the husband, equity will
not presume a resulting trust in his favour.

In Gascoignev. Gascoigng(1918) 1 K.B. 223 at 226, a husband took a leadaraf in his wife's
name and built a house upon it with his own momeyused his wife's name in the transaction with
her knowledge and connivance because he was inadebivas desirous of protecting the property
from his creditors. In an action by the husbandresjehis wife for a declaration that she held the
property as trustee for him, it was held 'that bela@ not be allowed to set up his own fraudulent de
sign to rebut the presumption that the conveyanage mtended as a gift to the wife, and that she
was entitled to retain the property for her own, usdwithstanding that she was a party to the fraud
But for the clean hands doctrine, a presumptioa ofsulting trust in favour of the husband would
have enabled him to benefit from his fraud. See,&& Emery's Investment Trugts959) Ch. 410;
Kojo Adjepon v. Kwaku Fokud945) 11 W.A.C.A. 67.

The flexible character of the doctrine can be seehe variety of inequitable conduct that can give
rise to its invocation, thus giving credence to vimw that the 'doctrine is rooted in the historica
concept of equity as a vehicle for affirmativelyf@wging the requirements of conscience and good
faith.' Per Justice Murphy iRrecesion Instrument Manufacturing Co. v. Autonefti#aintenance Machi-
nery Co.324 U.S. 806 at 814 (1945).

In Menikiti v. Agina(1965) N.M.L.R. 127 at 129, plaintiff and defendardre joint beneficiaries of
a property under their mother's will. Both agreedptrtition the property before the will was
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proved. The defendant, who had sold his own portemtended that the sale was valid since the
property had been partitioned. Plaintiff, on theesthand, claimed that there had been no partition
and that it was a joint-tenancy under which theeddant had no power to sell any part of the prop-
erty. He therefore, sought to set aside the satderbg the defendant. It was found by the Court that
the property had, in fact, been partitioned illgdlecause the will had not been proved in accor-
dance with the law; that the plaintiff had agreedhe partition when she thought she could pur-
chase the defendant's share, and that she nowHtribus) action after she had failed to purchase the
defendant's share because of the disagreemeng @utbhase price.

Kaine J., refused to make the order and statealv o say that the plaintiff and the defendant hav
ing constituted themselves ikgecutors de son toaind after the illegal distribution of the property
of the testatrix have now landed themselves in Cereking for a legal remedy. | am of the opinion
that to grant them any remedy would tantamount ¢oradonation. To set aside a sale and declare a
Conveyance null and void is an equitable remedyckwicannot be granted if appropriate unless the
party seeking the remedy comes with a clean hand.’

The doctrine is equally relevant in matrimonial ®@s1 InCraig v. Craig (1942) 16 N.L.R. 103\
sought a dissolution of her marriage with H ongheund of H's adultery and cruelty. W had been
guilty of adultery herself but did not confess timsher petition and the Court found that the neg-
lect to do so was a deliberate suppression ofrtiib.tH, in a counter petition based on W's adul-
tery, admitted he had been guilty of adultery arayed the Court to exercise its discretion in his
favour. It was held in the circumstances, the jei#r's action must be dismissed because of his
inequitable conduct and that the Court should egerits discretion in favour of H and H's coun-
ter-petition was granted.

In Kellogg v. Kelloggl71 Mich. 518 at 520 (1912); 137 N.W. 249 (1912)eve W sued for di-
vorce on the ground of extreme cruelty and H cresspned on the ground of extreme cruelty
and adultery, Judge Stone, in dismissing bothipe$t said: 'Divorce is a remedy for the inno-
cent as against the guilty, and should not be gthnthere both parties are at fault. This is no
more than the application of the equitable rule tme who invokes the aid efourt must come
into it with a clear conscience and clean handsugh an extreme use of the doctrine, which if
pushed to its logical conclusion may tend to pergiet a relationship which is obviously in-
imical to the interest of both parties and thathaf public, it, nevertheless demonstrates the very
flexible character of the clean hands doctrine.

Even in the realm of customary law the efficacythad doctrine has not been found wanting. In
his dissenting judgment iBshugbayi v. Dawud&1909) 1 N.L.R. 7 at 62Pennington J., observed
that a person seeking to enforce native law antboug respect of one transaction must him-
self have carried out native law and custom reggtinthat transaction; otherwise, his claim may
be denied on the basis of 'clean hands doctrine.’

3.8 The Scope of 'Clean Hands'

The rule is that the inequitable conduct that waithount to unclean hands must be related to the
transaction involved in the action before the Cotlris is similar to the common law principle
that the court will not entertain an action thapiemised on illegality, though in equity, inequita
ble conduct which will amount to unclean hands neeidbe illegal in the strict sense, as required
at law, it is sufficient if the conduct is uncormtable and morally reprehensible. The inequitable
conduct need not have been to the other partyet@ttion. For example, where a husband con-
veyed property to his wife so as to protect theprty from his creditors, an action by the hus-

188



band to claim the property back from the wife ma&ydenied on the ground of his inequitable
conduct to his creditors. S&ascoignes. Gascoigngsupra).

The position is the same where a partner in criroedght an action seeking the aid of the Court to
compel his co-partner to account for the proceddblear criminal activities. Seelighwayman's
Case(1893) 9 L.Q. Rev. 197. The basis of the doctrnt prevent a party from employing the
machinery of the court to enforce the advantagki®inequitable conduct. However, that a per-
son must come into a Court of Equity with cleandsadoes not mean that a person seeking relief
in court must have a blameless or transparentdedatoes not mean general depravity (Bee-

ing v. Winchelse&1787) 1 Cox Eq. 318 at 319); for equity does rexndnd that its suitors shall
have had blameless lives. Per Justice Brandeloughran v. Loughrar?92 U.S. 216 at 229
(1934). A person does not become an outlaw anddibsights by doing an illegal act. Per Justice
Holmes inNational Bank& Loan Co. v. Petrie189 U.S. 423 at 425 (1903). He is denied relief
only if his reproachable or inequitable conduct aasmmediate and necessary relation to the re-
lief sought from the Court. SeBering v. Winchelseésupra).

SELF ASSESSMENT EXERCISE
What do you understand by ‘the scope of clean Hands
4.0 CONCLUSION

The exercise of this equitable jurisdiction, likeahers, is discretionary and, in the usual man-
ner, the discretion may not be exercised arbifraNlo doubt, there is much similarity between
laches and equitable estoppel; hence the tendentlyeopart of the courts to confuse one with
the other. The basis of this confusion seems tind@uestion of acquiescence which is common
to both doctrines. Equitable relief will be refuséthe party seeking the relief is guilty of inequ
table conduct with respect to the transaction upbith the relief sought is based, even though
the transaction is in itself valid at law. Thatergpn must come into a Court of Equity with clean
hands does not mean that a person seeking rel@urt must have a blameless or transparent
record. He is denied relief only if his reproacleabt inequitable conduct has an immediate and
necessary relation to the relief sought from ther€o

5.0 SUMMARY

In this unit, we have considered the equitable miedeof laches and aquiscence; and the maxim
‘He who comes to equity must come with clean handsu should now be able to: explain the
equitable defence of laches and acquiescencenglissh between proprietary estoppel and la-
ches; explain laches and customary law; descridendxim ‘He who comes to equity must come
with clean hands’ and its operation; and definestt@pe of clean hands.

6.0 TUTOR-MARKED ASSIGNMENT

Explain the maxim ‘He who comes to equity must eamith clean hands’.
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