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INTRODUCTION

ISL339 - Islamic Family Laws a two- credit unit 300 level course that
Is taught in the third semester of the B.A degmdsiamic Studies
programme. It has 14 units comprising rules on iage; divorce,
family building, and inheritance. This course gufdenishes you with
all you will need for your success in this cour8kis includes what you
are expected to know in each unit, the types ofswmaterials needed,
and how to achieve maximum benefit from the coursei will also be
acquainted with information on periodic tutorialsdadifferent types of
assessment that are available to you in the course.

WHAT YOU WILL LEARN IN THIS COURSE

The general aim of this course ISL339 is to intm@you to the way
Islam addresses the concept of family, its mainteeand peaceful co-
existence among members of the family. It is a seuhat will shed

light on some basic Islamic rules on family matteksmong these are:
marriage and its preliminaries, marriage as a eehtrconstituents of
valid marriage, marriage impediments, concept dygamy, headship
of the family, parents' right in a Muslim home, f&nplanning and birth

control, guardianship and paternity, role of thennaad woman in the
home, fosterage and child upbringirgy-(Hadanal), just and fair play

by parent among their children, as well as inhedéa

At the end of this course you will be able to ustiend the essence of
marriage in Islam and also be able to appreciaectmtribution made
by Islam to an ideal rancour-free human society.

COURSE AIMS
The overall aims of this course are to:

acquaint you with the essence of marriage in Islam
introduce you to what the Islamic family law readigtails

assist you build a better family

acquaint you with the Islamic concept family redaship built on
moral uprightness.

To achieve the general aims of this course, eathainSS 339 has
specific objectives. | strongly advise that youddlaem before you start
studying each unit. Likewise, during the courseyobir study kindly

refer back to these aims in order to check yougass.
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COURSE OBJECTIVES

To get the best out of this course you are advieegkad through the
objectives of each course unit before the beginoihthe class as well
as during the course of study from time to timee Heneral objectives
stated below are expected to be achieved at thefeatithe units of the
course. You should be able to do the following

identify the constituents of a valid marriage

discuss what can invalidate a marriage contract

analyse the basic and important preliminaries afriage
expatiate on the concept of polygamy in Islam adl &g its
conditions and restrictions

explain the role of husband and that of wife inglamic home
compare Islamic family law with any other familyla

discuss the impediments of inheritance in Islam

discuss family planning and birth control in Islam

compare Islamic concept of family planning with whbatains in
our contemporary Nigeria.

WORKING THROUGH THIS COURSE

This course is broken into four modules. Under eackule there are a
number of units. You are to read the units andedlanaterials given at
the end of this guide, including others that yowgtmilay your hands
upon. You will benefit a lot from this course ifgmer attention is given
to the exercises and assignments given at the eedab sections and
units respectively. Submission of each assignnseweiy important.

COURSE MATERIALS
The following materials are needed in this course:

Course Guide

Study Units

Text books and References
Assignment File
Presentation Schedule

ahwbPE
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STUDY UNITS

The course consists of 4 modules broken into 1@ystmits, as follows:

Modulel Marriagein Islam (an-Nikah or az-Zawaj)

Unit 1 Components of Islamic Family Law, the Purpose and
Wisdom behind it

Unit 2 Marriage as a Contract and the Preliminaries afridge

Unit 3 Prohibited Degrees of Marriage

Unit 4 Marriage with Non- Muslims

Module2  Special Understanding on Marriage

Unit 1 Role of Husband and Wife in a Home

Unit 2 Parents’ Rights in a Muslim Home

Unit 3 Polygamy: A Restricted Opportunity

Module3 Marriage and Building an Ideal Society

Unit 1 Guardianship and Paternity

Unit 2 Family Planning and Birth Control in Islam

Unit 3 Child Upbringing in Islama&l- hadanal), Breastfeeding
(al- rida’ah), Fosteraged(- kafalah), and Child Adoption

Module4 Other Related Issues

Unit 1 Divorce Initiated by Husban@dt-Talaq) and Divorce at
the Instance of Womarhul’) in Islam

Unit 2 Waiting Periodiddah)

Unit 3 Law of Inheritance in Islam

TUTOR- MARKED ASSIGNMENTS (TMAYS)

An assignment is given out for every unit of theurse. It must be
submitted to the tutor for marking. Assessment dlbased on four of
these assignments while the best three performandebe used for

30% grading. The marks obtained in the best thesggaments will be
added to the final marks obtained at the final earaton of the course.
These will be used in computing the overall result.

Further information on assignment will be foundhe assignment file.

You must make sure that you submit each of youigas®ent to the
tutor as early as possible.

Vi
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The self- assessment exercises (SAEs) and thermh#ked assignments
(TMAS) will help you in achieving the aims and otfjges of the course

in general. The self-test questions on the segtmmnhave covered assist
in evaluating your progress and maximum understendf the course.

TEXTBOOKSREFERENCES

Text materials from NOUN are useful for you in tesurse. Each unit
contains a list of references and other resourcms fwhich you can
gain a lot. Materials written in Arabic on this ¢se can assist as well.
Resources are also available for you on the interiéth these
materials your knowledge of the course will be emea. Try as much
as possible to search through many materials andburse. A list of
most of the books suggested as references is lieantlined.

Abu Bakr Jabir al-Jazairi (1995Minhaj al- Muslim. Beirut: Dar El-
Fikr.

Bakhtiar, L. (1996)Encyclopedia of Islamic Law: A Compendium of the
Views of the Major School€hicago: ABC International Group
Inc.

Doi, A. |. (1984). Shari'ah: The Islamic Law London: Ta-Ha
Publishers.

Hammudah 'Abd al 'Ati (1977The Family Structure in IslanAmerica:
Trust Publications.

Maulana, M. A. (1986).The Religion of Islam New Delhi: Taj
Company.

Shaykh Sayyid Sabiqg (199/igh as- SunnalBeirut: Dar El- Fikr.
ASSIGNMENT FILE

Your assessment will be done on both tutor-marlssigament and the
written examination. Final marks will then be tlogat sum of the marks
obtained from both of them. The tutor-marked agsigmt counts for

30% of your total score. This invariably means thatt must submit
your TMA(S) on time.

Vii
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COURSE OVERVIEW AND PRESENTATION SCHEDULE

Title | Week |
Module 1 Marriagein Islam
Unit 1 Components of Islamic FamilywWeek 1 Assignment 1
Law, Purpose of Marriage and jts
Wisdom
Unit 2 Marriage as a @htract and th¢ Week 2 Assignment 2
Preliminaries oM arriage
Unit 3 Prohibited Degrees of Marriage Week 3 Assignt 3
Unit 4 Marriage with non- Muslims Week 4 Assignment 4
Module 2 Special Understanding on Marriage
Unit 1 Role of Husband and Wife in|&Veek 5 Assignment 5
Home
Unit 2 Parents’ Rights in a Muslim Home Week 6 Assnent 6
Unit 3 Polygamy: A RestrictedWeek 7 Assignment 7
Opportunity
Module3 Building an Ideal Society
Unit 1 Guardianship and Paternity Week 8 Assignm@nt
Unit 2 Family Planning and Birth Control Week 9 Assignment 9
in Islam
Unit 3 Child Upbringing in Islam &]- | Week 10 | Assignment 10
hadanal), = Breastfeeding a(-
rida’ah) and Fosterage al-
kafalan, and Adoption dt-
tabann).
Module 4 Other Related | ssues
Unit 1 At-Talaqg (divorce at the instangcéNeek 11 | Assignment 11
of the man) ancl- Khul’ (divorce
at the instance of the woman).
Unit 2 'lddal (Waiting Period Week 1. | Assignment 1
Unit 3 Law of Inheritance in Islam Week 13 Assigmn#3
Revisions Week 14 | Assignment 1

FINAL EXAMINATION AND GRADING

Your final examination constitutes 70% of the totalurse grade. It
comes at the end of the course. Duration of theneation is between
two and three hours. Make sure you cover all tleasof the course
during your reading hours. For you to get good madu are advised to
revise all that you have came across in your asseg, all the thirteen
units, as well as your materials.

viii

4
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COURSE GRADING

The breakdown of the course assessment marks ceeelnein the table
below.

Assignment (the best three out of the four 30%
tutor-markedassignments

Final Examination 70%
Total 100%

HOW TO GET THE MOST FROM THIS COURSE

The study units replace the university lecturedistance learning. This
is one of the great advantages of distance learyiog can read and
work through a specially designed study materiaigar own pace, and
at a time and place that suit you best. Think @fsitreading the lecture
instead of listening to the lecturer. In the sanmeywa lecturer might
give you some readings to do, the study unitsytall where to read, and
which are text materials or set books to consudtl re provided with
exercises to do at appropriate points, just astarer might give you an
in-class exercise. Each of the study unit followsoenmon format. The
first item is an introduction to the subject matérthe unit, and how a
particular unit is integrated with the other uniéisd the course as a
whole. Next to this is a set of learning objectiv€bese objectives let
you know what you should be able to do by the tiyoa have
completed the unit. These learning objectives asannhto guide your
study. The moment a unit is finished, you must gekband check
whether you have achieved the objectives. If thisnade a habit, then
you will significantly improve your chances of pegsthe course. This
will usually be either from your set books or frameading section. The
following is a practical strategy for working thigiu the course. If you
run into any trouble, telephone your tutor. Rementbat tutor’s job is
to help you. When you need assistance, do notadtesiv call and ask
your tutor to provide it.

Read this course guide thoroughly, this is youst fissignment.

1. Organise a study schedule. Design a ‘course owghie guide
you through the course. Note the time you are drpeio spend
on each unit and how the assignment relate tortfis. Whatever
method you choose to use, you should decide onvaitd in
your own dates and schedule of work for each unit.

2. Once you have created your own study scheduleyeiything to
stay faithful to it. The major reason why studefaitis that they
get behind with their course work. If you get inkifficulties with
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your schedule, please, let your tutor know befoiie too late to
help.

3. Turn to Unit 1 and read the introduction and thgdtives for the
unit.

4. Assemble the study materials. You will need your seoks at
any point in time. As you work through the unit,uywill know
the sources to consult for further information.

5. Keep in touch with your centre. Up-to-date couns®rimation
will be continuously available there.

6. Well before the relevant due dates (about four wdedore due
dates), keep in mind that you will learn a lot bgind) the
assignment carefully. They have been designed Iyl meet
the objectives of the course and, therefore, valphyou pass the
examination. Submit all assignments not later thtre
appropriate date.

7. Review the objectives for each study unit to confithat you
have achieved them. If you feel unsure about anythef
objectives, review the study materials or consatintutor.

8. When you are confident that you have achieved a’suni
objectives, you can start on the next unit. Procaeid by unit
through the course and try to pace your study sb ybu can
keep yourself on schedule.

9. When you have submitted an assignment to your témor
marking, do not wait for its return before startmgthe next unit.
Keep to your schedule.

10. When the assignment is returned, pay particulanatn to your
tutor’'s comments, both on the tutor-marked assigrnrfeem and
also the written comments on the ordinary assigrsnen

11. After completing the last unit, review the coursed gorepare
yourself for the final examination. Check that ymave achieved
the unit objective (listed at the beginning of eagtit) and the
course objectives (listed in the Course Guide).

FACILITATORS, TUTORSAND TUTORIALS

Kindly utilise the guidance of your tutors judickly. Among your
tutor’s responsibilities are to:

1. mark your assignment
2. assess your performance
3. comment on your assignment.

Having the name, phone number and address of yor &t hand for
easy contact is a wise act indeed. Don't skip a@nyoar tutorials. The
dates, times and locations of these tutorials ballmade available to
you. Discussing your difficulties with fellow studks as well as with

X
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your tutor will surely put you on course in buildina formidable
confidence in what you know. You can gain tremermstiodrom the
course tutorials by trying as much as possiblertavdquestions before
coming to the tutorial from the unit you are notagkwith. Don't ever
feel shy to put these questions before your colleagand your tutor as
well.

SUMMARY

ISS 339: Islamic Family Law a course that provides you with the basic
understanding of the family matters in The Islaniaw. Its main
objective is to shed light on the ways Islam hasdignily matters such
as marriage and all what it entails, divorce, fgnfililding, as well as
inheritance. Every system has its own way of deakmth family
affairs. That of Islam is showcased in this course.

This course guide has been designed to ease yarairlg in such a way
that both the aims and the general objectives alseathieved. You are
advised to make maximum use of the course guides Wi help you
have the anticipated result.

Here is wishing you a successful course of study.

Xi
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MODULE 1

MODULE 1 MARRIAGE IN ISLAM ( AN-NIKAH OR AZ

-ZAWAY)

Unit 1 Components of Islamic Family Law, the Purpose and
Wisdom behind it

Unit 2 Marriage as a Contract and the Preliminaries afrige

Unit 3 Prohibited Degrees of Marriage

Unit 4 Marriage with Non- Muslims

UNIT 1 COMPONENTS OF ISLAMIC FAMILY LAW,
THE PURPOSE AND WISDOM BEHIND IT

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content

3.1 Components of Islamic Family Law

4.0 Conclusion

5.0 Summary

6.0  Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

Islam, being a total way of life, has provided gglides for both the

spiritual and mundane needs of mankind in its etytirThis is spelt out

in the

Shar‘ah. Every action in life has purpose(s) forbting carried

out. Marriage in Islam has its own mundane andtsgirpurposes. In
this unit, the major components of the Islamic fgmaw will be
highlighted.

Likewise, reason why the Creator instituted magiaghong mankind in
general and among the Muslim in particular will toeated as well as
wisdom behind marriage.

2.0
At the

OBJECTIVES
end of this unit, you should be able to:

mention five components of the Islamic family law
describe in brief, what marriage entails in Islam
analyse the main purposes of marriage in Islam
critically examine four divine purposes of marriagdife
describe the ephemeral importance of marriage



ISL 339 ISLAMIC FAMILY LAW

o assess the wisdom behind marriage.
3.0 MAIN CONTENT

3.1  Components of Islamic Family Law

The Islamic family law is a law guiding relationphibetween a member
of a family and another, most importantly, betwéeisband and wife,
father and children, and mother and childi®ame of the areas touched
by the Islamic family law are: marriage and itslipnéharies, marriage
as a contract, constituents of valid marriage, mger impediments,
marriage with a polytheist and with the peoplelw book, concept of
polygamy, guardianship and paternity, parents'trigla Muslim home,
headship of the familypafagah(the maintenance), child upbringing in
Islam @l- hadanal, breastfeedinga{- rida‘ah), fosteragedl- kafalah,
and adoption ,family planning and birth controlerof man and woman
in the home, just and fair play by the parents agrtbeir childrentalaq
and khul' ( divorce at the instance of wifé)ddah (waiting period) as
well as inheritance. Some of these componentseofsiamic family law
will be dealt with here while others will be dealith in subsequent
units.

Islam enjoins marriage and strongly abhors celibddgrriage is a
means to emotional and sexual satisfaction. Thait igives room to
individuals to gratify his/her sexual desire lemisitely thus, preventing
one from going into any extra-marital relationshyhich is
unequivocally and categorically condemned by Is|&tarriage is also a
mechanism of tension reduction where each of tmgegawill serve as
‘shock absorber’ or ‘comforter’ to each other imé of hardship and in
need of companionship. Another wisdom behind mgerias that
legitimate off springs will be produced into thenmmunity of mankind
where love between the couple and their childreacpful co-existence
among the family members together with tranquiil prevail. Allah
says in Q30:21:

530 oSin Jran s Ll | il T 5 pSukil (g0 oS3 31 (0 4le
O3 880 58 LY el (8 ) des

Meaning:

. And among His signs is that He created for you mdtem
among yourselves, that you may dwell (live) in duahty with
them, and He has put love and mercy between yoartdie
undoubtedly, in there is signs for those who reflec

Marriage is also an approach to inter-family akia where a member
of a family will go into another family, thus, jong the two families
together. This is testified to in Q25: 54:

2
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18 iy S5 pgaas Ty elall (e GBS (5301 58

Meaning:

o And it is He who has created from water (i.e., s®n@&human
being and made him (a relative by) lineage and mage. And
ever is your Lord competent (concerning creation).

As a result of this, a kind of solidarity will enger between the two
families. It also gives sound health for gratifyisgte of mind. Above
all, it is an act of worshiplljadah); a religious commitment that attracts
half of one’s whole religion. This is as said bg farophet:

L) Caaill b ) (30l al) Caal JaSiu) 388 dal) £ 35 13)

Meaning:
o When a man marries he has fulfilled half of hidggieh, so let
him fear Allah in the remaining half.

This is, in fact due to an embodiment of toleranpatience and
perseverance that it shoulders from both sidesaduition to this, for
any Muslim to attain a complete believer’'s stategshe must follow
this tradition of the Prophet, i.e. marriage:

e puld i e ) ey ST S

Meaning:
o Marriage is my tradition and whosoever keeps awaynf my
tradition is not amongst my people.

Marriage helps in the distribution of rights andigdtions of both male
and female members of the family. It is also a mseah social
placement. With marriage, human race will contitméve on earth and
Muslim nation in particular in a chaos-free enviraent.

SELF-ASSESSMENT EXERCISE

I. Mention seven components of the Islamic family law.
il. Critically assess the purpose(s) of marriage ingkemic law.

4.0 CONCLUSION

Without a rule and regulation guiding sexual relaship between male
and female on earth there is no doubt that humaietyowill look like

that of animals and birds. The reasoning faculyosved human beings
makes it imperative for them to organise a systégoming together of

3



ISL 339 ISLAMIC FAMILY LAW

opposite sex in terms of relationship. Differeritgiens have different
ways of life as far as marriage is concerned. H@awrethe Islamic

marriage institution possesses some distinguist@atures that make it
exemplary in operation. You can take any otheresysdf marriage side
by side with the Islamic system of marriage and para the

differences.

5.0 SUMMARY

The Islamic family law has many components but eEfdhem are inter
—related. Some of them have been mentioned abdweekitowledge of
these would lead you to the knowledge of thosemeitioned.

Generally, marriage has purposes in life. Howewetslam its purpose
is more than mere acquisition of worldly gainsamslconsiders it as part
of one’s religious duty that must be fulfilled ttaan maximum piety.
Procreation of offspring in Islam is a means focreasing Allah’s
servants on earth other than for gaining any adwgnin this world.
Through marriage a Muslim can come closer to higa@r by
performing certain marriage responsibilities, shwoyvi tolerance,
patience, and other virtues in the relationshiper&fore, marriage in
Islam is a means of emotional and sexual satisflactt is a mechanism
of tension reduction, a means of legitimate pratweasocial placement
and an approach to inter-family alliance and graagtidarity. Most
importantly, it gives chance for actslbbdahand acts of piety

6.0 TUTOR-MARKED ASSIGNMENT

Mention five components of the Islamic family law.

Discuss in brief, what marriage entails in Islam.

Critically examine four purposes of marriage i lif

Analyse the main purposes of marriage in Islam.

Compare and contrast the purpose of marriage amlgind any
other system.

Assess the wisdom behind marriage.

akrwhE

o
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UNIT 2 MARRIAGE AS A CONTRACT AND THE
PRELIMINARIES OF MARRIAGE

CONTENTS

1.0 Introduction
2.0  Objectives
3.0 Main Content
3.1 Marriage
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

In this unit, we shall deal with the concept of mege as a contract as
well as a religious sacrament in the Islamic lawelvise, we shall look
at the preliminaries of marriage and its requiretsien

2.0 OBJECTIVES

At the end this unit, you should be able to:

o describe the contractual elements of marriage
o analyse the preliminaries of marriage
o evaluate the basic requirements of marriage.

3.0 MAIN CONTENT
3.1 Marriage

The question of whether marriage is a sacramerg oontract seems
hardly applicable in Islam. Rather, it has the edatrof being a contract
and a religious sacrament. It is a divine institi This is seen in a
prophetic tradition narrated by Anas (among others)

" AL Chall) B A 3 cpall Chual JaSiad 488 aad) z 35 13)
Meaning:

o When a man marries he has fulfilled half of higgieh, so let
him fear Allah in the remaining half.

On the other hand, it is a solemn covenant betwdiah and the human
parties as well as between these parties themsdbedsre the contract
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can be a valid one, certain conditions must be r8etme of these
conditions relates to the contract itself; othershte personality of the
contracting parties. The validity of marriage cantrmakes it legal to be
consummated in the Islamic law. The conditions thake a marriage
contract valid in the Islamic law are seen as dnthe preliminaries of
marriage. A man must be competent enough to cheydsponsibilities
showered on him by marriage contract. This competdies in being
able to provide for his wife's needs; such as fegdclothing, shelter,
health care and above all security. It was narrdabed the Prophet
(SAW) says:

Ol g uanll (e 4ild = 5 il el aSia g Uil o Ll pdina
sla g Al 4dld o gually 4alad iy ol (o5 7 AL

Meaning:

o Oh you youngnen, whosoever has the prerequisite of marriage
among you should go ahead and marry, for that alp him to
lower his gaze and guard his modest.

Another preliminary matter is in the selection obide. The male is
allowed, as recommended by the prophet, to seeanteaded bride,
know her physical uprightness so that he will nakeany mistake in
judging any defect in her that can destroy thdati@nship or cause any
hatred between them thereatfter. It is enough femtian to look at both
the face and hands of the woman or the lady cligicdhe would-be
bride is also allowed to do the same. With this,dneshe can have
sufficient idea about her or his personality an@utg. A passionate
gaze at the woman or lady or at the man is forlndde both parties as
cited by the Holy Quran, Q24:30-31.

However, beauty is not the utmost property one msaatch for in the
bride to be. It is the religion of Allah and pietythat bride that must be
the highest feature to look for in marriage; tholxgauty, wealth and
nobility compliment these.

The Prophet says:
JEIECE U RUALYRSHISERVETR PRPS PEN PRPIWEN PRUL A SR R B«

Meaning:

o Woman is married for four things: for her wealtbr her nobility
(family lineage), for her beauty and for her retigi (piety). It is
better (for you) to look for a religious one (pioiggnale) for you
to gain (at last).
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According to different opinions of scholars and sals of thought,
marriage may be a compulsory aéliib) on a certain male Muslims. It
may also be a permissible adMystahabb on other individuals. It may
also be a detestable adddkrizh) for certain group of people. Marriage
may also be an unlawful add&ram) for another certain set of people
according to the Islamic Law.

For those individuals who have the means to cateraf wife and
children and are afraid that they may transgressbttundary of Allah
through illegal sexual act if they do not marry,rnage is compulsory
(Wajib) for those set of people. Likewise is the casa efoman who
sees marriage as the only option for her not toronlegal sexual

intercourse due to her strong sexual urge. Marriagecommendatory
(Mandzb) for a person who can control his sexual urge frioaing

tempted by Satan but wishes to have children. Agemwho has the
power to control his sexual urge, unwilling to hasleldren and feels
that marriage will not prevent him from performimgs duties to his
Creator marriage is superogatoMubazh) on this type of person.

Marriage is detestablé/gkrizh) for a man who has no sexual urge at all
and this will not hurt his wife or he has no lowe €hildren or sees that
marriage would make him relent in his religiousighiions. Marriage is

a forbidden actHaram) for an individual who has no sexual urge at all
in which the woman can get any sexual satisfaadiohas no means to
maintain his wife and children or has a seriougesk that can affect his
wife and the children. Notwithstanding, the Propaejoins that piety
and righteousness should be the utmost motive ofiage. He was
reported to have said:

ce oY1 3y o) Sl 5l Jans 3 alaall tagise A e (3 A5
Caldall 3y A 2SU

Meaning:

o There are three persons whom the Almighty Allah rgist to
assist: He who fights in the cause of Allah, he wbeks to buy
his freedom (from slavery), and he who marries withiew to
secure his chastity.

However, there are differences of opinions on thesrguiding marriage
among scholars and different schools of thoughes€&hdifferences can
be seen in the references for further readingsareuguided to in this
course.

As far as the contract is concerned, it must hga df marriage allowed
by Islam and not a bad contract, that is, it mudtb®e made on another
valid marital contract. There should not be an iofadeceit in the
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contract and between the contracting parties. Likewthe contract must
not be between two parties whose marriageabilitgisnely illegal
according to the Sharah. Such is marriage between blood siblings,
between a man and his wife’s blood sister. Therestnine a direct,
unequivocal proposal and a corresponding accep{@uleah or al-/jab
wa al-Qahil). This must be so explicit, devoid of ambiguityalo- in
case the contracting parties are present. Theré Ipeuan unequivocal
consent of the woman's guardidiidliyy). This may be her father or any
other male father's relative who can stand in ptdeer father. In case
no father or a near relative, the leader of the Iivhss can be the
guardian. The Prophet says:

Jabs LealKis Leal g jun a5 31yl L

Meaning:
o Any woman who got married without the permissionhef
guardian, her marriage is null and void.

There must be at least two male, freeborn, and dtomgnesses. They
must be Muslims. According to opinion of differesttholars being a
Muslim is a condition for witness when both partiase Muslims.

However, there is a divergent opinion among theagltshof thought that
if the man is a Muslim and the woman is among thepge of the book
the two witnesses may differ in religious status Muslim and one of
the people of the book.

In addition to this, dowerahr or Sadaq is another basic requirement
of marriage contract. It must be paid into the hahthe lady or woman.
Its material varies. It may be in form of money ather valuable
materials. The Prophet was reported to have said:

Meaning:
. Marriage is not valid except with a guardian, dowend two
upright witnesses.

Marriage feast\Walimah is considered by the scholars of school of
jurisprudence aSunnahMu’akkadah It is a condition laid down by the
Prophet. He was reported to have said while higldk®n Fatimah was
being married to ‘Ali:

Aady (e el 1Y )

Meaning:
o The bridegroom must prepare a marriage feast.
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Among the conditions that must be fulfilled by tparties themselves
are:

o Each of them must be a sane person.

o Both of them must be matured persons. In caseetimalé is not
all that mature (i.e., she is a minor) her guardiarst represent
her.

o The male party must be a Muslim while the femalestthe a

Muslim or a woman from the people of the book (Jews
Christian). If any of the two parties is a polystemarriage
between them is strongly forbidden as stated ir2@P:

152Ky 5 aSiime ol S e (e pd e WY e a Gl A | ass Y
Ay )l e Geen il g) aSae) sl e phe (e pd Gale daaly T sien (Sa S RSl
O8N aglal Ll Aille (g 433 B jiaall g diall ) 5oy

Meaning:

o And do not marry polytheistic women until they &ad. And a
believing slave woman is better than a polytheasen though
she might please you. And do not marry polythemen (to your
women) until they believe. And a believing slaveetier than a
polytheist, even though he might please you. Timse (you) to
the fire, but Allah invites paradise and to forgress, by His
permission. And he makes clear his verses (i.dinances to the
people) that perhaps they may remember.

There must not be element of coercion upon the gfagach party into
the contract.

Your references/further readings will provide famuya comprehensive
detail of these differences of opinion by the sam®land the schools of
thought.

SELF-ASSESSMENT EXERCISE

Analyse the preliminaries of marriage and discings requirements of
marriage.

4.0 CONCLUSION

The aim of the Islamic Law as far as marriage isceoned is to build a
family tie devoid of cheating and falsehood. Theref marriage is
made a contract between two parties- male and &riighen one says
something is a contract, it means that there walabaid down rules and
regulation guiding such contract. The breach of ahyhese rules and
regulation will render the contract null and voldarriage is henceforth

1C
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not a do- or- die affair. It is legal and accepeaibl as much as the terms
of the contract are complied with and vice - vetaaaddition to this, it
is a covenant between the two parties and theid,L&llah, whose rules
and regulation must be followed in the marriageti@mt. Thus, it is a
form of worship [badal in the religion of Islam.

5.0 SUMMARY

In this unit, we have treated the preliminariegjuieements, rules and
regulations guiding marriage contract as well asrdtigious implication

of marriage. You should be able to analyse theseneter you are
asked to do so.

6.0 TUTOR-MARKED ASSIGNMENT

1. Discuss the contractual elements of marriage.
2. Analyse the preliminaries of marriage.
3

Evaluate the basic requirements of marriage sthemgid with
Qur’anic verses and the prophetic traditions.

7.0 REFERENCES/FURTHER READING

Abu Bakr Jabir al-Jazairi (1995Minhaj al- Muslim. Beirut: Dar El-
Fikr.

Ali. M. M. (1986). The Religion of IslamNew Delhi : Taj Company.

Doi, A. |. (1984). Shari’ah: The Islamic Law London: Ta-Ha
Publishers.

Hammudah 'Abd alAt1 (1977).The Family Structure in IslanAmerica:
Trust Publications.

Laleh, B. (1996)Encyclopedia of Islamic Law: A Compendium of the
Views of the Major School€hicago: ABC International Group
Inc.

Shaykh Sayyid, S. (1997Figh as- SunnatBeirut: Dar EI- Fikr.
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UNIT 3 PROHIBITED DEGREES OF MARRIAGE
CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Permanently Prohibited Degrees of Females
3.2  Temporarily Prohibited Degrees of Females

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

There is a restriction to the type of female, a Mugan marry. For any
marriage to be a valid and legal one the woman moisbe among the
prohibited degrees of marriage. This prohibitioryrha caused by blood
affinity (an-Nasal), in-lawship &l-Musaharal), breast-feeding af-
Radz”) or certain conditions. The two types of the pbaions are
analysed in this unit.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

o state the three causes of prohibitions on marneigje a type of
female

o enumerate the women under the permanently protidiegrees

o mention the women under the temporarily prohibdedrees.

3.0 MAIN CONTENT

We have two types of prohibitions from marriagemedy: permanent
degrees of prohibitiona(-Muharramat Mu'abbada)y; and temporary
degrees of prohibitiora(- Muharramat Mu'aggatahn

3.1 Permanently Prohibited Degrees of Females
(al-muharramat al-mu’abbadan)

The set of females in this category that are falrdfor a man to marry
are:

12
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The man’s mother

His step mother(s)

His grandmother(s); however high

His daughter(s); however down.

His sister(s); full or consanguine or uterine siste

His father’s sister(s); including the grandfathesister(s)

His mother’s sister(s) including the grandmothei&er(s)

His brother’s daughter(s)

His sister’s daughter(s)

His foster sister

His foster mother’s sister(s)

His wife’s mother

His step daughter (such a daughter should have lbe@nto his
wife with whom he has consummated his relationsHighey
have not consummated the marriage there is nolpticim

. His son’s wife (this does not include wives of &rs whom one
adopts.

All these are expressed in Q4:22-24.

Crayn St sl g Uita g Lialh IS 4i) Cilu 28 Lo Y eluil) (o aS3LT 2S5 La | gaSY 4"
S wSilgal s dY) iy FY) Gl g wKINA 5 aSillac 5 oSl AT aSiliy 5 oSl Sile
pSL (g oS ) san 8 (NI Sy 5 5 Sl Clgal 5 delia )l o 4K gl 5 aSimaa )
esm‘.\wum\ Al 3la g aSile C‘-’émué-'e-\léﬂ \y,sesuuu@e:m@w
"las ) 15 OIS A ) ile 38 Le V) AN G | grand Ol

Meaning:

o And do not marry those (women) whom your fathersrigth
except what has already occurred (before Islamiledd, it was
an immorality and hateful (to Allah) and was evdé a way.
Prohibited to you (for marriage) are your mothergpur
daughters, your sisters, your father’'s sisters, ryonother’s
sisters, your (milk) mothers who nursed you, yastess through
nursing, your wives’ mothers, and your step-daughtender
your guardianship(born) of your wives unto whom jane gone
in. But if you have not gone in unto them, ther@assin upon
you. And (also prohibited are) the wives of younsavho are
from your (own) loins, and that you take (in mage) two
sisters simultaneously, except for what has alreadgurred
(before Islam). Indeed, Allah is ever forgiving andrciful.

All the types of women forbidden for a Muslim pemeatly are

expressed in these two verses and they are thosemvanentioned in
this unit above.

13
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3.2 Temporarily Prohibited Degrees of FemalesMuharramat
Mu’aggatah)

Temporary prohibition means that a man can stilirpnghose women
forbidden for him to marry when the circumstancer@unding the
prohibition is lifted and removed. Those sets ofmvem under this
category are as follows:

. A sister to a man’s wife who is still alive unddret man’s
custody. As soon as the wife is dead her sistenasmore
prohibited for the man. This is evident in the setwerse quoted
above.

o A married woman whose marriage contract has notn bee
terminated either by death of his husband or bywarde. When
his husband dies or he divorces her and her waitegod
(’lddah) has lapsed the prohibition has ended.

o A woman in her waiting period’lfildah) is under temporary
prohibition for marriage. This is seen in Q2 :235:

MLl QU Al s K BN T ge3ai Y "
Meaning:

o ...And do not determine to undertake a marriage e@mtuntil
the decreed periodifildah) reaches its end...

A woman after the fourth wife in a man’s house rehibited. The
prohibition is removed immediately a man’s wiveg &ss than four.
This is because of the prohibition on a Muslim tarm not more than
four wives.

SELF-ASSESSMENT EXERCISE

Evaluate and criticise the wisdom behind the priddib degrees of
marriage.

4.0 CONCLUSION
Prohibitions on certain set of women are boundalzh that must not
be transgressed. The temporary ones are terminé tie permanent

ones are till eternity. Any transgression to thisvsion renders such
marriage illegal, null and void in the Islamic law.

5.0 SUMMARY

Prohibited degrees of marriage are of two typesmpaent temporary
prohibitions. Permanent prohibitions are causedkeeiby blood affinity

14



ISL 339 MODULE 1

(an-Nasab, or in-lawship &l-Musaharah), or breast feedingaf-Rada’)
while temporary prohibitions are caused either hyoth relationship
between a woman and a man’s wife who is alive, alrdvmarriage
contract, or certain the Islamic rules regardingoapt marriage; such as
iddah and restriction of man’s wives to four. You shiblle able to
enumerate the categories of women under this ptarlbwvhenever you
are asked to do so.

6.0 TUTOR-MARKED ASSIGNMENT

State the three causes of permanent prohibitiomearnage.
Evaluate the women under the permanently prohilueggee.
Enumerate the women under the temporarily protdhiegree.
Highlight the causes of temporary prohibitions.

PwnhpE

7.0 REFERENCES/FURTHER READING
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UNIT 4 MARRIAGE WITH NON-MUSLIMS
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50 Summary
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1.0 INTRODUCTION

Marriage constitutes a very important aspect ofgi@h in Islam.
Therefore, it must not be treated with levity ortbgialised. With the
religion of Islam, mankind is called into the walyAdlah in its entirety.
Marriage could help to sustain the answer to thi$ @ otherwise. In
this unit, we shall deal with the Islamic view orammage with non-
Muslims; either Jews, Christiartsggbitn, Zoroastrians or Polytheists.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

o evaluate the Islamic view on marriage of a male IMusvith a
Christian or a Jewish female

o criticise marriage of a female Muslim with a nonten®luslim

o explain the Islamic view on marriage of a male Nruswith a
polytheist female

o enumerate the advantages in a marriage betweeneaMuizlim

and a female Muslim.
3.0 MAIN CONTENT
3.1 Marriage with a Non-Muslim

A Muslim marriage with a non-Muslim can be of tiypes: a Muslim
man married to a non-Muslim or a Muslim woman ne&frio a non-
Muslim. The non-Muslim may be people of the bookpoiytheist or
those whose scholars differ on their religiousustatvhether they are
people of the book or polytheist, marriage in Islamong other things,

16
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is supposed to be an institution where both huslaanadwife help each
other to improve spiritually for success in the ldfter. This objective
could not be achieved in a home where husband @edhwoid different
and opposing worldly views and perspective of traril reality. And at
the same time each party views the other as beirtgeowrong religious
path.

3.2 Marriage with People of the BooKAHLUL-KITAB)

The people of the boolAflul- Kitab) are the Christians and Jews. A
Muslim man is allowed to marry a Christian or a iwwvoman. This is
permitted with a non-abrogated verse of the HQuran and a
consensus of opinion of thedlama’. Q5:5 says:

aed da aSalada g oS) Ja QLD ) g gl (Al plada g cilydall oS3 Jal a5l
O sl 13) 2818 g U ) 53 03] (e Clianall y Cilia sl (3 Cliasdl

Meaning:

. This day (all) good foods have been made lawfud, the food of
those who were given the scripture is lawful fouyand your
food is lawful for them. And (lawful in marriage egr chaste
women from among the believers and chaste womendroong
those who were given the Scripture before you, wimenhave
given them their due compensation, desiring chastitot
unlawful sexual intercourse or taking (secret I®zer).

However, despite the fact that some of the compenad the Prophet,
and their followers such as 'Uttam, Talhah and Muahid married
women of the Book, Ibn ‘Umar disagreed with theicdion to do so.
According to him anybody who calls a Prophet ofahll Lord is a
polytheist. On this ground a Muslim should not mairem. According
to the exercise of certain scholars marriage witKitab: woman is
discouraged when there are many Muslim women ydietonarried in
the society. This is because they would not getrigdhto Kitab: men;
Muslim men are encouraged to marry them. Thereddferent views
from schools of thought regarding this type of nzaye. None of them is
compelled to a rule that must be followed in coesition of their
religious belief. The Maliki says that marriagedstestable Makrih).
The Hanaff school also disapproves of such marriages, mgstitantly
when the woman is from a place of w&a( al-harb). In addition to
this, many scholars opine that, that type of mggias detestable
(Makrzh). This is with regard to some circumstances. Thstrassential
of them is that the laws and rules guiding the sypefood a Muslim
should eat, the type of drink he should have, ttica values that
should be followed in a Muslim home is stronglydalikely to be

17
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hindered by such marriage. Many of the unlawfuld®dorbidden in
Islam may be delicious to the Christian or Jewigiman living under a
Muslim man. As a result of this, her children foetMuslim man may
not be properly trained Islamically. Thus, breedingediocre
Muslims/half-baked Muslims or non —Muslims out d¥laslim home.

It was recorded that those companions of the Pitagiektheir followers
that were married to Christian or Jewish women wesg strong and
smart in handling the relationship. Consequenkigjrtchildren were not
influenced by their non-Muslim mothers. Unlike tlpsesent age when
religion has become a burning fire stick that isywaifficult to handle.
Marriage to a Christian woman or a Jewish woman meyse a big
problem in the home. In the same vein, female NMuslare more than
enough in our communities now.

3.3 Marriage with Sabian and Majas

Sabians are the communities who do not have anycplar religion.
Their beliefs fall in-between the belief of the dastrians, Jews and the
Christians. Ibn Katin, in his commentary of th@ur'an, says that the
Sabians lived in the vicinity of Iraq. They knewlal and had their own
Shar’ah. They used to pray in the direction other than@@dah. They
also used to worship angels. Abdur Rahman bn Zaysd that they lived
in the Island of Mosul and used to saw ilaha illa Allah’ but they do
not practice it, and they have no book or prophée polytheists in
Makkah used to say to the companions of the Praplagt

A Y)Y U@ 8 agisendy Oslall oY 38

Meaning:
o These Sabians resemble them (companions) in saanigpha
illa Allah.

Al- Qurtubr says that some scholars consider them as monistlaaid
that they believe in stars and its effects. A&ziRopines that they are
people who believe in and worship the planets.

Scholars have different history on the SabianseBam these different
understandings on their essence, some scholars thahthey should be
treated as people of the book whose book had bestortdd. Thus, a

Muslim is permitted to marry a Sabian lady. We hawme scholars as
well who have their doubts on marriage with themisTis because their
belief in the real sense is not clear. They mayré&ted as the people of
the book if the principle of their faith is the samwith that of the Jews
and the Christians. With this, marriage with them permitted.

Contrarily, if the principle of their belief is nthe same with that of the

18
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people of the book, they will then be consideregalgtheists. On that
basis marriage with them will not be permitted.

As far as Majs, the worshipper of fire, (Zoroastrian) is conegtnlbn
an- Nadhir says that marriage with their ladiesaiing meat of animals
slaughtered by them is not forbidden. It was reggbthat Umar bn al-
Khattab once said:

el A aial (a6 50l L

Meaning:
o | do not know how to handle their (Majus) affair.

Abdu ‘r-Rahnan bn Awf replied him that he heard the Prophet say:
Meaning:
o Treat them in the same way as Ahl al-aKit

This is a proof that they are not among the peopléhe book. Abu
Thawr opined that marriage with Zoroastrians isflawrhis is based on
their affirmation of their religion tax payment juss the Jews and the
Christians.

3.4 Marriage with Polytheists

Marriage between a Muslim and a Polytheist is gfiprcondemned in
Islam. Either a male or a female Muslim, there mustt be a marital
relationship between him/her and a polytheist arthe Quran in
Q2:221.

| 5aSEY 5 aSine ] 51548 pie ot Adage el 5 Ga (i IS 0l | a8 Y
e oo il gl aSane) sl & pha (e o3 Gede 2l ) siain (a (S il
ddall ) sen Al 5530 aglel Gulill dille (g 433y 3 iall

Meaning:

o And do not marry Polytheistic women until they @& And a
believing slave woman is better than a polythessen though
she might please you. And do not marry Polythemsgn to your
women until they believe. And a believing slavbetier than a
polytheist, even though he might please you. Timé#e (you) to
the fire, but Allah invites paradise and to forgiess, by His
permission. And he makes clear his verses i.einandes to the
people that perhaps they may remember.
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The reason for this is expressed in the verse: sliMwoman assists in
following the path of Allah, while the Polytheistillveventually lead

astray or adulterate a Muslim’s faith, thus, legdmm/her into hell fire

in the hereatfter.

SELF-ASSESSMENT EXERCISE

What can you say on marriage of Christian’s ladigsviuslims in this
our age in Nigeria?

4.0 CONCLUSION

The essence of marriage in Islam is more than mver&lly comfort, it
is significantly important in building a life thatill eventually lead the
home into the eternal comfort. This is a confirmatof spiritual essence
of a marriage. Marriage with a Christian or Jewigloman is
discouraged in this era; though the law that perntiis still binding.
The opposite of this is vehemently forbidden, tlsaa Muslim woman
should not marry a man from both the Christian gredJew’s family. In
the case of marriage with the polytheist, both rirede and the female
Muslims are forbidden to take a partner(s) amoegith

5.0 SUMMARY

Non-Muslims who are treated in this unit are: Tle®ge of the book
(Christians and Jews), the Sabians, the Zoroastrand the polytheists.
Marriage with any of them needs an explanatoryutision as described
above. A Muslim man or woman is forbidden to hamg marital affair
with a pagan fellow until he/she is converted ilsiam willingly. In the
case of marriage with people of the book a Muslioman is forbidden
to marry either a Christian or a Jew while a Mustiran is permitted by
the law to do same but is discouraged from som&ioecircumstances
that are liable to hinder the relationship religilyu As far as the Sabian
and the Zoroastrians are concerned, marriage whiir twomen
advances different views.

6.0 TUTOR-MARKED ASSIGNMENT
1. Evaluate the Islamic view on marriage of a male IMusvith a

Christian or Jewish woman.
2. Assess critically marriage of a female Muslim w#ghnon-male

Muslim.

3. Explain the Islamic view on marriage of a male Musivith a
polytheist female.

4. Enumerate the advantages in a marriage betweerieaNhgslim

and a female Muslim.
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5. Describe Muslim marriage with the Sabians and Magjia
men/women.
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1.0 INTRODUCTION

Marriage in Islam confers duties on each of theptmuSome of these
duties are reciprocal while some are complementatryhe same time,
some are unitarily handled by each party. The deféa partner in

dispensing his/her roles in a home will hinder vl meaningful life
presumed by the marriage.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

o state the reciprocal roles that are to be perforbyeithe couple

o describe the roles of a wife in her husband’s hareording to
the Islamic Law

. explain the roles of a husband to his wife accaydmthe Islamic
Law

o describe how these roles could be played by botiiepato

achieve the benefits of marriage in the Islamic Law
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3.0 MAIN CONTENT

The rights of one partner in a marriage is anotlpartner’s
obligations/duties and vice-versa. There are sagies that are shared
by both parties likewise; there are duties thatshiaed by both of them.

3.1 Reciprocal Roles between the Couples

Some of the roles shared by both parties are that:

o Both of them should accord due respect and maxitnomour to
each other

. Both of them are entitled to good marital relatiwpsand sexual
enjoyment from his/her partner

. Each of them should give due honour and respettigaelative

of his/her partner

o Each of them is entitled to inheritance from th&atesleft behind
after the death of his/her partner

. Each of them should keep the secret of his/henpart

3.2 The Role of the Husband in a Marriage

In an Islamic home the husband has some roles tesdthat must be
carried out as conferred on him by the law. Men t@gged as the
“QAWWAM/N" that is, the protectors and the maintainers ofmen, in

the Qur'an. This is due to the maintenance responsibility asgd on
men by Allah. This can be seen in Q4:34:

o ) el e 1581 Lay g (any o aguians i) (b Lagelaill e () sal 58 Qs )

Meaning:

o Men are in charge of women by (right of) what Allzds given
one over the other and what they spend (for maarea) from
their wealth.

Some of these roles are done with materials whilers are immaterial.

Among the material roles are:

o Giving the wife her dowerMahr or Sadaq). This is one of the
duties of the husband that must be fulfilled beftre marriage
could be considered legal. The dower is given in amaterials
the woman prefers. It may be money, jewelries, tmneio
materials. Its mode of payment depends on the agree
between both parties. It may be paid in installmeltmay also
be deferred. The woman may also return part otithweer to his
husband. At the same time it may be paid immedidiefore the
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contract is sealed. Whichever way it takes it isight of the
woman and the duty on the man that must not bisgettd. The
Holy Qur’an says:

Ly e Ui o 5168 i e 5 e oS0 ala (8 Al (giBaa oLl | 501

Meaning:

o And give the women (upon marriage) their (bridaljft g
graciously. But if they give up willingly to youyahing of it, then
take it in satisfaction and ease.

Maintenance:An —Nafaqgah It is the duty of the man to provide for the
maintenance of his wife as spelt out in the aforginaed verse of the
Quran. This includes provision for her feeding, clothinghelter,
services, health care and all the expenses thaitbmrate the well being
of the home. This is made obligatory on the huskantheQur’an, the
Prophetic traditions and the consensus of tHarma'. In Qur’an 2:233:

g s W) Gl QISEY Ca g pmally g guS 5 gl ) Al aslgall e 5

Meaning:

o ...And upon the father is their (i.e. the mothers9vision and
their clothing according to what is acceptable. Merson is
charged with more than his capacity.

In another verse Q65: 6 Allah says:

Ogle luail a Lty eSJ.AJ‘OA AliSa s Ot S
Lo Gy s Ggale 198l Jas Y ) S O

Meaning:

o Lodge them (in a section) of where you dwell owafr means
and do not harm them in order to oppress them. Antiey
should be pregnant, then spend on them until theylgrth...

Among the traditions of the prophet in supportho$ tmaintenance are:

Z%JJ' Gl 4 d}“u‘-.é sald J8 e A =2 L5)_.,._“33\ M}Lu e -J& ___?4,31:1_};;3
Ll
Aasll Qi Vg G guSiy Ciaxda 13) "l Y jagd Vg s

Meaning:

o Related by Muawiyah al-Qushayri, may Allah be péehsvith
him, He said: | said oh the Messenger of Allah wkahe right
of our wives on us? The Prophet said: You showdd feer when
you eat; you should clothe her when you clothe s@ifir don’t
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ever beat the face (of the wife), don't insult jhand don't
neglect her except in the house.

Except the woman proves recalcitraNMuéhiz) to her husband for no
cause should he leave her not catered for accotdirtgs capability.
Failure to give all this provision intentionally aomts to sin before the
wife and then before Allah.

Among the immaterial aspect of the obligations le# husband is just
and fair play among the wives, provided they areaerihan one, as
much as possible in terms of his material divissomong them; such as
division of days of sleep, division of propertie®ight home, division

of meal, quality of the cloth bought for each oértin accessibility to

each wife, etc. A Muslim should be fair in handlittygs among his

wives lest he falls into sin that attracts penaltye and hereatfter.

Among the penalty for that in this life is that theme may/will not
know peace while among that of the hereafter is tthe man would be
resurrected as a deformed being as said by theh@rop husband is
commanded by the law of Allah to treat his wife w#quity, to respect
her feelings, and show her kindness and consideratispecially if he
has any other wife.

Nevertheless, the man may not be able to be falrjast in terms of

love. This is because the control of the heartnighe hand of the
Creator, Allah. He can twist it whichever directidtie likes. The

Prophet was reported that he used to distributegthamong his wives
in a just and fair manner. However, he used to poasllah to pardon

him on what he did not have its control (i.e., inesrt). The prayer of the
Prophet on this goes thus

lai 5 ellal Y Lasd il D ellal Lo and 128 2l

Meaning:

o Oh Allah this is my distribution on what | have mosw beseech
you not to hold me responsible for what | have owgr and you
have power (on it).

It was explained that what the Prophet referrenh tilis prayer as what
he had no power over is the love for his wives.sTikibecause human
beings’ hearts are controlled by their Creatorrtg direction He wishes
at any point in time.
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3.3 The Role of Wife in a Marriage

Among the duties of the wife which are the husbamughts in the
Islamic home are as follows:

o She should always bring happiness to her husbamdyal and
should be a comforter also
o The woman should not deny her husband sexual pkedsuno

genuine reason
o She should not disobey him in any way except thaickv runs
against the will of Allah

o She should protect herself from any illicit actvasll as protect
her husband’s properties in the home

o She should keep herself attractive always for hesband and
keep her husband’s house tidy always

o She has to keep away from any work that can hititesurvival

of her marriage
J Anybody whose visit to their home is forbidden bsr lusband
should not be entertained by the wife.

This can be understood in many traditions of tr@pRet. Among them:

e 13) g cclicUal Led pal 13) 9 el Lgal) <yl 13) e eluadll pua
il g L 3 elidain Lgie @li ol clil 3 ) Lgigea 13)

Meaning:

o The best of the women is the one when you lookraydu get
joy, when you command her she obeys you, when rgoma
with her she protects you in herself and in youogarty and
when you invite her to your bed she does well.

SELF-ASSESSMENT EXERCISE

Evaluate the role of a husband as the protector tardmaintainer
‘Qawwam’ of the house.

4.0 CONCLUSION

In this unit we have been able to discuss issudb@roles of each party
in a marriage contracted in the Islamic Law. Tlyhts given to women
in Islam are more and better than what other systenmeligions might
give to their women fold. If each part plays his/h@es with the fear of
Allah which is the ultimate goal in keeping a hortieg resultant effect
of this would be a better society groomed for th&aiament of
everlasting bliss in the hereatfter.
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5.0 SUMMARY

Islam divides roles between a man and his wifealdb makes the role
complimentary in many cases. The right of a padiyfers an obligation
on the other and vice versa. This shows how famgespects women
in the community of mankind and makes their impachust-be-felt in

the society. Men are not given absolute poweh&rthome. Women
also enjoy some power that can check that of the maspite of the

appellation given to man by Allalggwwamuithat is the poles. This is
epitomized in the life of a the Prophet with hiss@s. He used to help
them in carrying out house works as well as giventthonour that is
rightly due.

6.0 TUTOR-MARKED ASSIGNMENT

What are the roles of a wife in her husband’s hausker Islamic Law?
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UNIT 2 PARENTS’ RIGHTS IN A MUSLIM HOME
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1.0 INTRODUCTION

Islam enjoins each individual to respect the rigifthis/her neighbour;
Muslim or non-Muslim. Just as the children havehtsgthat must be
delivered by their parents as obligations, the maralso have rights
which are the children’s obligations as emphasisethe law. In this
unit we shall look at these rights and Islamic Eipulations on them.

2.0 OBJECTIVES

At the end this unit, you should be able to:

o examine the texts that listed the obligation clefdhave to their
parents

o evaluate the rule that says that disobedience renpaare grave
sins because of what the parents went through enctild’s
upbringing

o compare and contrast the parent’s rights on theidren in both

the Islamic system and the western system.
3.0 MAIN CONTENT

3.1 Parents’ Rights in a Muslim Home

Naturally, it is obvious or believed that the elgernes demand respect
from the younger ones while the younger ones deskivdness and
care from the elders. However, Islam makes it astdigation on both
the parents and the children to discharge theiividigal duty as
complementary to each other. It is rather a religiduty than a social
one on the child to give their parents their dgdts. This is because of
the physiological natural tendency for the pareotggrow older and
older in such a way that they are bound to be phjlgi weak and
mentally feeble. It is a condition that is pronarngatience, energy lost,
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great sensitivity, and at time, misjudgment. Clatdrat this period in
the life of the parents, may not be able to co-a ¥his condition. For
the parent not to be at the receiving end at tlwaitpn time Allah
commands (and not just ordinary advice) that theyukl be taken care
of by the children. Notwithstanding, either theguas reach this stage of
old age in life or not children, minor or maturede enjoined to obey
their parents in all commands except that one hlhatnegative impact
on the spiritual aspect of child’s life. That isyacommand that calls the
child to having other god(s) with the Supreme Bei8ince the
individual is directly responsible to the Supremeirg), he must make
his religious choice independently without regandahyone else, his
parents inclusively. The ordinance on the righpafents is seen in some
Qur’anic verses such as: Q6:151, 31:14-15, and 17:2%2317:23-24,
Allah says:

Lanaai Sl i (i Lo Blaaa] ¢l gl g ol V) 1 saumd Y el o
Logd il Slas S ¥ 58 Lagd Ji 5 Laa g W g Gl Lag &5 Sl Laa DS

Meaning:

o And your Lord has decreed that you not worship pixem, and
to parents, good treatment. Whether one or botthei reach
old age (while) with you, say not to them (so magh “uff’ (an
expression of disapproval or irritation) and do mepel them but
speak to them a noble word. And lower to them tivey vof
humility out of mercy and say, “My Lord, have meupon them
as they brought me up (when | was small).

Some Prophetic traditions are in support of thise ©f them says:

" Ol B ¢ Al @Y il ge ma | saial

Meaning:

o Refrain from seven destroyers: Worshipping otheitiete with
Allah, sinning against the parents ....

Another tradition says:

A}}S&\omm%‘jiﬂyihiﬂ)did})wi&‘)d})wi?&)d})wi&)"
Ml day

Meaning:

o Shame on a person, shame on a person, shame ais@pgho
witnesses his parents’ old age and does not elerparadise
(through that).

29



ISL 339 ISLAMIC FAMILY LAW

From the above texts from th@ur'an and Hadith), it is obvious that
doing goods to one’s parent is more of a religiags than being a
social/moral norm. How a child should handle hisfbarent when they
are old is explicitly explained in the above veodethe Qur’an while
that prophetic tradition describes the reward faing that in the
hereafter.

Moreover, there is a clear demarcation betweenhAlaght and that of

the parents upon a child. Parents are not entittedmpose their

religious convictions upon their wards; though th#gserve mercy,

compassion, consideration, kindness and reverewce the children.

Each individual is answerable to his Lord/Allah. Nwatter how big,

powerful and influential one of the parents is be ttwo of them,

sentiment should not be used in religious affainisTcan be seen in
some of the verses of tlgur'an. Among them are: Q4:135, 9:23-24,
28: 22, 31:33. Whenever there is an uncompromisoglict between

Allah’s right and parents’ right that of Allah musterrule.

In addition to the aforementioned, thesan mentioned in theQur’'an
connotes that which is right, good, appreciablepieable and beautiful.
This, to the parents may be kindness, consciemtesss compassion,
charity, obedience, support, maintenance, comfwglth care among
other things. After the parents’ demise th&in still continues in Islam.
A prophetic tradition addresses this as follows:

agle A L ) Jguy die (s U Laiy 10U oo bl day ) 0 llle g8 5 Jaws ol 0"
Ju;w&yi}w&;@d&‘ﬁu\d)u)\.}d\s&c‘)\...a.\;y\u.ad;) b;\;h!rzlu}
Ladage )5 Legd Jlaniully Lagale 33Lall ¢ aa )l Jlad axd 108 94y Laa il Lagige
3L e clile (6 o) 5gd Leghd o W] @l aa ) Y A aa ) Al 5 Lagiaaa ol S)
g e

Meaning:

. Narrated by Abu Sayl, dik bn Rabrah as- Sddiyy who said: |
was sitting with the Messenger of Allah when anaAnsan came
to him. He asked (the Prophet): Oh he Messenger of Allah, is
there any (parents’ good/right) remaining upon neebe done
after their demise? He (the Messenger) said: Yas four things
(you should do after their demise): Prayer for theseeking
(Allah’s) forgiveness for them, fulfilling their @mise, honouring
their friends, and joining the (relative) cords whiyou would
not have had save them. This is what is remainpanwou after
their death.

The prophet told the man in the above traditiorr fatts that should be
done for the demised parents: prayer for them &s dbne while they
are alive, seeking from Allah forgiveness for thermaspecting and
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honouring their friends and intimates, as well &g the blood
relations left behind by the parents. All of these parents’ rights and
invariably child’s obligations.

SELF-ASSESSMENT EXERCISE

Compare and contrast the importance of parentist agd child right
with proofs from the texts (Quran and Hadith).

4.0 CONCLUSION

Every right owner imposes a duty on another persot vice-versa.
Parents’ rights are somehow majestic due to itsepla theQur’an. It
always comes directly after forbidding of polythmiswhich is Allah’s
right. Likewise, the rigorous stress passed throoghhe parents since
the conception till the time the child becomes meduand is able to
cater for himself/herself can never be over-emseaksi

5.0 SUMMARY

It is an obligation on the children to obey theargnts provided the
parents’ command do not go against the worshipl@ahfonly. Parents
are also to enjoy their children mercy, compassaarity, goodness,
conscientiousness, maintenance, above all, all itfsan entails. The
parents’ rights on their children transcend theeepéral life. Rather, it
continues after their death.

6.0 TUTOR-MARKED ASSIGNMENT

1. Examine the texts that command as obligation omdiEn to
obey their parents.

2. Evaluate the rule that says that doing bad to oparents and
disobedience to them is a grave sin as a recomgenséhat the
parents have encountered while preparing for thth wf the
child and during his/her upbringing till his/her tmaty.

3. Compare and contrast the parent’s rights on theldren in both
the Islamic system and the Western system.

7.0 REFERENCES/FURTHER READING

Abu Bakr Jabir al-Jazairi (1995Minhaj al- Muslim. Beirut: Dar El-
Fikr.

Hammudah 'Abd alAt1 (1977).The Family Structure in IslanAmerica:
Trust Publications.

The Glorious Qur’an.
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1.0 INTRODUCTION

Different religions and different systems have eliént types of
marriage practised by their adherents. Some areogauonous, while
some are polygamous. It is not a new idea withnisléslam allows
marriage with more than one wife with conditionsdastrongly
restricted it while polyandry is illegal. This unihkes a look at the
concept of polygamy in the Islamic Family Law.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

o explain the wisdom behind the permissibility of ygdmy in the

Islamic Law
o define the type of polygamy allowed in Islam
o describe conditions that may call for more than wife in Islam
o justify the reason for the polygamy practised bg Brophet as

opposed to the false allegation leveled against biynthe
enemies of Islam tagging the Prophet a promiscieilosv.

3.0 MAIN CONTENT
3.1 What is the Concept of Polygamy in the Islamicaw?

When a man marries more than one wife, it is a phmamon called
polygyny. It is a practice pre—Islamic Arabs werewn for as well as
other Abraham'’s faithful before the coming of Isladewish religion
and Christianity. All the Prophets mentioned in fh@mud, the Old
Testament and the hofur'an practised it. The ancient great nations,
such as the Persians, the Babylonians and the S&ree#ctised
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polygamy. It is also a practice rampant among ckfiie tribes in Africa.
However, the way these nations deal with women shibat women are
treated in an unequal status with men, just likeogperty one can handle
anyhow or like a slave that can be dealt with adiogr to one’s whims
and caprices in the society.

Islam came to abolish this type of unequal and iurtfeatment of
women. It also came to handle human beings in g@cte manner to
what their needs really are. Hence, it establishesstricted polygamy
or what we would call tetragangs an alternative to and with a view to
solving some significant problems in an Islamic lgom

Islam checkmated the unlimited polygamy practisedArabia before
Islam and restricted it to maximum of four wives ® man. It also
prohibited polyandry that was practised by womengiespecially, the
slave girls with the authority of their masters}e Arabia before Islam
where a woman would go and co-habit with many mehlater impose
the pregnancy from such obnoxious act to one fehmen thereafter.

The argument that Allah has condemned polygamynotheer verse of
the Holy Qur’'an is not substantial. Islam understands the needbeof
people and thus objectively provides for this nedétiout impeding the
human nature as it is embedded in sexual mattérs.ofly verse that
supports restricted polygamy goes thus (Q4:3):

EO g e elil) (o aS1 la Lo | oSl el 3 ) sdansi YT 3840 )
sl sai YT ol I3 oSilay) cSla Ia gl Bas) 58 ) glaai Wi Q384 gLy )

Meaning:

o And if you fear that you will not deal justly witie orphan girls,
then marry those that please you of other womem afthree or
four. But if you fear that you will not be justeth (marry only)
one or those right hands possess (i.e. slaves)t Thanore
suitable that you may not incline (to injustice).

The Prophet was reported to have tolarith bn Qays when he latter
embraced Islam, the following statement when heséske Prophet
concerning his wives:

toluss e il o ull el 385 g LS (gie 5 Caaluf J
") e A

Meaning:

. He said | accepted Islam while | have with me eightes. He
told the Prophet about this, may the peace andsbigsof Allah
be upon him .The Prophet said: Choose four amoeamth
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The same command was given to Ghaylan bn Salamain wie
embraced Islam and with him were ten wives. Thelpebtold him that:

o s s bl e ol

Meaning:
. Hold from them four and release the rest of them

3.2 Conditions that Can Call for Polygamy in Islam

Islam does not make polygamy a binding law that tnhes strictly

followed by every Muslim. Rather, it is an alteimatto conflict in an

Islamic home in particular and in the society imgel. Justice and fair
play must be ascertained in any deal a Muslim gregting in, for a

man to be just to himself, his wife(s) at homewadl as the community
of Muslims there may be a need for another wifem&oof those

circumstances that can call for this are as foltows

o When the wife at home is unable to bear a childradt reliable
diagnosis from a reliable medical centre. As altesuthis, the
husband can get another wife who may procreatedremilfor the
family.

o If the wife at home is critically ill or sufferinffom a contagious
disease that makes her weak in taking care of tisband and
children as well as the up keeping of the homea Aessult of this,
the man can look for another woman that can filthed loopholes
in the home. Insofar as marriage is not just facpeation but for
comfort, happiness and building a viable familynezl.

o When the woman at home is old enough to rest nf@e being
active. Consequently, the home will suffer for thisr old age.
The husband can take another wife in to redreshalareas that
need to be taken care of.

o Strong sexual capacity can also lead to having rttae a wife.
If the man is very sexually capable in such a wet he cannot
withstand the patience of coming down to the |eféhis wife’s
sexual urge that is so weak, and after medicaltnresat and
spiritual, the case remains the same, he can gadatwed have
another wife to complement his thirst for sex.

o At a time when women are many in the Muslim comnyand
no one to take care of them as supporter, a mdnawvife can
go ahead to take another wife(s). As a result isf tine society
will not suffer the consequences for leaving thagenen, either
widow or divorcee or engaged ladies, not catered fo

o When a wife is wicked and very difficult to redeelnns husband
can go ahead to have another woman.
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. If a man desires for more children whom his wifdhame could
not afford to bear he can take another woman in.
. A Muslim can also have another wife in other toresd the

weakness he knows in his wife as far as religiocoiscerned as
well as her unsound mind. With another wife, he raeguire the
support in piety he desires in his home in buildengrile family
strengthened with strong faith and piety.

None of the circumstances above should be seen aportunity for
having another wife without recourse to the coodsi guiding it. This is
spelt out in the verse that permits polygamy (Q4T3at is, if you fear
that you cannot be just among the wives as far a®nml distribution
among them is concerned and not financially andclpaipgically
buoyant to take another one in, desist from dotrgnd stay with the
one you have only.

3.3 Reason for the Type of Polygamy Practised by éh
Prophet

The Prophet was both the political and spirituadef state during his
time. He got married at a youthful twenty-five tonadow who was
older than him by fifteen years. He maintained therriage for many
years (about twenty-five years) till the death isffirst wife. It was after
her death that he could desire to have another wowetually, it is
obvious that a man is, at most of the time, seywalgrossed while he is
young than when he is old and as well be ableay plith a young lady
with enjoyment much more than at the older peribide Prophet that
used to advise some of his companions to get ndakigh younger
ladies whom they can play with and vice versa dit follow the suit.
This is a justification that he was not promiscuassclaimed by the
enemies of Islam and the Islamic Family Law. He hadfirst marriage
with a widow older than him at a time his age groupuld have to
marry younger women.

The Prophet later had another wife at the age fof Wwhile the total

number of his wives before his death was elevenmieied all of these

women for reasons that must be considered by aag bea community
or state or nation. Many of his wives were eldevlgows. His marriage
with these wives is for various purposes, somelutivare:

. To concretise the social and the political bondsvben him and
some of his companions. This was the case with Blakr
(Aishah’s father) and Umar (Hafsah's father).

. For humanitarian assistance. This was the casenémt of his
wives who were largely elderly widows, such as Unfsalamah,
Thuwaybah, Sawdah bint Zam‘ah and Juwayriyyah.
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o For political expediency with other tribes. Examplethis was
Mariyah al- Qibtiyyah an Egyptian Copt, the motbé&tbrahim.
o For the establishment of new legislative mattesariple of this

is his marriage to Zaynab bint Jahsh, the formee waif the
Prophet’s foster son, Zayd. With this marriage Altaled out the
law amongst the Arabs that a foster child is like’s own child
whose wife must not be married by his foster father

o The Prophet was later commanded by Allah not toehaore
wives with and should not release or divorce anyheim (his
wives) at the time the law was revealed to respatygamy.

SELF-ASSESSMENT EXERCISE

Discuss the circumstances that can propel a maawe more than one
wife.

4.0 CONCLUSION

Polygamy is a restricted alternative in Islam whiokust not be
bastardised. It is problem—solving to the day-tg-dhaos which is
experienced in human society. The numerical streon§twomen over
men as a result of many incidents and circumstapesss threat on the
security and protection of the women fold. Many lafé without socio-
economic care and support. Islam has found a pedcdlution to this
and thus, polygamy may be viewed as a right andigion for women
rather than being an advantage for men.

5.0 SUMMARY

Islam permits restricted polygamy (for a man toeénavaximum of four
wives) in certain circumstances with conditionst thlaould be fulfilled
before it is done while polyandry is strongly photed. Shatah
prescribes polygamy for the purpose of achieviracp&ul co-existence,
harmony, comfort as well as an ideal family buijd-ghat ends
ultimately in the eternal bliss. An exemplary Igfyle of the Prophet as
far as marriage is concerned where women were dere as precious
stones that must be kept well and catered for ispiiome of the type of
life the Shai‘ah is calling the Muslims to.

6.0 TUTOR-MARKED ASSIGNMENT

1. Explain the wisdom behind the permissibility of ygamy in the

Islamic Law.

2. Define the type of polygamy allowed in Islam.

3. Describe conditions that may call for more than aviée in
Islam.

36



ISL 339 MODULE 2

4, Justify the reasons for the polygamy practisgdhe Prophet as
opposed to promiscuity leveled against him by th&—slam
elements.
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1.0 INTRODUCTION

Guardianship\aliyy) is one of the conditions that must be in plaae fo
the validity of marriage in Islam. Marriage contranay be null and
void if it is not approved by the guardian in cert@ircumstances.
Paternity is a right that must be enjoyed by ewdmid from his father. It
is also a right of a husband whose wife conceiMe®ugh his
semen/spermatozoa. In this unit, more light woudd dned on both
course and rules guiding them.

20 OBJECTIVES

At the end of this unit, you should be able to:

. define guardianship and paternity

o explain conditions for guardianship

o state the reason for guardianship in marriage a¥ age the
reasons for paternity

o enumerate types of females whose guardianship periiant in

Islam and the type whose guardianship is not nacgs Islam
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o describe what can impair a man from having hisrpateaight on
a child.

3.0 MAIN CONTENT
3.1 Guardianship

Guardianship is of two types: The General one &edRarticular one.
The particular guardianship is the one over a peesal over property.
The one under study right here is over person(stiwits in marriage
contract. Marriage guardianshig/éliyy) can be defined as the authority
which is legally conferred on a wholly qualifieddafully competent
person to protect another person who is not indégaty capable to
protect him/herself rights and interest. This ie tight of the father of
the person or nearest male relative to him/her.

There are certain conditions that should be metabguardian. The
guardian must be an adult, free-born, and san@peihese are binding
on both the guardian and the guarded. A slave oansane person or a
minor cannot be a guardian. The reason for thikas the latter has no
guardianship on him/her not to talk of having ieo@another person.

In addition to this, the guardian must also be dermalative of the
person. However, if the person who is to be guaiuggbens to be a
Muslim, another condition ensues. That is, the diaar must also be a
Muslim. Allah has emphatically said in Q4: 141 that

" a3l e o AU A G 01 "

Meaning:
o And never will Allah give the disbelievers over thedievers a
way (to come over them).

Uprightness &l- ‘adalah) is not considered a condition that must be met
by a guardian. This is because immorality canngiride a guardian
from enjoying the right he legally possesses exdegpe immorality is

so shameful. At this stage, the right would be digtwn from the
person. He cannot be entrusted with the life of goarded lest he
misleads him/her. A guardian must also be of sauitl and of good
character.

Different schools of law have different position type of person that
should have a guardian in marriage. The purposeguardianship
clarifies it that it is for the protection of thaterests and rights of the
guarded. This implies that the types of people tuat in need of
guardianship are unable to or incapable of pratgcthemselves and
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their rights independently without the support beit people. Such
people are: the minor, the insane, as well asrtegperienced persons.
In marriage, men are more relatively favoured iims tregard than
women. Most of the men usually marry women whoyanenger. In the
same vein, men are relatively more experience #amen in practical
affairs. Minor girls and indeed, the virgin amonigein are in this
category. Not every woman is of this lower chanagtethe real sense.
Some women can safeguard their personal interelsinaividual rights
by themselves. Adult female, adult widow, major alisee are not
legally compelled to have guardian when contractrrismge with
qualified men.

Different opinions regarding what constitutes a vaors lack of
experience and what endangers her moral integagyléd to different
views on the conditions under which a woman needmaariage
guardian. Her womanhood per se disqualifies hanfbeing a guardian
to herself and to other person as well accordirg eew. A view opines
that immaturity of a minor disqualifies her fromitg a guardian to
herself. Therefore, she needs someone to guard Arether view
opines that her social status (nobility and wealéit)times, intensifies
are need for a guardian. Each side supports itisiggosvith the Qur’'an
and other principles of law.

The scholars who insist on marriage guardianshipsicer it a duty
rather than a right of the guardian or at leastrahesis of both. Though,
the guardian has the right to negotiate and coectutharriage on behalf
of his ward and to give his consent or object to dr@wvise choice; he
should do all this in her best interest. If the rgii@n acts against the
interests or the wishes of the ward, she, proveleslis an adult, has a
religious-legal right to override his decisions.eStan request the legal
authorities to annul any marital deal contractedirzgy her wills, wishes
or interests.

There is consensus among schools that those adtimmsa guardian

which are for the good and welfare of the ward \wakd while those

which are at her detriment are invalid. As farlasse actions which are
neither advantageous nor detrimental to her inteard welfare carry
different views from the scholars.

The Shafi’i, Maliki, and Hambali schools are of tbpinion that the
guardian has the authority in marriage of his sand major female
ward, if she is a virgin. However, if she is a wador a divorcee his
authority is subject to her consent and subserwieder her will. The
Hanafis are of the view that no one has any authaver a sane,
grown-up female irrespective of her being a virginra non-virgin. This
Is binding provided she chooses her equal and nimedemand less than
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a proper dowerMahr) for her marriage. In the case of a minor, insane,
and an idiot, the scholars agree that the guaidianthorised to contract
marriage on his/her behalf. The Shafiand Hambal limits this
authority to the case of a minor virgin or non-ugWhile the Shfi‘1
and the Ja‘farconsider only the father and the paternal gratiuefaas
competent to contract marriage on behalf of a mmard, the Mlik1
and the Hambalfurther limits it to the father and the Hanathool
extends it to other relatives. This includes brghand uncles. In
addition to this, the Hanmfand Shfi‘1 schools regard a contract of
marriage with a mentally retarded person as inwalitiout the consent
of his/her guardian, at the time theal®i and the Hambalschools
consider it valid without the consent of the guandi

3.2 TheOrder of Priority in Guardianship

There is superiority in the cadre of guardianshipaoperson among
his/her relatives. Schools of thought differ instiegard. The Sifi‘1
prioritises the father in dispensing the duty gfuardian on his daughter
over anyone else. After the father comes the paterandfather, then
the full brother, then the paternal half brothéert the brother's son,
then the paternal uncle, followed by the patermaleis son, and so on
in the descending order. It is after no one cowddtdaced among the
male member of the family that the right goes wjtidge.

The Malikis give priority to the father to be the guamliaf his
daughter. After him comes the executor of the f&hwill, then the
son- with no regard to that son’s status in theespcThat is, he might
either be a legitimate one or an illegitimate ombe brother to the
female is next in priority to the son, then, thetber's son, then the
paternal grandfather, the paternal uncle and sonaothe descending
order. The judge will be saddled with this respbitigy if the qualified
relatives of the female are exhausted.

The Hanaf prioritise the son of a female as her guardiaaspective

of his status by being a legitimate son or illegdte one, after the son
comes the son’s son, then the father of the wortteen the paternal
grandfather, then the full brother, then, the pwtkhalf brother, then,
the full brother's son, then, the half brothersasthen the paternal
uncle, then the paternal uncle’s son, and so or &tecutor of the
ward’s father's will have nothing to do with mafitguardianship

whatsoever according to the Hans¢hool of thought.

The Hambak gives the father priority over any one else gsiadian

in marriage contract. After the father comes the wf the executor of
the father’s will. After this, the turn of other méers of the relative in
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order of the pattern of inheritance ensues. If taey all exhausted, the
judge then takes the baton and acts as the guaadthe female.

3.3 Paternity

Paternity is both the father’s obligation to anghtiupon the child. It is
the basis on which various legitimate claims maynrzale by both the
father and the child. It is highly consequentidiatienship with far-
reaching implications together with lineage. Thigkes it imperative to
be firmly placed where it actually and rightfullyiginates. Above all, it
cannot entirely rest on individual whims if it ©Ibe effected.

In Islam, child has an inalienable right to legiicy. Every child is
entitled to a father and one father only. It isyoinl certain abnormal
circumstances that this right is hampered. Thecjpie of legitimacy in
Islam accords a father to every child in which otlce paternity is
established it is done irrevocably. This is donerfany vital reasons:
lineage, marriage, inheritance, provisions, maiatee, social status etc.

The Prophet warned that any woman who misplacésl@sclegitimacy
by relating its descent to someone who is not nesipte for its
conception has committed a grave sin alienateceliérem Allah and
will be denied the bliss of the eternity. Likewisefather who obscures
his child’s legitimacy by denying his responsilyilitor its conception
has sinned against Allah and inflicted upon himsalfrersal disgrace.

In Islamic jurisprudence, what may sound unusuad>dreme measure
in order to ensure the child’s right of legitimaisyadopted. This can be
seen in the conception-birth span set by variolwas of law. The
minimum is six lunar month while the maximum is forears. A child
born within this range would be regarded as legitanchild of its
parents: both the father and the mother, even;, aftiowhood, divorce
or separation and before remarriage and withirfdhe years the infant
shall be a legitimate one to the parents. Anotloantps that if the child
is born before six month or after four years befamarriage and the
husband still recognises it as his own, the clsldtill a legitimate one.
However, if any infant is born out of wedlock ordabhgh adultery or
fornication the father would be denied its patgrag a punitive measure
for his illicit act as said by the Prophet:

el alall g (il a1
Meaning:

o The child is to the owner of the bed (that is, thal husband)
while the stone is to the adulterer.
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In this case, the child will be ascribed to his/hesther's descent. The
denial of an adulterous father his paternity right considered a
punishment to him. It may also be seen as a pumishmo the mother
for her snaring in the illicit act. The child islaged to her because her
maternal right is not questioned. Unfortunatelys thenial of paternity
right may has psychological implication on the dhil the future.

Another action through which legitimacy of a chikldenied and the
husband paternity is at the same time deniedtisarcase oki‘an’. It is

a phenomenon whereby a man accuses his wife afelitfii and thus
swear by Allah four times and invoke the curse dal on himself
(La’anatut llah) in the fifth time should he be a liar,(Q24: 6- The
wife will also be requested to do the same thingr fomes while she
will invoke the wrath of Allah Ghadabulllah) on herself should she be
a liar, (Q24: 8- 9). After this they will be sept@ irrevocably and the
child’s paternity to that man will be denied forewshile the child
lineage will be joined to her mother’s own.

Marriage with a pregnant woman or with a newly aag slave is
discouraged until the former gives birth and thgefais proven to be
free from pregnancy. This is to avoid any confusainlineage and
misplacement of legitimacy.

SELF-ASSESSMENT EXERCISE

Through your course of studying this unit draw sonferences on what
you think both the lack of guardianship as welleagtimacy for a child
can cause in this our contemporary age.

4.0 CONCLUSION

Both the guardian and paternity aim at safeguardiigts and interests
of the wards. Islam condemns deceit, falsehoodatatge and any other
wrongful act that can emanate from any maritalti@fship as a result
of improper concretisation of the contract whichnegative effects are
so devilish. For this not to happen, guardianstsp established.

Likewise, for the human society to be rancour-fpegernity is also

given a strong support in Islam.

50 SUMMARY

There are different types of guardianship; the ggnene and the
particular one. Marriage guardianship falls undéwe tparticular
guardianship. The unit you studied right now aina¢dinveiling issues
surrounding marriage guardianship and paternity ISlamic Law.
Marriage guardianship can be defined as the adyhwtich is legally
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conferred on a wholly qualified and fully competgu@rson to protect
another person who is not independently capabf@dtect him/herself
right and interest in marriage.

In the same vein, paternity is a right of the m@ah from whose semen a
woman conceives the pregnancy in her womb. Payeohih man whose
act toward the impregnation of a woman is consuidiegal is denied
in Islam. Likewise, a man who goes through the @sscofLi ‘an also
forfeits his own paternity right.

6.0 TUTOR-MARKED ASSIGNMENT

Define both guardianship and paternity.

Explain conditions for both guardianship and patgrn

State the reason(s) for guardianship in marriage.

Enumerate types of females whose guardianship pertant in
Islam and the type whose guardianship is not nacgss Islam.
Describe what can impair a man from having hisnpateright on
a child.

6. Discuss different views hold by schools of thoughtthe order
of priority in guardianship.

hPonNE

o
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1.0 INTRODUCTION

There are some mischievous set of people who $&@ lzs a religion
that never plans for the well being of its adheseand thus, alleges
Islam as a religion that encourages uncontrolleth i0 many children
without any consideration. Some of the scholare &kreme position in
their judgement for this while some scholars alaketan extreme
position in judging against it. In this unit, famiplanning and birth
control shall be discussed in accordance with gkenlic Law.

20 OBJECTIVES

At the end this unit, you should be able to:

o explain what family planning and birth control dgdbok like in
Islam

o describe the ways family planning and birth contsoldone in
Islam

o compare the works of the scholars for and agaiashily

planning and birth control in Islam.
3.0 MAIN CONTENT
3.1 Family Planning and Birth Control in Islam

It seems somehow paradoxical to say that Islam do¢sallow birth

control and what we see in our society is wherawarage Muslim has
children more than his non-Muslim neighbour in arerage means.
Islam discourages killing of a human being. It aléscourages abortion
of a formed foetus that has passed one hundredvamty days and
thus passes verdict on it as illegilafam). This is considered to be
synonymous with killing a living being. Evidencein both the Qur'an
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and the traditions of the Prophet that considees grave sin however,
there are different opinions on this. For examplewthe mother’s life

is at stake/danger; should the life of the motheplotected or that of
the unborn baby? There are different opinions oetihdr an unformed
pregnancy could be aborted or not. Some scholansider it as a
detestable actMakruh) for no essential reason. At the same time, other
scholars consider it, an illegal act/forbiddétafam) because the child
has the right to life and security from the wombhisTis why Allah has
condemned the intentional killing of a child eithesfore birth or after
birth.

In spite of the fact that Islam encourages proaeaif many children to
enhance numerical strength of the Muslldmmah as said by the
Prophet:

RO POV P O LR P PSP N PENS

Meaning:
o Marry a loving and fertile (woman), because | vk boast of
you (your population) among nations in the dayesfurrection”.

It discourages what can endanger one’s life, (&:19
Algil ) oSoady 1Y

Meaning:
. ... And do not throw (yourselves) with your (own) dgmnto
destruction...

Any action that is liable to taking life is stroggibhorred with reference
to the above verse of the HolQuran. Family planning and birth

control can be viewed with this lens. Though, fanplanning and birth

control is a relatively modern phenomenon which eaiout as a result
of several interrelated factors. Family Planning/rhba seen as a way of
planning the period of child birth between one @¢ldahd another. Birth

control may be seen as a way of preventing pregnawten the couple

is not ready to have a baby at a particular timmgo@&sonal reasons.

There must be a clear-cut clarification betweenngkamily planning

as a societal compulsory law and individual volopnt@easure. Making
it the former goes against the divine rule while thtter is allowed by
the law. The permission given by the law to théelatan be inferred in
the following Quranic verse (Q2: 233):

cAe Uzl o al ] Gl GalelS s (Y i Craa g calall gl

46



ISL 339 MODULE 3

Meaning:
o Mothers may nurse (i.e., breastfeed) their childi@n complete
years for whoever wishes to complete the nursiegdg).

The law extends the lactation —nursing period upMo full years. The

Prophet was reported to have warned against sgckia child by its

pregnant mother. By inference, one can combinéilméanic verse and
the Prophetic tradition and come to the conclusiat Islam calls for

some checks on irregular conception and indirestyuires the use of
some measures of contraception as far as bothutsieahd and wife are
not forbidden from having their sexual enjoymentiny the nursing

period of their child. There is an agreement amdmg jurists that

married couple may prevent conception by mutuakeaty temporarily
or permanently, if the prospective child is likebybe vulnerable to any
hereditary disease.

The type of birth control practised by some congas of the Prophet
was “Azld’ meaning withdrawal method. This was reported by a
companion called Jabir:

o e Ally —alugale &l oo — il Jsu ) 30 o J 3 S

Meaning:

o We practiced the withdrawal method during the permf the
Messenger of Allah — may the peace and blessingllah be
upon him — and the Qur’an was still being revealed.

This means that the revelation was still comingtfe Prophet and this
act was not forbidden for us with any verse ofriaeelation. In another
tradition which says:

0y 3 g iy e ) la — Dy 360 e e S
Uighs alé —alus s 4dle ) Lo —

Meaning:

J We practiced the withdrawal method during the peraf the
Messenger of Allah — may the peace and blessingllah be
upon him — and the Prophet was informed of thispay the
peace and blessing of Allah be upon him — and tiendi forbade
us (from doing so).

It was on this many scholars, including some of ¢benpanions, (the
likes of Sa’d bn Abi Waqas, Zayd bn Thabit, and 1BAbbas) and the
Malikt and Shfi’' 1 schools of thought see no harm in using withdrawal
method as preventive means of conception. The kasafermit it with

the consent of the wife. If she does not conserit, id is considered a
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detestable actMakruh). By extension, in this contemporary period
using any other method cannot be harmful to thélhe&the mother for
birth control is not disallowed. The use of congaiives, withdrawal
method, sheath and other means serves the samespuapd thus, not
disallowed in the Islamic Law.

The Zahirites look atAzl (withdrawal method) as a forbidden act
(haram) through a Prophetic tradition that labelled tloe @ a hidden
infanticide:

Jonll e plus adde il loa ) Jguny 1o Ll o 2cad 5 i Al e
A EX (Y E g

Meaning:

o Judhamah bint Wahab narrated that: Some people asked the
Messenger of Allah — may the peace and blessingllah be
upon him- about the withdrawal ‘method’? He saidhdt is a
hidden infanticide”.

This view was negated by some scholars such aslAl- Ghazlt who
said that tradition does not forbid the act buheatmade it a detestable
one (Makruh) as it makes someone sitting inside the mosquefarot
worship sake, abhorrent.

Thus, Islam does not abhor birth control and fampignning with any

unharmed means in some certain circumstances.nidysbe because a
man with more children finds it difficult with awnincome to cater for

them and also give them proper education and tgirwhen the wife is

not healthy to bear children this can also calldoth control through

the use of contraceptives or any other means. }t atgo be through

abortion of a foetus, if the delivery is medicallifagnosed to be
dangerous for the woman. Likewise, when a man ismdment, poor

and has so many children, this may complicate @rsupous status. He
can agree with his wife to apply any birth contr@thod of choice.

SELF-ASSESSMENT EXERCISE

Family planning and birth control is a controveksssue in Islam.
Discuss.

40 CONCLUSION
Islam is a total way of life that takes a middlais® in addressing any

iIssue concerning the life of mankind. It neithekets an extreme hard
line nor an extremely soft line. Family planningdabirth control are
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commendable at the time its need is felt and comddahe when resorted
to for no important reason.

50 SUMMARY

Family planning is a way of planning the period dfild birth between
one child and the one that follows it while birtbntrol, is a way of
preventing pregnancy as a result of non-readinesgave a baby at a
particular point in time. They are modern terms séhaules can be
deduced from certain texts in Islam. Different sdkohave different
views on the terms. These views are those you @abseugh in the
main content.

6.0 TUTOR-MARKED ASSIGNMENT

1. Expatiate on the terms family planning and birthteal in Islam.

2. Discuss ways of family planning and birth contratarding to
Islamic tradition.

3. Compare the views of various schools of Islamic @mwfamily

planning and birth control.

4. Write a critical account of the modern system ahifg planning
and birth control.

7.0 REFERENCESFURTHER READING

Ali, M. M. (1986). The Religion of IslamNew Delhi: Taj Company.

Hammudah 'Abd al 'Ati (1977).he Family Structure in IslanAmerica:
Trust Publications.

Shaykh Seyyid, S. (1997Figh as- SunnalBeirut: Dar EI- Fikr.

49



ISL 339 ISLAMIC FAMILY LAW

UNIT 3 CHILD UPBRINGING IN ISLAM (AL-
HADANAH), BREASTFEEDING (AL- RIDA '‘AH),
FOSTERAGE (AL-KAFALAH), AND CHILD
ADOPTION

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1  Child Upbringing in Islam
3.2 Breastfeeding and Fosterage
3.3 Adoption

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

After the first man and woman on earth, human bebegan to multiply
through child-birth. The society is made from hunba@mgs and all their
belongings; natural and artificial. The state oy @ociety depends on
the type of people living there. No human beingo@sn with innate

acquired skills, they are rather after-birth aciwiss. For an ideal

society free from inhuman characters Islam hasdsetn a universal

standard by which children should be brought upthla unit, we shall

discuss Islam’s guidelines for handling child upging.

20 OBJECTIVES

At the end of this unit, you should be able to:

o describe child upbringing mechanism in Islam

o compare child upbringing mechanism in Islam witle tbther
system

o give reasons why a male Muslim should prefer a feriveuslim
in marriage as it relates to child upbringing

o write a critical assessment of child-adoption aacpced in the
Western system

o list and explain the reasons why Islamic guidelines

breastfeeding and fosterage should be adhered to.
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3.0 MAIN CONTENT
3.1 Child Upbringingin Islam

Child upbringing encompasses many areas beforai@edmarriage. It
starts with what the husband should do as a pretirgibefore marriage
up until the time the children are old enough amdtby themselves. It is
incumbent on the parents to nurse their childremjntthem in
accordance to Islamic guidelines, and see to thelfares until they are
matured enough and able to dispense these adiiyethemselves.
These are the duties imposed on parents and thidren. Some of
these duties are social, economical, psychologigdlysiological,
emotional, intellectual, and spiritual, these dutmmence with the
father choosing a well-behaved mother for his c¢kitdd That is, he
should search for a woman who is mentally, morafigl spiritually well
to bear his children. Caliph Umar was reportedaweehsaid:

olan G oall 8 llall jaad) (81525 5

Meaning:
o Marry from a righteous compartment, (because) certaitigce
elements are hereditary

The Prophet advises hisdmmahto choose a woman who is religious
rather than any other types of women in marriadald@n’s right to
legitimacy should be upheld. This will not put ttiald into any type of
social problems in the future, such as inferiodomplex, insult/assault
from the community, underestimation, that mightdléa psychological
oppression and what have you. Should the pateeityenied according
to the Islamic Law based on an illicit act that npaigcede his birth such
as adultery or fornication, the child is not theeoto suffer the
consequence. The welfare of the child is to bertalp by his/her
mother or his maternal relatives or the Muslim camity if the child is
left with no parent or any caring relative.

After this, the husband should heed the advicehef Rrophet before
cohabitation occurs with his wife. That is, he ddanitially and always

supplicate to Allah before having sexual interceunsth his wife. With

this, Satan will not have power over the childhetunion results in
pregnancy thereafter. Proper medical and spiritaa¢ should be taken
during the pregnancy up till the time of delivergp that any

spontaneous abortion will not occur. A child has tight to life and

security from the womb. This is why Allah has comhed the

intentional killing of a child either before birtr after birth.
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However, all of the schools of thought and the &misogenerally
condemn intentional killing of a child after birds indicated in the
Qur'an and the traditions of the Prophet that considea igrave sin.
Notwithstanding, there are different opinions oa tiipe of foetus that
should not be terminated. Some scholars condenmirtation of any
form of foetus; either developed or undevelopedjevéome opine that
the undeveloped ones may be terminated for metkealon in order to
save the life of the mother or for other justifie@dsons.

After the delivery, another phase of child upbrmggimechanism in
Islam continues. The prophet says that the chitdilshbe given a good
name on the seventh day, his head shaved and thesh@uld be
weighed. The weight of the hair in gold or silveosld be given away
in charity and appreciation to Allah. The equivalehthe gold or the
silver may be given in one’s national currency.dddition to this,
his/her 'agigah should be slaughtered on that seventh day exoept f
cogent reason should thegigah be delayed. It should be distributed
among the poor:

Ml Glag g 4 ey el o g dde i Ay (5 e 2D

Meaning:

o The fate of the child is hanging until a ram slatgghd on his
behalf in the seventh day, and he is given nameh@inseventh
day) as well as shaving his head (at that seveay).d

Circumcision is a right that should be enjoyed bgyeav born baby in
Islam. This is done in accordance with the sexhefchild. It is among
the five natural thingfitrah) mentioned by the Prophet to get rid aF(
Khittan and al-Istihdajl The feeding and maintenance required by this
child should all be taken care of by the fatherlevim the custody of the
mother or the nursing/foster mother. This is anngtion from Allah in
Q2:233:

daglsall Loy delaalll aiy of o) Gad GaldS Cdsa A ol iy il "
Ay Jio Gl ll o goal sl aglgn Wy Ll g Bally jlcail ¥ oy pralls Ogf 985 b))
pSOY 51 | g s O i)l )5 Legle lin S )5l s Lagia ial 53 oo Yl a1 (8
Moy O sleat Lay dll () ) sale )5 ) )58 5 g paally il Lo el 13) pSile ~lia DU

Meaning:

o And mothers may nurse (i.e. breastfeed) their obdfor two
years for whoever wishes to complete the nursiegdgd). Upon
the father is their (i.e., the mothers’) provisiand their clothing
according to what is acceptable. No person is ckdrgith more
than his capacity. No mother should be harmed thhoter
child, and no father through his child. And upor tfiather’s)
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heir is (a duty) like that (of the father)”. Andtiiey both desire
weaning through mutual consent from both of thend an
consultation, there is no blame upon either of thé&md if you
wish to have your children nursed by a substittibere is no
blame upon you as long as you give payment acaptdinvhat is
acceptable. And fear Allah and know that Allahaeiag of what
you do.

The above verse clarifies that the duty of maimeras upon the father
in accordance with his income. There is also a rdonthe parent to
hire a nursing mother for their child. The fath@nbt given the absolute
power to determine the affairs of the offspring heiit a mutual
agreement after due consultation between the twadngrs. If
consultation is prescribed by the divine law in @renmatter of weaning
then in other affairs of the child, it should takstronger preference.

When the child starts growing, it is an obligation the parents to
provide maximum security and protection againsttla@it could harm
him in the general sense. In spite of that, paranteng the believers
were enjoined to protect their wards and househfstw® hell fire; it
further implies that they should be protected fralhrdanger that can be
inflicted on their household. Hell fire being theegtest of this danger.
Tender cares should also be shown to the wardsaddhey can feel a
sense of affection from their parents. The love afiieiction which Allah
has put between the parents (as stated in Q30h2Ll)jdsbe manifested
in the upbringing of the children.

"Aes )83 9e aSin Jang, "

Meaning:
o .. and He has put between you love and mercy.

They should enjoy the parental love. Consequeritigy will have
confidence in their parents’ security.

The parents should desist from any act which thielregm can emulate
from them unconsciously such as cruelty, foul tallssaulting, insulting
and cursing each other, telling lies, dishonesty At the age of seven,
the children should be taught how to observe pr¢gafa) and they
should be directed to do so. The Islamic etiqueattefiow to deal with
many of our day to day activities such as the stbiceating, drinking,
sleeping, greeting, dealing with one’s parents, lidgawith one’s
siblings, dealing with one’s neighbours (Muslimsdamon-Muslims)
dealing with the elderly ones should be taught bieptep and gradually
in conformity with their age needs, and in an iné¢égd manner in the
house initially before going out for any formal edtion. The parents
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may employ an Islamic tutor to handle the Islame@chings if they are
not competent to handle it by themselves.

At the age of ten, if the child refuses to obseheSalathe/she should
be punished by a mere harmless beating. When tleegrawing they
should be separated from sleeping in the same piase importantly, if
they are of different sexes. The Prophet says:

bl b agin 1858y e olif at g Lede a g pual 5 i ganad 330l aall 1 sale

Meaning:

o Teach your wards (how to observe) Salat at theageven and
(if they do not observe it) beat them at the ageteof and
separate their beds.

It is the responsibility of the parents to give ithehildren the

Islamic/Qur’anic education for them to live up tpirgual standard

expected of an ideal Muslim. This will also assistm in living God-

fearing lives. It is also an obligation on the pdseto give their children
all the types of education, skill and training thvaitl assist them in

making their livelihood easy and better. Proper maoimg should

always be given to the children in all their affaiiThe types of friends
they are going out with should also be assesséthieg learn bad habits
outside their parents’ home.

In addition to this, the parents have it as angaion on them to play
justly among their children. They should not shawel to one at the
expense of the others. They should not distribbiegs among them
unjustly. The Prophet was reported to have said:

o Aghall Aol ) gl

Meaning:
o Do equality among your children in gift...

The parents’ responsibility for the child’s welfaremains binding as
long as the child is a minor or incapable of takiage of itself including
its security. The child’s socialisation to the hia environment will in
all probability be successful when both parents Mueslims fulfilling
their parental obligations Islamically, normallydaadequately.

The growth of the children in an ideal environmeull help a lot in

shaping the lives of their children. They will etaally develop a soul
free from evil, and a mind filled with contentmeartd kindness and a
selfless life style embedded with community interasd concern.
When the children reach a marriageable age, orbeaf rights at that
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period is that the parent should guide them in shmmpa life partner. A
female child needs proper care so that she caegtriogr chastity till the
time she gets married. The Prophet was reportedve said:

erialy Uil diall (1l g5 UTWLS s oy s Jle 00
(s adde ) La) o

Meaning:

o Whoever nurses two female children till they reaciberty He
and | will be like this in the paradise. And he aerstrated it
with his two fingers.

This implies that Islam wishes for every Muslim yatb leave her
parents’ home to her husband’s house still a virdit happens to be a
male the father will assist him in securing a goate. The parents’

obligations to their children persist till the tinieey are a full-fledged
man or woman that can live and support themselwealliwhat their

parents are taking responsibilities of.

3.2 Breastfeeding (A'r- Rada'Ah) and Foster age (Al-Kafalah)

Breastfeeding is encouraged, in Islam, to be gieea new-born baby
within two years ljawlayni lamilayn). This is a good advice given to the
parents by the Divine Being Who knows what is bette mankind.
This is seen in Q2:233: quoted earlier on.

The verse enjoins the parent on a better way angdor their child in
terms of feeding. It clearly explains responsipilitf each of them (the
father and the mother). However, they can alsoeagre hiring a wet
nurse to do this on behalf of the mother for oresoa or the other. The
term of agreement between the parents and thengursother should be
clearly stated. Certain conditions must be consdievhen a third party
is responsible for breastfeeding the baby. Thesevary important. The
nursing mother must be healthy enough to carrytloeitask. She must
be free from any infectious disease. She must lgoodl character. She
must be sane, and of sound mind. The Prophet wagamst hiring a
woman of low IQ or an idiot or an imbecile to suxkine’s child for her
imbecility could be transferred onto the child. Aboall, after the
suckling, there must not be a marital relationsiepveen the wet nurse,
the weaned baby, and the children of the wet nardger consanguine
relatives. This is a decree made by the Law Makél AH) in the
Islamic Law that you should marry neither your mgsmother nor your
sisters who are nursing.

55



ISL 339 ISLAMIC FAMILY LAW

Aol )l e oSl gl 5 a3 aSilgal 5

Meaning:
o (It is prohibited for you to marry) your (milk) ni@rs who
nursed you, your sisters through nursing.

There are some Prophetic traditions in support ha$ fprohibition.
Among them are:

Mol ge psa e debia )l Gep gt

Meaning:
o That which becomes unlawful due to consanguinityoimes
unlawful due to breastfeeding (al- rida

Thus as close relation can cause prohibition ofriage so also is the
nursing relation. By extension, according to thadition above,

breastfeeding also prohibits marriage between mesnbé the same
weaning mother. Therefore, according to the consemd schools of

laws, any female who as a result of nursing/breasgihg becomes one’s
foster mother, or one’s foster aunt ( both pateamal maternal) or one’s
foster niece, or one’s foster daughter or fostetesi has become
prohibited for oneself to marry.

Different schools hold different views on the typebreastfeeding that
can prohibit marriage relationship among membeth®fsame suckling
mothers. The Hanaand the Mlik1 regard either more or less breastfeed
or even a drop as a type in establishing prohibiteationship among
members of the same suckling mothers. ThafiShand the Hambal
considers five breast-feedings as the minimum. Atiog to them, if it

is more than five, marriage relationship is hendéfprohibited among
them. A tradition from the Prophet opines anothewas thus:

deladll (e delia Il (8 (oS5l &) e o il

Meaning:
o (Women) look at those who are your brothers, vetite real)
suckling is the one out of hunger).

This tradition is followed by the Jafawhose view is that the suckling
that can prohibit relationship should be the oremfrwhich the child
gets fed and thus builds his body (grow or develdpy other one other
than this does not prohibit relationship. In supmdrthis stand there is
another tradition that says:
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" lilad) g dlad) 4 jaiY "

Meaning:
o A suckling or two does not prohibit (relationship).

With this tradition Hanafand the Mlik1 views are out of context while
that of the Shfi’ 1 and the Hambalmay still have a stand.

Breastfeeding is also used during the time of ttogpet to allow a child
enjoy some opportunity. Example of such is oppotyuto enter into a
woman’s house just as that woman’s consanguindiveta It was
related that Aishat said:

a,:ﬁ;;@,i‘;yi_a}uog e J gua )l sl g iy Algas el celld
adle o jaddumi )" JE Jla ) iy Lo gy 5 Wity 8 Line

Meaning:

o Aishat said: Sahlah daughter of Suhayl (came to Rinephet
and) said: O the Messenger of Allah, verily, Salm servant of
Abu hudhayfah is with us in our house. And he sasely
attained puberty. The Messenger of Allah said: tdedim you
will be prohibited for him”.

Scholars argued on this tradition on whether it bisiding and
particularly on Salim alone or generally on evethen person. The
majority of the disciples of the Prophet, theiddalers and the scholars
of jurisprudence opine that the type of sucklingt ghrohibited is the one
given to a baby within the first two years or befereaning.

As far as fosterageal- kafalal) is concerned, that is, taking care of a
child in the custody of somebody else, it is an theit has been in
operation before Islam. It was done for the motbkrmprophet ’Isa,
Maryam, by Prophet Zakariya’:

LS el

Meaning:
. ..And Zakariyya’ took care of her.

Likewise, Prophet Muhammad was taken care of utitercustody of
Halimah as- Sa‘diyyah, then his grandfather, Abdu "kMilb, and after
his death his uncle, Abualib took the baton.

This act is not disallowed or prohibited in IslamMuslim child can be
taken care of by another person whether the paametsalive or not.
This can be done for compensation or voluntaritycioarity. However,
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for both purposes, the foster man or woman musfillftdBome
conditions. Initially, a mother is saddled with ttesponsibility of taking
care of her child or children. It is after her aafter women among her
relatives and female relatives of her husband saghhis mother,
husband’s sister's and husband’s aunt, that thébamas takes the
responsibility. Women are preferred to men in tieigard. The turn of
the grandfathers, brothers, uncles etc. comes #fterfather. People
from the child’s relatives are preferred to othprevided there is no
barrier that can hinder them from pedaling the.t&slch barriers will be
mentioned below. Its relatives are on the firstredukcause they are the
first set of people to love it and its rights amterests and that will be
ready to lead it aright. When they are all exhaljstiee judge will then
vest the authority to choose a qualified personshkmulder this
responsibility.

The foster man/woman must be an adult, a sanealéhizeand an able
person. He/she must be trustworthy and of commededawod
character. He must be a Muslim lest he/she bripghe child in his/her
faith or religion. He/ She must be married and niesa free person (not
a slave).

3.3 Adoption (At- Tabanr)

Adoption was a widely known practice among the Arhbfore Islam. It

continued in the Islamic era until the time it water banned. Though,
Islam encourages kindness and generosity to allsandry; not to the

extent of taking strange blood into one’s family aasnember of that

family. Adoption is the taking of a child of knowarentage by a person
and training him. Islam does not allow adoption kuafoins general

kindness and caring of children and younger onemeSof the resultant
effects of adoption are:

o it can cause upset in the structure of kinship eganmds
inheritance, provisions, solidarity and mutual atem
o it can also tamper with the order of the societydigtructing

natural relatives from their God-given rights oreyent them
from carrying out their God-ordained duties

o it can also create uncertainty in the mind of sqoeential heirs
and rightful claimant

o it can also give room for substitution of naturargnts and
relatives thus, causing confusion on the long run

o it can also hurt other adopted children’s relativies their

legitimate interests or affect the kin’s mutualigations.

Adoption was illegalised by Allah by exemplifyinget Prophet’s life in
this regard. The Prophet adopted son, Zayd bn h#dritvas used as an
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example to abrogate the act. To this effect thioohg verses were
revealed, Q33: 4- 5.

e 5o Judl sagr 585 Bl Jsh il s oSa) iy oS8 oK1 oSl (Solieal s ey
LS s s Cpall 8 oSSl 5al8 an oLl | galad Al ()l A ie L) g8 agSLY

Meaning:

o ...And He has not made your claimed (i.e. adopted}s s@ur
(true) sons. That is (merely) your saying by yowuths, but
Allah says the truth, and he guides to the (rigig)h. Call them
by (the names of) their fathers; it is more justtie sight of
Allah. But if you do not know their fathers- thémey are (still)
your brothers in religion and those entrusted toiyo

These verses abrogate adoption as a practiceam.IsChildren under
one’s custody should be called by their biologfe#ther’'s names and not
with by the foster or custodian’s names.

There is another verse with which a legal rulingswgiven on
permissibility of marriage with one’s adopted sodigorced wife.
Q33: 37 says:

A iy ela gy elle clual adde Cranil  ale Al aail 3 J 585 3)
2 ) (b Lald LA () Bad Al g ) 540 5 4gane A Le cluds 8 445
| ol 13) agileal 1550 (A oa el e (058 Y (S eSlag ) sk Lee

Y saie i) el OS5 1 sk (g

Meaning:

o And (remember, O Muhammad) when you said to theomne
whom Allah bestowed favour and you bestowed favtkaep
your wife and fear Allah” while you concealed withyourself
that which Allah is to disclose. And you feared pleeple, while
Allah has more right that you fear Him. So when &é&wad no
longer any need for her, We married her to you ideo that
there not be upon the believes any discomfort (@eilt)
concerning the wives of their claimed (i.e. adoptedns when
they no longer have need of them, and ever isdheand (i.e.
decree) of Allah accomplished.

With this, the paternal relationship between thepaeld child and the
adopted father was abrogated and annulled outlyigfhild may be
kept under one’s custody for fostering but notrmsdopted child.

SELF-ASSESSMENT EXERCISE

I. Evaluate your own personal upbringing, is it in foomity with
the Islamic way and the reasons for the abrogati@doption.
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ii. What is the essence of breastfeeding and fosteragiee with
the Islamic guide-lines in a child’s life?

4.0 CONCLUSION

A ward'’s training in Islam encompasses both theitsjpl and temporal
aspects. Every Muslim child is entitled to thigrinag which imposes a
duty on the parents. The human society is assuretarum, peace,
harmony, love and tranquility if the Islamic chi@bringing mechanism
is adhered to by the Muslims or borrowed by otlystesns.

In the same sense, breastfeeding and fosterageeirwith the Islamic
guidelines facilitates the better living for therguats, the foster mother
as well as the child, while adoption is very lialbbedistort the family
structure and cause mayhem in the society at large.

50 SUMMARY

You have seen in the main content that child ugnig starts from the
preliminaries of marriage, what to be done wheméaiion of a new
family is being laid and what should be done dunmggnancy period
and after delivery. It entails both the formal ammdormal types of
education given to the children as well as religi@nd non-religious
training. The methodological framework to be taksnthe parents to
enhance the better growth and development of trahiildren

psychologically, physiologically, spiritually, meatity, morally and

socially are all explained from the Islamic poirft wvew. The rules
guiding breastfeeding and fosterage are also exgdaiogether with the
reasons for the abrogation of adoption.

6.0 TUTOR-MARKED ASSIGNMENT

1. Explain the reason why religious training is so aripnt in the
upbringing of wards.

Should adoption be legalised? Why?

Enumerate the reasons why Islamic guidelines oasbieeding
and fosterage should be adhered to.

2.
3.
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MODULE 4 OTHER RELATED ISSUES
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Unit 3 Law of Inheritance in Islam

UNIT 1 DIVORCE INITIATED BY HUSBAND (AT-
TALAQ) AND DIVORCE AT THE INSTANCE
OF WOMAN (KHUL ) IN ISLAM

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 AY¥-T7alaq (Divorce at the Instance of the Man)
3.2 Al-khul-‘u (Divorce at the Instance of the Woman)

4.0 Conclusion

50 Summary

6.0  Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

Islam, together with marriage aims at building altigy family unit that

combines with another unit to form a human comnyumiévoid of

rancour and chaos. At times, when marriage canalgt im achieving

this goal, Islamic Law allows for dissolution ofettmarriage. Though,
marriage dissolution is generally frowned at; ityntee the last resort in
achieving a peaceful environment between couples. sall look at
marriage dissolution at the instance of the huskasdvell as at the
instance of the wife in this unit.

20 OBJECTIVES

At the end of this unit, you should be able to:

o explain the causes aft- Talkq (divorce)
o state the procedure af- Talkzq (divorce) in the Islamic Law
o differentiate betweeat-Talagandal- Khul ’
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3.0 MAINCONTENT
3.1 A'tTalaqg (Divorce at the I nstance of the Man)

A'r-Talaq is an Arabic word is derived from the woad Itlag this
literally means setting free, as it is in settingaanel free @rlaga ~ n-
Nagah) or setting a slave fre@faga alAgr). Technically, it means the
dissolution and unknotting of a marriage contreciell as putting an
end to marital relationships orchestrated by th&bhand. It is an act that
is considered detestablMgkruh) by the law Maker (Allah) according
to a popular tradition related to the Prophet.nslaims at building a
healthy human environment which will facilitate tkiespensation of
one’s duty to the Supreme Being, Allah, as wellnagnkind. This
cannot be achieved in an atmosphere where coidlitte order of the
day. In order to achieve this aim, a conflictingigle is given a chance
to untie the knot they have entered into and gar tbeparate ways
peacefully.

However, there are certain circumstances that alriac divorce at the
instance of the husband after which all availableans to settle the
couple could prove abortive. When a wife transgresbe bounds of
decent behaviour, the husband is enjoined to takee steps which may
lead to correction. This is contained in Q4:34:

O 52l 5 gabimall (B (9 g anl g 0 shaad (a5 55 (885 Sl
Sk Ogale | i DU pSandal ()8

Meaning:

o ..But those (wives) from whom you fear arrogancg)fiadvise
them; (then if they persist), forsake them in badgl (finally),
strike them. But if they obey you (once more), seekneed
against them.

The three methods to correcting a woman when sresgressed the
bound of decency to her husband according t&mean are: by giving
her admonition, by boycotting her bed, and by Ingglier in such a way
that no harm will be inflicted on her neither sttbshe be beaten on the
face. The first method alone may be enough to ssditee anomaly. In
cases whereby it is not enough, the second mettaydbm applied. If
this is also not yielding result, then the thirdthael may be used. An
arrogant and stubborn wife might not be curbed Ibyhase. There is
another method which is prescribed by the Law - étak Q4: 35:

Lelal (pe L g alal o LaSia | glinlh Lagis (3LAS 33 ()
gy A (38 53 WSl 1y o)
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Meaning:

o And if you fear dissension between the two, sendrhitrator
from his people and an arbitrator from her peogdlethey both
desired reconciliation, Allah will cause it betwettiem.

It is after the failure of the arbitration that stiution is later allowed.

So far that the discord cannot be reconciled b bimé husband and the
wife (without any third party), at the same timeird parties have no
influence in settling the discord, dissolution willobably or eventually

proffer peace.

Before a divorce can be valid certain conditionssimibe met. The
husband must be an adult whose sanity is unquestienThe divorce
must be freely accepted by both parties.

Meanwhile, A't-7alaq is of two kinds: Sunnatic divorceafaq sunn)
and innovated divorcetdlag bidai). Sunnatic divorce is the one that
takes place in conformity with the dictate of theaB'ah. That is, the
pronouncement of first time divorce on a woman vehosarriage has
been consummated in her state of purity which lisband has the right
to cohabit with her in it. After this, it happenkd that in the second
period and later the third one. With this third ppancement the woman
has become illegal for the man unless she getsiedais another man
and later divorces. It is after the dissolutiontlod latter marriage that
the first husband can remarry her.

ot g ) S i amy (e 4d i D Lgalka

Meaning:

o And if he has divorced her (for the third time)enhshe is not
lawful to him afterward until (after) she marrieshasband other
than him.

The first and the second pronouncements are cAlledalaq ar-Raj'l
while the third one is calleds-7alaq al- BZ'in. A't-7alaq ar-Raj7 is
that one where the husband can take the wife Haadk.the first two
divorce pronouncementA’s-7alaq al- BZin is the one where the
husband has no legal right to recall the wife badkim. It is on this that
Q2: 229 says:

Meaning:

o Divorce is twice. Then (after that), either keeperfhin an
acceptable manner or release (her) with good treatm
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During the waiting period of the first pronouncermdne couple can
enjoy sexual intercourse. With this, the discordattled and the waiting
period expires. At the second pronouncement, axdlse may be, the
couple can still enjoy themselves sexually andgpuend to the waiting
period with that or with any other form of recomaiion. However, this
is not allowed in the third time. The husband hast his legal right as
the husband of that woman. During the first two timgi periods, the
husband is responsible for the provision and thent@aance of the wife
while this is not the case in the third one.

Looking deeply into the wisdom behind the first tss@nouncements
and the waiting period therein, one would see tis&gm does not
encourage divorce. It believes that the angry hushmay overlook the
shortcomings of the woman in this period and evaditdorgives her or
settle the quarrel between them wisely. On the reont the third
pronouncement illegalises the woman for the mare Ghthe wisdom
behind this is that the divorce pronouncement showit be taken for
granted. It should not be seen as a statementeclaration a man can
just give for fun without seriousness. Thereforennshould be cautious
in handling matters that can eventually lead toodie between them
and their spouse.

The second type of divorce is innovated divorgaldq bid-‘ah). It is
the one that does not follow the laid down ruleshef Shat'ah with
regard to divorce ordinance. An instance of thisvtseen a husband
divorces his wife with three pronouncements at sitteng to represent
three pronouncements at different three sittingstooruse a single
pronouncement in place of three. Another exampleha is when a
woman is divorced during her menstrual period aldch birth blood.
This is considered invalid or syncretised and twssidered illegal.
Any divorce process that follows the underlistedtpcol is acceptable
astalag hasangood divorce).

The pronouncement must be three times following after another
successively at different periods. These pronouecésnmust be made
during three consecutive periods of purityhr). The husband should
not cohabit with the woman during any of thesedhperiods of purity.
The divorce is redress- able not until the third@uncement is made.

There are different ways of uttering divorce statata. It can be
through a direct statement to the woman; such as ‘gre a divorcee”
you are returned back to your (father’s) house’any other utterance
that can imply this. It can also be in a writtemnfio This should not
contain any ambiguity just as the utterance shaooldbe ambiguous. It
can also be through sign language for a man whonegther talk nor
write. In the same vein, divorce can also be imgletad in proxy.
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Another point that must be mentioned is that certiicumstances can
make divorce a compulsory act. An instance of thishen a husband
accuses his wife of infidelity openhal¢Li ‘an) and thus swears in the
name of Allah four times and invoke the curse ofalAl(a‘nah) on
himself in the fifth time should he be lying. Th&fevis also asked to do
the same but swear the wrathh@adah) of Allah on herself in the fifth
one should she be a liar. In this situation, dieasgcirrevocable. This is
contained in Q24-6- 9. Any child whose paternitydienied by the
husband will be attributed to the mother. And itaimenance will be
upon the mother.

Meanwhile, there are different opinions among ittesls of thought on
this type of separation whether it isf@aq or afaskh. Faskhis a
separation between a man and a woman usually dptigeljudge in a
Shar ‘ah court.

3.2 Al- Khul-‘u (Divorce at the I nstance of the Woman)

Al- Khul-‘u is a type of divorce where the woman happens thé&®ne
that requests for the dissolution of the marriagé¢he Islamic court of
law for an unbearable reason or the other whiajeisuinely justifiable
under theShaf ‘ah. The woman might be tired of the marriage or no
longer loves her husband. She might also be expzng ill treatment
and torture from him. Likewise, it may be as a lestithe inability of
the husband to fulfill the terms of the marriagatcact between them,
husband’s insanity, incurable impotence, amongratmesons.

There are certain conditions that must be fulfiliedorder to effect
Khul-‘'u. The woman should be ready to return the wholdebgift

(mahn given to her by her husband or part of it in ¢desation of
which the husband is to release her. If the wifel¢mot pay the dowry
back to his husband the marriage can be dissoMawugh

“Mubaara’ali. With this, both of them will consent mutually én
nothing is paid back to the husband. Both partrtesaiowed by the law
to reach an agreement that will assist them in atikig the contract
peacefully.

40 CONCLUSION

The Islamic way of life encompasses every spheréfaf No other
system possesses the type of rules guiding divaxcarately as that of
the Islamic law. Likewise, it shows one of the @weristics of Islam
as a problem solving mechanism together with tlegeition of the
dignity, respect and solemnity in marriage. Ashingband has the right
to divorce likewise the woman. No sex has supreneaey another sex
in this sense. Any of the couple can feel he iadpeheated or tortured.
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50 SUMMARY

Divorce at the instance of a husbai#ds{7alaq) is a detestable act that
may be used as a tool to find a lasting solutiora tdiscord between
conflicting couple.

It takes its course after the failure of every otkenflict resolution
strategies. The type of divorce initiated by thewaa is calledhul-u.

6.0 TUTOR-MARKED ASSIGNMENT

What isA’t- 7alaq and what are its causes?

Highlight briefly the various kinds of divorce.

State the procedure af- Talaqg(divorce) in the Islamic Law.
Describe the types ait- Talag(divorce) in the Islamic Law.
Differentiate betweeat-Talagandal-Khul-‘u.

aoghwbdPE
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1.0 INTRODUCTION

Marriage in Islam is a covenant that should notdoeken for no
justifiable reason. Divorce is a given right fortibbdhe man and the
woman should any condition call for it. However tay it is practiced
in every other system and religion is clearly ddéf® with what is
obtainable in Islam. The case of the waiting periedone of the
distinguishing factors between divorce in Islam andther religions or
system. We shall look at the concept’lofdah in the Shag‘ah in this

unit.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

define lddah (waiting period)

describe how it is observed

state the types ofddah in the Islamic law

explain its essence after a divorce and during widmd.

3.0 MAINCONTENT
3.1 Waiting Period ('lddah)

‘lddah (waiting period) is an Arabic word, that is takemorh ‘adad
(number) and#ga’ (counting/calculation). Technically, it is the nam
given to the period a woman is waiting and notvadid to remarry (till
the expiration of the period) after the demise @flhusband or a divorce
pronounced over her. It has its basis in the textshe Qur'an and
Hadith and consensus of the Muslim scholasi(an 65:1).
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Bl | gaaal s il o gillad oLl il 13) ) siale () Ly

Meaning:

o Prophet, when you (Muslims) divorce women, divahmam for
the commencement of their waiting period and keemicof the
waiting period.

In the above verse Allah commanded the believeetdheir women
observe the waiting period when they are divordéds is a command
from the Creator. In another verse He mentionedlitivation of period.
One of them is Q. 2: 228 says:

o5 B AN gty (g yiy clalladll

Meaning:
o Divorced women remain in waiting (i.e. do not remyaiffor three
periods.

The Quru’ mentioned in the above verse means two thingsrdicgpto
the scholars of jurisprudence and exegetes ofQ@bgan. It may be
interpreted as the period of purity or the peridanenstruation. Hence,
it implies that three purity periods is countedaasgaiting period or three
menstrual periods.

One of the prophetic traditions in support of tisishe command of the
Prophet to Fatimah bin Qays:

Meaning:
o Observe your waiting period in Ibn Umm Maktum’s $@u

It was also reported that when Abdullahi bn Umaodied a wife of his
while she was on her menstrual period, the Propisttucted Umar to
inform his son, Abdullah, as follows:

8 Gl el )5 LeSnal 6l 0 i st o and o el i LgSnanl o gl 0 3
bl Ll f ddlas ) yel 3 Baad) Gl ¢ uay O

Meaning:

o Instruct him to return her to himself until shepsre. After that
she does another menstrual period and later gets.pthen, if
he likes he can hold her back or he divorces hdoreehe
touches her. _And that is the waiting period whichialA
commands that the women are to be divorced in it
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There are four types of waiting. These are as\t

o Waiting period for a divorcee that can still beachald. That is,
she is still menstruating. Her waiting period iseth menstrual or
three purities.

o Waiting period for a woman that can no longer befitdren.
That is, she has reached menopause. Her waitingdpisr three
months.

o Waiting period for a non-pregnant widow is four rtfeand ten
days.

o Waiting period for a pregnant widow lapses when dbkvers
her baby.

o A yet to be consummated marriage attracts no vgpfigriod for
a woman under such circumstance.

o All the above stated categories of waiting womes explained

in the following verses of the Quran: Q2:228, 6524234, and
65:4 respectively.

Some of the wisdom behind waiting period is: It wechow solemn,
essential, exorbitant, honourable and dignifiedriage is in Islam. It is
not just an institution one can trivialise. Peopsee to gather together
(no matter how few their number) before its coritrag signed.
Therefore, it has to take a certain period befoiewholly unknotted.

In the case oflddah in divorce, it gives room for both parties to
reconcile and come together as couple provided Hesey future in it.
During the period, there would be knowledge of skege of the womb
of the woman. Has she got impregnated or not? Wigh she would not
carry a family’s blood into another family wherdastard child will be
provided for and maintained unknowingly. In the ead anlddah of
widowhood, it is used to mourn her husband with rélative of the
husband and to determine her status i.e. whetleeisghregnant or not.

During ‘lddah period, the divorcee or widow is expected to behav
moderately and must not remarry at that period. Stwld also desist
from any form of dressing or make-up that can ettnaen to her during
widowhood inlddah

Observance of waiting period of a non-Muslim wif&avis from the
people of the book (Jews and Christian), is comrsial among the
schools of thought. The #k1, Srafii, and Hambal opine that the
waiting period is obligatory on her. Neverthelabgse three schools do
not seeal- Hidad compulsory for her while observing the waitingipdr

of widowhood.Al- Hidad is a situation where a bereaved woman will do
away with cosmetics, elegant looks and make-ups #fe death of her
husband for a period of time. The Hana€hool of thought is of the
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opinion that a non-Muslim woman married to a nonsMu man is not
obliged to observe any waiting period.

As far as provisions and maintenances for a wonmammer waiting
period is concerned, the schools of thought al$erdin some areas.
There is agreement among them that a revocableadigowill observe
the waiting period at the husband’s home. The huslshould not evict
her out of his house during her stay while she @dsnot allowed to
leave the husband house for another place duredgpiriod. If it is an
irrevocable divorcee, the four famous schools of Islalik1, Shafi1, and
Hambai and Hanaf agree that it is the same thing with the revocable
divorcee. They support this view with Q.65:1. Owe tther hand, the
Jafai opines that the woman is free to observe the meaiperiod
anywhere she likes. This is because the maritatl bmtween her and
her husband is no more there.

The provision and maintenance rights of a revocdblercee rest upon
the shoulders of the husband. This is a consemaos@the schools of
thought and the scholars. There is also a consemsaswoman whose
husband is dead that she has no right of maintenahde she is in her
waiting period. This included whether she is pregra not. However,
the Malik1 and the SiifiT go further to view that she is entitled to shelter
only. The Shfi‘T says that if there is a separation between theite wh
she is pregnant and the husband dies in that pehniedmaintenance
shall not cease. But according to the Handfa woman is in her
revocable divorce and the husband dies during thiéing period, that
divorce waiting period will be changed to death tigi period. With
this, her maintenance will cease except in casecthet asks her to
borrow for her maintenance which she actually dide maintenance
shall not cease in this situation.

In case of irrevocable divorce, different opinioceme to play. The
Shafii, and Hambal opines that if she is pregnant she is entitled to
maintenance and if she is not, no right of maimeeafor her.
According to the Sifi‘1, this maintenance is on a condition that she
does not leave her waiting period house for noaea3he Hanaf
opines that she is entitled to maintenance, whagihegnant or not and
regardless of the numbers of time the divorce pmonement has been
made on her. This is on condition that she doesle®te the place
provided for her by the husband to observe theimgniperiod. The
Malik1 says that she is entitled to full maintenance wdtenis pregnant,
even when she leaves her waiting period placerfotreer place. This is
because the maintenance is meant for the childemiomb and not for
the mother. In contrary to this, if she is not pragt she is only entitled
to housing and nothing more.
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SELF-ASSESSMENT EXERCISE

I State the reasons behind a waiting period mention#éds unit.
il. Give other reasons you think waiting period is ldmvn as an
Ordinance for Muslims to observe.

40 CONCLUSION

Waiting period is one of the characteristic feasur@ concept in
marriage and divorce in Islam that showcases Islamm complete way
of life in all its spheres. No other religion orsggm of law has this
respect for marriage.

Even, widows are not allowed to remarry in manyeotfaiths and
religions unlike in Islam where life still continsi@after the death of a
partner in marriage.

No room for ‘for better for worse’ or ‘until deatfo us apart’ in Islam.
Suffering and smiling syndrome in many other religi are not
acceptable in Islam because this might make peade t@nquility
difficult to attain in a home in particular andthre society at large.

50 SUMMARY

‘lddah (waiting period) is the name given to the periodwhich a

woman is waiting and not allowed to remarry (tiletexpiration of the
period) after the demise of her husband or a desgmonounced over
her. It is of different types with regards to difat types of women
involved. The wisdom behind its observance is quistifiable socially,

emotionally and religiously.

6.0 TUTOR-MARKED ASSIGNMENT

1. Define ’lddah (waiting period).

2. Describe how it is performed and support your oiatith
relevant reverences to tQeir’'an or theHadth.

3. State the types ofddahin the Islamic Law.

4. Explain the essence and importance’ldftiah (waiting period)
after a divorce.
5. Discuss different opinions of the schools with megao

maintenance of a woman in her waiting period.
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1.0 INTRODUCTION

Death is an inevitable occurrence which man mugeggnce and when
this happens he leaves all his properties behitilg lor big to be
inherited. In this unit we shall look into the Isiec law of inheritance
and some of its components in brief leaving thaitenf its sharing
formula for further discussion in another course.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

state the essentials of Islamic law of inheritance

describe conditions for eligibility of a heir

highlight the impediments to inheritance

evaluate the position of the wife in particular awdmen in
general in inheritance according to thleai‘ah.

3.0 MAIN CONTENT

3.1 Law of Inheritancein Islam

The law of inheritance in thBhaf'ah is that which provides rules and
regulations on how to distribute the estate of @edeed person, who is
to inherit the deceased, the type of people thatilshinherit as well as
the shares that should be allotted to each heius,Th standard of
measure is laid down by the Shari'ah with whichivwidials could
achieve his/her right from another person or shraes estate.

This law transfers some of the rights enjoyed key deceased while he

was alive to some of his close relatives. Instarofethis are: rights to
inherit property, right to compensation of lostuned bloody and non -

74



ISL 339 MODULE 4

bloody compensations, and right to debt acquisifiom the debtors. In
the same vein, the heirs are also responsible &itling any
compensation over the deceased, pay his debt, etunrstrange
properties under the deceased custody while akveheir rightful
owners.

In Islam, every individual who has property than ¢e inherited has the
right to write his will and give out at most onerthof the property, the
rest is left to be shared among those who are dsoreof consanguinity
or marital relations have strongest claim in thates

Both male and female have right to succession @odiégceased unlike
what was in operation during the pre-Islamic Aradral among some
other peoples and nations? It is stated in Q4: 7:

O gl &g laas canal elaill g o g0 @Y1 g lall gl & i Las cnad Jla U
L s sie Lipemi S35 dia 08 Lae 59 831 5

Meaning:

o For men is a share of what the parents and clossives leave,
and for women is a share of what the parents andeclelatives
leave, be it little or much - an obligatory share.

The above verse makes it clear that inheritanc®rifooth men and
women. It also applies to all kind of propertiedt Ibehind by the
deceased; be it static or movable, small or bigd Amat it should be
distributed among the nearest relative with regerdtheir level of
closeness or nearness. That is, a son is closaresdr than a brother, a
father is closer and nearer than a grandfather, etc

Moreover, the husband can inherit from the estateisowife and vice
versa. This can be seen in Q. 4: 12. Likewise, iarean inherit from
the estate of their children and vice versa. This &lso be seen in Q4:
11. Brothers and sisters can also inherit one anoil@Q4: 12).
Inheritance among the aforementioned set of peispdeibject to some
conditions which will later be discussed.

The three essentials of inheritance are: a decgassdn, availability of
the heir(s) and property/estate to be inheritederd@hare also three
conditions that must be met before inheritance leareffected. These
are:

o There must be no doubt in the death of the praggrawner. In

another word, his death must be confirmed.
o The heirs must be alive during the death of theedsed.
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o There must be a relationship which can justify nthace
between the deceased and the heir. This may beamgnsity,
parental, children, marital avala’ (the right enjoyed by someone
who frees a slave over the slave in the slave’atesfter his
(slave) death.

Impediments to Inheritance: If an heir is foundlgguof any of the
following impediment, his/her right to inheritance forfeited. These
are:

o Homicide: any heir who is guilty of killing the goositus for no
Islamically justifiable means has forfeited his/heaght to
inheritance. Your reference or further readingslismivide a
detail over scholars’ discourses on this.

o Difference of religion: People of different faitltennot inherit
from one another in Islam. A Muslim cannot inhefidbm a
Christian or a Jew or a Polytheist and vice versa.

o Slavery: Being a slave has automatically impedeé &mom
inheritance.
o lllegitimacy: In Hanaf law, a bastard cannot inherit from the

father. A bastard child follows the lineage ofm®ther and can,
thus, inherit through his mother’s descent.

The proportion on which different heirs have thsiare in an estate left
behind by a deceased is explained both inQh€éan and theHadith of
the Prophet.

Deductions from the estate: It is after the dedudiof certain rights
from the estate of the deceased that the distobutif the residue is
implemented. Such deductions may include debt owyethe deceased
and expenses on the funeral of the deceased. Bnetbe expenses of
bath ablution for the dead, shrouding, carryinglibdy, and digging the
grave. Another deduction that should be made bef@distribution is

the will made by the deceased in respect of notentioan one-third of
his/ her property.

There are variant opinions on the order of prionitythese deductions.
All the schools of law have preference for debtotioer items of the
deductions from the estate. TheailMi, Hanaf, Shafi‘T and some Ja‘far

scholars prioritise debts related to specific iteofisthe estates over
funeral expenses while the Hambahd some Ja‘faischolars prioritise

funeral expenses over all other claims and debts.

If the estate is not enough to cater for these ciamhs, the more
important ones will be preferred to the lesser irtggt ones, then,
follows the one in order of importance. If the deiilons exhaust the
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estate and still remain some deductions, this bellinherited by the
heirs in order of the proportion of the share tdadleen by each of them.
But when the deductions leave some of the estttes,emains will be
distributed among the heirs in due proportion.

Fixed shares: There is agreement among the sctidlthe distribution
of the estate starts with the shares that have fdesth and determined
by theQur’an. These shares are six in numbers. Y2, %, 1/82133and

1/6.

They are contained mostly in Q.4:11-14 which gae®lows:
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A paraphrase of the translation of those versashddritance is hereby
presented as follows.

Half is the share of the only daughter if ther@asson sharing with her.
Half is also given to the only sister, either fall half on the father’s

side, if there is no brother sharing with her. Hal&lso the share of the
husband if the wife dies without leaving any issuéherit from her.

Should the wife have a descendant the husbandyetila quarter of the
estate left by the wife. Likewise, the wife getguarter of the estate of
the husband if the husband left no descendantifBla¢ husband has a
descendant the wife will get one eight of the estdiwo or more

daughters in the absence of a male child as welvasor more sisters,
full or consanguine, that have no brother to skatle them will get two

third of the estate. The mother gets one thirdeslfram the estate if the
deceased has no male descendant or has no brptimat(€an prevent
the mother from inheriting one third. Two or moredd brothers and
sisters will also get one third from the estate.tHé deceased left
children behind, each of the parents will inhenteosixth from the
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property. If the dead has brothers, their mothelisimherit one sixth of
the estate. A single blood brother or sister alsts gpne sixth. These
fixed shares were later added to by different stshobthought.

SELF-ASSESSMENT EXERCISE

Compare the law of inheritance in Islam and that yolr tribe
highlighting features of each of them.

40 CONCLUSION

Islam forbids cheating and underestimation of felluslims. The law
of inheritance is among the Islamic theory thapldigs this. Every sex
has a right to inheritance in Islam and women aedeprived from
inheriting from their husband’s and parents’ estate

50 SUMMARY

The law of inheritance is a branch of the Islaméanily law that
provides rules and regulations on how to distribtite estate of a
deceased person, who is to inherit the deceasedyple of people that
should be inherited as well as the shares thatldhmiallotted to each
heir.

6.0 TUTOR-MARKED ASSIGNMENT

Examine the essentials of inheritance.

Discuss conditions for the eligibility in inheriteg

Critically analyse the impediments to inheritance.

Describe the fixed shares and their sharers.

Evaluate the position of wife in particular and wenmn general
in inheritance according to ti&hat‘ah.

A A
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